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Cfettrml. smvoqitiirtit 
AMERICAN LAW. 



CUAPT£R CLXXVIL 



CERTAIN PLEADINGS.—OYKii bx. kc. 

Arm the usual time for pleadmg in abatement, and 

before pleas in bar, there often intervene several pleas, 
which seem to have no particular place in a system of 
pleading:s; as 1. O^er of deeds: 2. Voucher: 3. Aid prayer: 
4. Parol donnirrcr r 5. Cognizance claimed : 6. Tender, &c. : 
7. Protesiandoes : 8. Estoppels : 9* Averments, giving coloury 
10. Notice and reauest: 11. Pleas since the last con- 
tinuance. These se^ral branches b pleading, may here 
be briefly considered in thb order^ or raTerred to. 
Art. 1. Oyer 0^ deeds. 

6 1. In the cases of pleadings already stated, many rules 

and cases as to oyer, have been of course introduced ; espe- 
cially Cb. in4, in continuation with debt on bonds and re* 
cords Uc. a lew cn<?es only will here be added. 

§ 2. Though protert is made of a deed, it is no part of 4DaUM4 434, 
the record, if oyer be not prayed of the deed. Beiidci 
Fromberger* 

§ 3. A declaration, with oyer, was aenred, and the declara> i Johns. Cu, 
tion was amended, acopj of the amended declarationaerred ^^^'^ i''*f^«ru 
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4 PLEADINGS. 

Ch. 177. a nm Cjfer not necessary to be delivered; the old oyer 
JIrL 1. being deemed suflkient. Qtfer is a French word, aod means 
%^^^-^/-^/ to hear. 

1 Lii Raym. §4. Held, a record maybe pleaded without h jftrofert, 

^h^'^^'^'.t and so one mny noi have m/pr of it. If one be convicted of 
4D f^'**"y treason, one cannot have a copy of tlie conviction, 

Vergason v. * hut by the attorney-generai's leave. 2 Caincs* H. 176, as to 
Mackreth. oyer. 

§ 5. In debt on bond, the deft, after craving o^«r, and set* 
ting it out truly, pleaded payment; and issue joined; and 
ph. gave notice of trial. The deft, returned the paper back, 
and set out a false oyer of the bond, and pleaded as before ; 
upon which the pit. cnrollod the tiue condition, and demur- 
red. Court ordered all the pleadings to be struck out. The 
lD.I(E.14a. pit. had judgment; and the deft's. attorney was ordered to 
pay all costs, 

Mon^' M*e. ^ ^* ^^'^ * record is never granted, and cyer is not 
given OTiprofert^ unnecessarily made* 
Rayra- } 7. Tne deft, pleaded another action pending in the 
bBldv.Lmg* sanie court for the same cause. Held, the pit. may pray 
oyer of the record, being in the same (.onrt; and if no nyer 
be givcii, ilic ph. may have jiidgment by d< faiil! ; for whrrcv- 
er a deed or record is pleaded, and oyer prayed, and oyer is 
not granted, the plea is no plea. 
1 Salk. 216, ^ 8. Aoii €Bt ficlwn pleaded and found against the deed, 
WeU*.'* be kept in court ; but otherwise, on a collateral issue* 

1 Ld. Raym. § 9* be had of a recognizance, but is not ^nt- 

83, AVardr. able of error?, after the term in which the declaration is 
Griffith. delivered ; but the court wiU, in some cases, grant U tx gratia 
afterwards. 

lSflllt.316, R 10. In cases in which the writine is but evidence, and 



the action is not grounded on it, the deft, cannot have a 
copy. It may be craved *'of any specialty or written in- 
strument, as bonds of all sorts, deeds poll, indentures, let- 
ters testamentary, of which profert is made.^ 
2 Stra. 828i § 1 1, Where a prior recovery, in th(^ same court, is plead- 

Wtemanl '^J^^ '""'^^ granted. By oyer, the bond is made part 

of the declaration. 3 Crancli, 235. 

Sep^c^'of* ^ ^^^^^^ ^''^ ^'^^ pleaded in abatement, he cannoL 
l-ongue»iUc. bave oyer of the original ; 2 Salk. 498 : for having over of the 

writ, is to enable him to plead in abatement; ana Holt said, 

that was done already. 

257Tniied ^ '^^^^ "^^^ ^ Condition of s bond in a 

States r' * P^^^ performance, is fatal. .Tudt^ment is agaiost him whe 
Arthur.' commits the iirst error. 4 X). £l £• 370. 



■ 
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AID PRAYER. 



§ 14. If a party be not bound to plead an Instrument, Ctt. 177. 
Vith a proferl, but he ple:ids it with one, it is but surjil usance. Jlrt. 3. 
and the court will not compel him to give tjyer of it : ^><: of v.vt^vx,^ 
letters patent, private slaluies, &,c. j yet if pleaded, may be j Salk.437.— . 
taken as a part of the plea. Tldd, 6a9— 

Art. 2. Voiuhtt. .This branch m pleadings has been al- j45_^poaffi. 
ready largely considered in its natural connexion with 470) 
actions on covenants of »amin^&c» in Ch« 134, art. 1 to 7. 

Art. 3. Aid praytr^ 

M. Or praying in aid, is a dilatory p ut in pleading, and 
is not nmrh in use in American practice; still, however, it 
is souHiimcs used, and therefore, it is proper to attend to 
the principles of aid prayer. It is in practice only in ac* 
tions concerning real estates. By it, the tenant calls to his 
aid, or to help him plead, another person, because of the 
feebleness of the tenant's own estate. Tenant for life may |Jg * 
pmy in aid of him who hns the inheritance in remainder or re- * 
vers ion ; that is, that he shall be joined in the action, and help 
to (1 1 lend the title; and the heir, though he has never been 3iDJiB.98i. 
in possession, or remainderman claiming under the same 
title, may be admitted to defend in ejectment ; bat not the 
devisee, who has not had possession : (on 1 1 Geo. II.) 

§ 9. By this statute, joint-tenants and tenants in common 81H.VIIL1. 
may be compelled to make partition ; and in it, it is provided, 
" tliat every of the joint-tenants or tenants in common, and 
their heirs, after such partition made, shall and may have 
aid of the other, or of their heirs, to the intent to deraign 
the warranty paramount, and to recover for the rate, as is 
used between co-parceners, after partition is made by the 
t>rder of the common law.'' This statute has been a<lopted 
in Massachusetts as a part of our aucient common law. 

Even a tenant at will may pray in aid. l Com.B, 

§ 3. Aid prayer, in what cases. It is a fjeneral rule, that 
aid may be prayed in all cases in which the inheritance 4o^**"i roI. 
comes in question, as in forrnedon, writ of entry, and all real 19a, aad 
actions, except assize: so, in trespass or replevin, when ff""ms ^ 
the title to the MerUance h disputed; bvit not where this saund -iErc. 
title to the mheritance does not come in question, by the Wms' Notes; 
pleadings, as in all personal actions where the general issue bo8^&, p~" 
IS pleaded ; for then the title is not in rjuestion, as in the ae^t' 
case of intrusion, &,c. where the action accrues by the deft\s. 
own act or wron? ; as in partition, wherein the inhenlance is 
not demanded : so, whei e tliere is no privity ; nor where the 
demandant claims under the deft, himself, or under the same 
title \ nor one defu of another ; nor of the pit. ; nor unless 
prayed the term the deft, pleads. Any tenant for life, may 
We aid of bun in remainaer or reversion, in fee, or in tail : 
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6 PLEADIKOCL 

Ch. 177. so, may tenant at uil!^ or for ytars : so, may a hailiff an t|^» 
Artm 4* rant, deft., have aid of his master, if hi*; title come in (|uos- 
tion : so, if the remainder l>e to A, for life, or in t:iil, remain- 
der to B, in fee, the tenant for life or years, shnill have aid 
of both J for both remainders begin together, and depend on 
mie estate ; but if the remaiader in fee or in tail, be to the 
lessee, he shall not have aid of himself, bnt of the other re* 
mainders only : so, one parcener of another, if they claiin 
by descent, and this after partition in law, or by construe* 
tion, as well as on ,>artition in deed; otherwise, one r mnot 
have in value pro raUi^ if he loses in the action ; and it ilie 
deft, have aid of one, and he dies, he shall have aid ol his 
heir. If lessee for life, or years, pray aid, the lessor may 
join without firocess* 
BiA87t«. ^ 4, Counter pUtL In praying ffi'rf, there is the plea, in 
which the pit. says, the deft, aid of the said A, ought not to 
have; because the said A did not demise to the deft., the 
tenements fcc, as he alleo;es; and this he prays &:c. In 2 
Leo. 52, it is said, that if this plea be found for the ph., he 
has final judgment. Perhaps on the ground, aid prayer is a 
dilatory plea ; and when the issue is tried by jury, the iudg* 
ment is final^ on the principles before stated ; the delay 
aind trouble of a trial in abatement. 
Ra«t En. 27. § 5. So, tenant for life prayed aid of him in remainder, 
5 1 ^b*^ ^ ^ P^^* counterpleaded, and said the deft, ought not to 

SaunH ^5 c. pray aid of him, because he had nothinjr in tlip remainder; 
d.\Viiijain*' the deft, rejoined, and said, he held the l inds for his life, the 
IfotM. remainder thereol, alter his death to the said — , and his 
heirs &c. ; hoc ponit ^c. 
Art* 4. Parol dmurrtrm 
^ ^ _2*Si ^ ^' '^^'^ ^ rales of law m many real ao» 

4^24tWtt ^■^'■'^ brought by or against a minor, mider twenty-one 
unknown to ycars of age; either party may sugc^est the nonage of rho in- 
the ci^ii law. fg^J,^ ^nd pray the proceedins;s may 'stayed, or deferred 
^'In Vir^"" ""^'1 «^ ^'"l^ ^t^^- l^his plea is but little used in the 

gioia. United States, as the courts usually appoint some person to 
assist the minor in pleading and in managing hk action, and 
delay is often prejudicial to hun. This branch in pleadin|8 
has been already in port considered, in Ch. 134, a« 3, m 
connexion with voucher and counter-pleas thereto, and bat 
little need be added here. 
3 P. W. 366, J 2. If lands in fee descend on an infant, the parol shall 
Cbaptta.**' f^'^rniT in equity, as II as in law; but where a lease is 
made to a man and his heirs durine three lives, the heir does 
not take by descent, but as speciail occupant ; and the parol 
St West. 1, shall not demur ; nor shall it m a writ of eptry sur diaseisin 
H^^siBs. by the heir of the disseizee. 
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TENDER ftffi. 7 

§ 3. But if an infant have the reversion, he shall have Cb. 177, 
his age, if prayed in aid, by tenant for life ; but not if sued in jirt* 6. 
Enaction for his own wrong; nor in e5/rc/>menf for waste ; v^^v"^^ 
for it is in nature of trespass ; nor in a writ of entry sur dis^ i com. D. 
zeiztn, against the iieir of the disseizor. 684.— Co. L. 

§ 4. Aon sum ntfurmahu* The deff s* attorney pleads, in ^ ""j^jLt^ 
some casesy^that he is not informed by the deft* of any an- fgf^ 
swer for him in the complaint to oe given. This plea 3 iqh. gi. 
is very rarely, if ever, put in practice. 23o. 

Art. 6. Cognhanct claimed. This is where a certain 3 Bl. Com, 
court has cognizance of a matter, and the same is drawn in- 300, 801. 
to another court. The judge of such certain court may put 
in such claim of cognizance and it must be claimed before 
any imparlance ; for that is a submission to the jarisdiction 
of the court in wliich the suit is brought. This article is of 
considerable importance in England, where there are many 
courts claiming the cognizance, and often profitable cogni- 
zance oj causes, under diflerent ancient establishments ; but 
in the United Slates, in which the courts are generally mod- 
ern establishments, under llic legislatures, and the disluic- 
tions of jurisdictions are well understood, and usually, a 
court derives no emolument by claiming cognizance of 
causes, but very few claims of this sort have ever existed $ 
Dor is it recollected, that it has been the practice of any 
court in the United States, having the proper cognizance of 
a cause, to claim it of its own accord; but when n suit, or 
process has been brought in a court not having the pro jri )u- 
riadiciion of it, the practice has been for the party thuikmg 
so, and objecting, to plead to the jurisdiction, in the manner 
already stated; and to remove the cause in this manner; 
that i% by defeadng the action and driving the pit. into the 
proper court, or by removing the action by plea or petition, 
as is provided for by several statutes. 

Art. 6. Tender and bringing money into, court. 

§ 1. Tiii.s 13 a very important branch in pleading, and in- 
volves in it many nice distinctions j but need not here be 
pursued much further, as it has already been largely con- 
sidered, In Ch« 144, in its natural connexion with pleas of 
performance, or of tender of performance ; but more espe- 
cially in Ch. 170, a. 1, to 15, m its natural connexion with 
pleadirigs in fbr- action of debt; only a few cases willl be 
»(lclr(j in this article, found or decided since Ch. 170 was 
wriiien mainly. 

* § 2. When a tender is pleaded, ilie money must be paid i^f?^* 
into court, or the pit. majr sign judgment ; but this must be gulaJn']' 
uidcrstood to be toe rule in cases in which the tender does 
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PLEADINGS. 



Ca. 177. not discharge the debt or doty ; as when that is discharged 
Art* 6« there is an end of the case. 

§ 3* I" debt on a bond, ihc deft, cannot plead non est 
e D. &: F,. 97' /(f'^fitnt-) and a tender :is to part, where there is but one en- 
Jenkins v. tire contract; for tender implies there was a contract. 
Edwwd. ^ 4^ ^ bond with a penahy. a lender is no bar 

to the action ; but quaere if according to the condition. 2 

Johns. R. 24, Mannej v* Harris, 
a Johns. R. § 5. A, distrained B*s horses and household goods, for 
fa'nd p'"***'' rent. C promised to deliver the goods to A, in six dajs, or 
Mor<c,(ltoot, P^y (450. and the goods were l^t in C's possession. A, 
448,) the demanded liie goods witliin the six days, but did not appoint 
court ciied,3 pj.j^-p uiiich they were to be delivered: and imme- 

D. &lE 683. ,. *' ! c I • 1 • -1 • L A>« i»« 

10 East, dialely after, and wUliin the six days, went with C to B s 

101. — 5 house, where the goods were, and C then tendered the goods 

Cro^i-'Ms" ' ^^'^ "^'^ ready to receive thenij but if C 

tic"-Co. L. wottld carry them to D, A woald receive them ; but C refus* 
257, a —a ed to do this. A brought assumpsit against C. Held, that 
Co. 79,B. j^ig reply to Cs offer to deliver the goods to A, at B's house, 
dispensed with any further tender or delivery on Cs part; 
especially as the articles were bulky and numcrons. A 
must resort to (J, as his bailee of llie goods. A acquired a 
property by distraining. 
aOEcUIV. 1. §6, There is a ditTerence in reganl to tender, between 
things portable and things ponde.r&us* If no place be ap- 
pointed for i^rformance or payment, a tender is good to the 
• person that is to receive ; and it is a good bar to an action 
on the contract ; and the pit* must resort to the person pos- 
sessing the goods, who will be viewed as holding them as 
the pit's, bailee, and at his risk* The delivery was colUUeral 
to the obligation. 

iJobiu. R § 7. The deft, gave his promissory note to the pit. paya- 
t^%SSS?h jn oiiuce, to be delivered at the dcft's. house on a day 

* named. In assumpsit on this note, the deft, pleaded pay- 
ment ; and proved he, on the day, had hay in his bam, 
ready to be delivered to the' pit. ; but did not shew the 
quantity or value. Held, not to be evidence of a tender or 
payment. 

Spp rii. 170, § 8. The Pennsylvania net of January 29, 1777, declared 
A. Hj s. iO. that a tender &ic. ; but a rrnfler of bills emitted after 
January 29, 1777, h id only ilie elVeet of a tender at com- 
mon law ; thcti is, only to suspend the interest after the ten- 
der and refusal. 

s Dan. iflb, $ 9. In legal strictness, a mere offer to pay is no tender, 
siieredioe «. nor is the deft* entitled to avail him.self of a tender, unless 
^ ' he pleads it, and brings the m6ney into court* 
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TENDER, Sac: 9 

§ 10. The deft, gave a bond for £10. payable by £5 a Ch. 177«' 
year ; allowed to bring mone^ into court in an acUon upon it; Art. 6. 
2 Stra. 814, Bridges r. Williamson. " • 

§ 11. In a declaration, containing a count on a policy of 3Bot. Sc P. 
insurance, also tbe money counts, the deft, paid money ^^^^^jll^rn^. 
into court, |;eneraUy« on it. . The pit., by his conduct, before cited i ?Sl 
the trial, induced the deft, to believe the only point to be Erid. 150. 
tried, was a question of fraud, and the defl. prepared accord- 
ingly his evidence; and the court would not n1!o\v him to 
object to the receipt of that evidence at the trial, on the 
ground the deft, had admitted the contract, by paying money 
into court : this shews how material it is to conduct fairly. 

§ 12. If the declaration be on eontraetj and money is paid 9 Bot. ft P. 
into court, it is an admission of it in every transaction, wnich Bennett 
is capable of being turned into a contract by the assent of ^' 
the parties. Hence, where a deft, possessed himself of the 
pit's, goods, and sold a part, and kept the rest in specie, 
paid money into court generally, on a declaration, contain- 
ing a count for goods sold and delivered : held, the deft, 
admitted the transaction to have be/en converted into a con- 
tract ; and that the pit. was entitled to recover the value of 
all the goods, on this count, for goods sold and delivered. 
The money was paid in, as well on that count as the others, 
and so on the general principle, admitted the contract laid in 
it; and see s. 13, and 1 Phil. Evid. 150. 

§ 13. Paying money into court on a count, on a special 2 East, 148,^ 
contract, admits it, and the inquiry is limited to the amount 
of damages sustained by the breach of it. Hence, if the ^^o^2"d.* 
pit. declare, as on the defies, general undertaking to carry icE. S76.~i 
Koods for hire, on which he pays £5 into court, he cannot ^* ^ ^- ^6^- 
be admitted to prove the contract was, that he should not be "^^i^^ 
Vtvih]p for goods lost fo r\ <rrf>ater value than £5, unless en- n. p. 134^ 
tercd and paid for accordingly ; yet. if no monry had been 557. 
paid into court, the ph., on such evidence, must have l>een 
nonsuited. Fcake L. £. 202, 203 ; see Ch. 1 75, art. 6, 
sect. 3S, 34. 

§ 14. If roonejr be paid Into court, it only admits a lesal 1 Bo*. Is P. 

demand, if one in the declaration to which it may apply, 264,R^bani 
though there be an illegal one also. In such case, money so f H/u.9r4r 
paid into court, cannot he applied to an illegal account, as ^Eait^lM. 
on such acconnt no payment is intended. 

§ 15. The coLirL gave leave to withdraw the general issue, 2 Stni. 1271, 
in order to bring money into court, and then to replead the J^*"* ** 
same issue : this, for the promotion of justice, is within the ^'"W* 
general discretion of the court, and is our practice. 

voii. VI. 3 . 
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10 FLEADIMGS. 

Ch. 177. $ 16. An action was brought against three defts. ; one was 
Art* outlawed, judgment against another by default, and the court 
\^_0^ ^ refused to allow the third to pajmooey ioto court ; 3 W» 
Bl. 1029, Kaye v, Panchiman. 

1 H. B1.299, § 17. In an action against a carrier, ;vlio had given notice 
^ p!j°4»^ ^' would noi be liable beyond JCiO, but on certain condi- 

* tions ; he was allowed to pay jCSO into court* 

1 H. Bl.a4, § 18. Ph. in reple?ia was allowed to pay into court the 

Vrrnori «. j-^j foj. ^hich the deft, avowed. 

2 btra 796 ^ ^ ^ ezcctttor sttc, Bu>ney may be brought inta* 

r. Scott. §20. If the court has reason to believe a qui tarn action 

3D. JkE. is prosecuted, merely for the issue money; on motion, the 
137, Parker court will allow it to be paid into court by the deft., to abide 

q. I. 9. Mac- jjjp gygj^j q£ j^jg gyjj^ 

' D 1' F r,i5 5 " * ^^^^y money into court by mistake, he la 
M&icoim t!^ ' bound but m one case, and that is, where it is paid in by 
Folkrton. nile of court. 

2 Bos. & P. § 23. And if the deft, pay money into court by mistake, 
392, vaug:h- the court will not order it restored to him, except, perhapS| 

1 John«. R. § 23. After the deft, pleaded, the court granted him leave 
149, Danlap money inlo court, payinc: costs to the time, but not 

Companx. isptcihcally, as a premium ou a policy ol msurance, on whicn 

tne action was brought* ^ 
7 Johns. R. § 34. Held, that payment of money into court admits the 
316, Johns- cause of action, as it is Stated in the pit's, declaratioa* This 
^aiuu (S^ is the general principle now clearly settled in many cases : 
-1 TfcTOi P The true inference, for when the deft, pays money into court 
419, on the plfs. declaration, ho admits he owes the pit. money 

on the ground of it ; and if that be contract, he admits all 
the fair construction of it; or if tort, he admits the tort in 
substance, as charged in the declaration. Bringing money 
iFba. Evid. into court admits the pU^s. character in which he sues; also 
160. admits the action is in the proper court; cites 5 Esp* N* P.^ 

Miller v. Williams. 
1 FhO.Erid* § 25. After payii^ money into court, the deft* may avail 

himself of his infancy. 
Johns. R. § ^6. In case, on a policy, deft, pays premium into court, 
204, i\iQ p[t, takes out the money, informmg he means to go for 
Rhindander ^ ^^^^^ Held, he may do it. Paying money into court 

h al i mubt be proved by producing the rule of court. 

Trob. 907. Art. 7. Proieilandoes* $ 1. These are often used in vari- 
s n. Com. <Mis parts of pleadings, and are often used with but very little 
311.-5 Com. precision ; the ^neral use is to prevent duplicity in plead- 
teimdf 10^ ing, and especially to prevent a conclusion lieing made 
^ Iltt. CI. 307, 360.— Plow. Inst. a. 114. 
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« 

•gaiost the party takine it, in another action. A proicsiando Ch. 177. 
always precedes the plea, in this manner \ and liie said D. Art, 7. 
anUiling^ the said tenemeots were not included in the fine 
levied, as aforeiaid, &c. &c., for plea says, Several 
porposes are ascribed to a protesitmdo in the books. It ia 
stated to be olten used to avoid an implied admission of a 
fact, which cannot, with propriety or safety, be positively 
affirmed or denied. It is an exclusion of a conclusion, 

6 2. Proiesting the pit. is a villain; for plea, no drmnnil ; 3 Bl. Com. 
Jjy the vrotatando, the future vassalage of the pit. was buvecl 311,52*. 
to the deft* in case the issue was found in favamr of the 
deft. 

§ 3. Protest, that A died seized ; plea, that B died seized, 3 tnai. ci. 
and the matter of this proUtt the pit. cannot traverse. ' 

§ 4. When one is to answer to two matters, but can plead 5 Mod. 136. 
only to one, for duplicity^ he may take a protest to one, and Jsg*^^^'^^ 
plead to the other, and take issue; and he is not concluded iQttlCL3M. 
oy any of the rest of the matter he has by prole^laiion deiii- 
ed, but he may afimratds take iaaue thereon* 

It is of l9o 9orl$ •* 1 • When a man pleads any thing he dart "2 Sannd. 
not directly affirm, or cannot plead for fear of making Iiis '^^<>^ 
plea double ; as if to make title to land, the deft, ought to .'wflk 
plead divers descents from several persons, but dare not af- liami^ notei. 
firm they were all seized at the time of their death ; and if — 7 D. & E. 
he could so plead, it would make his plea double, to allege mwir-Flm- 

imo diicenU when oru descent would be a sufficient bar ; then in^ 9Cait, 

the deft ought to plead and allege the matter, interlacing the 298i 304, 
word "protesting;" thus protesting that such a one died ^^''i£.[p^" 



I, &c, and uiis the aavene pvty cannot traverse : the £vid. i7e.-l 

second sort is, when one is to answer two mntter*; ; yet, by law, 9£ait, 167. 

-caii only plead to one of ihcm; tficn he may s:\y^ protesting^ 

or 71')! acknowledging such part of the matter to he trut ; and 

adds lor plea, &.c. : in this way " he is not concluded by any 

of the rest of the matter which he has, by protestation, so 

denied, hut may aflerwarda take issue upon it.** A prolU' 

Uindo requires no answer. 

§ 5. But in some books it is said that the effectual matter 
of the bar, or thincrs issuable or traversable, may not be ^^^'j^g 
taken by protcstayic^n. A ]>rotest repugnant to itself is void. 306,309. * 
The party may proio-l lie ha» performed his covenant; also, 
that the other pai ly did not perform his : that ilie iniorma- 
tion is insufficient in law : that he has fully administered, and 
for plea, that he did not sell or waste : that he has kept his ' 
warranty, and that H. had no right : for plea, did not e}ect ; Co. Ebl 49. 
protest, not any thin? tnir ; and it is idle to protest as to a 
thing thai is traversed by the plea. Plow. S7i. 
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Ch« 1 77, } 6. So, the dell, may protest, tHe goods charged were not 
Art, 7. so many, and of so much Talue. Protest does not avail, for 
v«^-N^-^y instance, in the villain^s case above stated, if the issue be 
Ras.En.636. found fop him ; but it docs as to the value of the land, in an 
Js^^o^L ^^-''^'^ warranty, though his plea be fonnd against 

126.-5 Com. him, lor he could not plead the value; but gent rally a pro- 
D. 460. — lost cannot he taken of a matter issuable^ nor avail the party 
Ch. 120,^.^ taking it, when the issue is found against him; but a few 
124, a. 2, fl! special cases are exceptions. 

1.— Ch. 226, § 7. This was an action of account against Saunders, as 
a. 6, 1. 3. BUrviviag bailiff. Plea, &c. Replication, that the goods 
3 Wiij. 94, were intrusted with the deceased partner, by the deft., (they 
gJ^JJJ2,|^' being cofactors,) without the direction, consent, or privily of the 
pit. Rejoinder, protesting that the Raid goods were intrusted 
by the deft, to the deceased alone, by the pWs, consent. The 
court held, this protestando was bad; for the deft., by his 
plea before the auditors, admitted and relied on iheplfi. con- 
sent ds materittl ; therefore, when the pit. tendered, in his re- 
plication, an issue on the consent, matter material and issuable. 
Plow. 676.— the deft, could not take matter issuable by protest^ or if he do, 
^^WUi avail him, except in a few cases : but where the 

liO, 111. i^^ue is foufid for the party, his protestando avails him; but 
if agauisL him, there is thi.i distinction: 1. If the matter on 
which the protest is taken, be not isruabU or pleadable^ it 
avails him ; as if an infant sue his guardisn, and appears br 
, attorney ; protest, the pit. is a nunor, avails the deft., though 

the issue be found against him : 2. If the matter on which 
the protest is taken be issuable, or that trhich mmj he pleaded, 
the protest avails not ; as if the villain sued his lord, and the 
• i lord protest the /;//. is his villain, and plead his other vmtter in 

bar, and issue is joined; now, if the issue be found for the 
lord, the pit. is a villain still ; but if against the lord, and for 
the villain, he is /ree, for the lord might have pleaded, (in- 
stead of protesting,) that the pit. wasliis villain, and issue 
taken thereon. 

Flow. 276, § 8. A protestando, incon'^istrnt with the plea, or itself, is 

^^'^^^''^^j. bad ; as where to an appeal of mayhem, the deft, protested 

, ed 2 Saund. that if the pit. had any hurt or mayhem, it was from his own 

103, b. c- assault, and pleaded he was not maimed. This protestati<m 

'II jg repugnant to the plea. So, an idl tor tuperflumts protalmdo 
notes; cite« • i ' j ° • i. - r i j r. 

IS bad ; as m an action by the executor of A, the deft, pro- 

Cro. El. 815. tests A did not make a will ; also, that he did not make the 
— Co. L.126. pii, executor: second is idle, for if he made no will, he did not 
• • ' make the pit. executor. Rut brld, fhnt a svperfuous or re- 

pugnant protestation, doc^ not viiintc the plen, thoug;h shewn 
for cause of demurrer; " for the intent of the protestation is, 
that the party may not be concluded in another action nor 
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can that which is the grmtnd of the action, be taken by pro- Ch. 177, 
testation, as ti may be put in issrie, as in the villain's case Art. S, 
above; and as, if the pit. be A's executor; majr be put in \^v^^ 
issue, and defeat the suit. 
Aet. 8* EtIcppeU* 

§ 1. This is an Important branch in pleadings, alreadj SeeCluieo. 

in part considered, Ch. 160, a. l,Engli8k cases embraced 
in thirty-four rules; a. 2, American cases. Estoppels are 
irn'Trs in pleadings very much scattered throughout the 
books ; and may here be further pursued. 

The manner of pleading an tstopptl, is in substance thus; 
for instance, in case of variance, between the complaint and 
declaration after in^rlanei^ and the pit. says the aeft. ou^ht 
Dot to be admitted to plead varianu between the complaint 
and declaration, because the ph. says he, at such a court, 7 Imt. CI. 
declared against the deft, on tnc complaint, to which rlecla- Clii^ 
ration, the deft, in that court praj'cd leave to imparl, &c. 
and had it, as appears by the record, &lc. : hoc paralus ; 
wherefore he prays judgment if the deli, ou^ht to be admit- 
ted to plead that pUa of vorumce, &c. ; or in anotho* form, 
•he prays jtidgment that the deft* to the pit's* writ majr far- 
ther answer; another case prays judgment as well if the 
deft, ought to be nrlmiiied against that record, to say, the 
said H. before the time of suing out the original writ, m the 
replication mentioned, died, as for his damnfycs occasioned 
by the non-performance of the separate promise, to be ad- 
judged to him. The deft, says he ought not to be precluded 
his plea of variance, ^c* because his imparlance was with 
reserving all exceptions to the complaint, &c. and traverses, 
that there is any record but of a special imparlance, &c. 

§ 9. The courts keep a strict hand upon estoppels^ as their 
tendency is to preclude the tnifh, nnrl may be demurred to* 
•See Ch. 160; Ch. 91 ; and Index, Estoppels. 

6 3. The deft, was arrested by a wrong addition, and put Wiiiig, 451^ 
in nail, thus, " A B, gent, who was arrested by the name of ^'"i^h^wi r- 
A B, clerk.^* Held, he was not estopped to plead, in abate- 
ment of the original action, that lie w as sued by the wrong 
addition ; but estopped if he put in bail by the name in the ^ i^aym. 
writ. Lorn, 82. 

A, h;i\ i[ic; no interest or estate in certain lands, demised ku».— l**"* 
them by ioilrnfure. and afterwards purchased them. Held, ?alk. 27», 
be was estopped to say he had no interest in them, when he 
bought them ; but If A have an interest in a part of the 
lano, his lease will o^^erate to pass an interest in that part, 
but by estoppd in the rest in< which he has no interest: so, 
having an interest in a part does not exclude the estoppel as 
to the residae. 
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Ch. 177, § 4. Certain mdeiUurcs were made beivvccn the pit. and 
Art. 9. R. G. ; and the deft, gave a bond to the pit., conditioned lor 
v^^p>~v-^ the performauce by G. of all the coTenanU in the indeii- 
s Bob. Si P. ture made, or expressed to be made; both the same date, 
^^be^r^^'^ Plea, that before the bond was ezecttted» it was agreed the 
V. ear e. should grant to R. G« a lease under certain covenants* 

and for the performance of them, the deft, should give a 
bond as surety ; that he did give it accordingly, on which 
the action is brought ; but the iudcniurc nienuoned in the 
condition of it, is the lease so agreed upon, and no other; 
but this lease was never executed. Held, oa demurrer, that 
the deft, was tslcfptd by the condition of his bond, from 
pleading this matter. 
S fiMt, S46, § 5. If a verdict be found on any fact or title distinctly 
^rTwood P"^ issue, m an action of trespass, this verdict may be 
re wo . pjpgjgj as an estoppel in another action between the same 
parties or their privies, in respect of the same fact or title. 
3 John-. Ca. § 6. A convey;nice of land, at common law, by a person 
101, Jackson against whom thon> is an adxerse possession at the lime of 
r^rinckMw conveyance lo a third person, is voidj but the grantee's 
title is not thereby devested or gone ; nor will socn a coii> 
veyance inure, by way of estoppel, for the benefit of the 
in possession ; nor can a stranger avail himself of an 
estoppel by a mere lortirf^, or a matter in pais; nor can any 
person be technically tikfput^ by a conveyance under tM 
statute of uses. 

1 D.&;E.70l, § 7. A lease of the premises in W., late in the occupation 
^^ee'ahlo's pnriirulnrly (icscribing them, part of which was a 

1>.&£.609!~ ^'^r^* Held, iL did not pass a cellar situated under that yard 
6Vm. J.397. m B^s occnpation, another tenant of the lessor; and he was 
—2 Johna.R. not estopped by bis deed, to recover the ceUar« and to shew 
Jfthnf R,19? ^^^^ intended to be leased in the said lease; and 
whether parcel or not of the thing demised, is always a mat- 
ter of evidence. Pnrol evidence admitted, &:c. 
Wiiies, 12, § 8. Where the pU. replies, the deft, is estopped to plead 

W*«fcL* '"^'"^ demand judgment generally. 

' Art. 9. Averments, 

Ch. 1 80,41. 1. § 1. Averments are numerous and material in pleadings; 

--3 iiMt. CI. In almost every part of them. A general averment is 
the conclusion of every plea in bar, &c. containii^ matter 
aflSrmed ; and lftt» Ju it nady io verijyj** 

Miidniay»« Particular averments are of particular facts ; as where 
the life of tenant for life, or in tail, the age of a pc^on, is 
* * averred ; also that places, sums of money, and persons 
named, are one and the same. The nse of an averment is 
to ascertain that to the court, which is generally or doubt- 
fully alleged, so that the court may not be pcrplej^ed of 
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whom, or what it ought to be understood; and a man shall Ch. 177. 
never be estopped from making such averment to ascertain JJrU 9. 
the intent of ttip parties, if ii be not utterly inconsistent with v^»v"^^ 
the deedi therefore if there be any unceriaiiity in the con- 3liwt. CU 
sidcratioii of a deed, or in the thing granted, or in the per- ^^J'pJ^Er' 

son to whom granted, an averment is allowed to make it lee \\ hat 

certain ; as if there be an express consideration mentioned i» & matniii 
m a deed, as of money, another consideration may be aver- 
red, so it be not contrary to the deed, as ihe consideration "he whoii 
of marriage and jointure; but no averment lies against a maybe 
record : nor can a party aver a thing directly contrary to struck out, 
the coritiaiod of a bondj but may aver other considerations J"^^^^^^ 
not expressed. tion. 

§ 3. if the deft* justify the trespass, &c. at the same day s Idsi. ci. 
and place aa stated in the declaration, be need not aver it u 8t^* 
ibe same trespass. 

§ 3. It was held in tbb case, that where a ||pod consider- i Co. 178, 
ation is expressed, a particular consideration, as blood, ^ j^^^ 
money, fcc. may be averred. The consideration of £70 "^^^ 
was expressed, and held, rmoihcr consideration, as blood, &:c. 
might be averred. One may explain his deed, but cannot. * 
aver any thing against it. Love and aUcctiun ex^ircssed, 
covenantee may say he is a relation. 2 Stra* 934, Gioodtide 
a. Petto. 

§ 4. See many ourmenisj and rales and cases as to them, 
American Precedents) p. 75 to 83, Cb* 1 1* Also l^ces 

and Requests ; id. 

Further mlf^? rind cases of averments of noticp, rrfjii^ff, and 2 Mod. 264« 
demand. It is a rule in pleading, fhnt whenever an interest -Reward, 
is to be determined, a demand must be made and averred in aiu n.*— C^, 
pleading, though the provision of the parties be, that if the i40, a.6. 
rent, &c. be not paid in such a time, then the lease, &c. to * 
be void* 

§ 5* So^ if a thing be to be done on request, within six 

months, or money to be paid, if the request be not made in 
that time, (and so averred,) it is a dispensation of that part 
of the condidon; and then the law discharges the other 
part. 

6 6. U the pit. declare in assumpfil, against a town, for Butler r. 
mamiaining its pauper, and omit to aver notice, this is a SHJ^SJ? * 
defect; but is cured by verdict. 4 Burr. 2018; 1 Mod. 
ie9; 9 Burr. 899 ; 3 Show. 345 ; Dougl. 679, (654 ;) 1 D. 
4l £• 141, Speares v» Parlcer. 

$ 7« If referees award a sum of money to be paid on 
demand, a special request must be made and averred; but r. Bridge.— 
if A be bound to B, on conditioD C shall enfeoff J>, C bas Co. Ut.308. 
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Cfi. 177. during life to do ic ; and his tender will save the bond; for 
Jrl. 9* C sfaall be intended in B*8 influence. 
<««^>v^»> $ B. When a penaUj is incurred for the nonfpajment of 
Hob c?, 133. rent^ evea on a day named, there must be an acHial demand 
iu.^Bac' ^'^^ ^^"^ made, and averred, if sued for, or the penalty ia 
Abr. 36«. ' not incurred. 

6 Co. 3l» ^ ^- t'"** case, it was held, that if the deft, be bound to 
Boothey^i deliver the pit. a bond or goods, or to do other transiloty 

aci in its nature^ though a place be named, and no time is 
Co.Lit.«06. mentioned, the- deft, b bound to deliver presently ; that is, in 

a reatonoM^ Inne, and mUunU reqtutti so none need be avei^ 

red in pleading in such a case* 
Co. Lit. SOS. § 10. But if A be bound to reconve^ land to the grtmtor^ 

or to him and a stranger^ A has during life to do it. unless 

hastened by request; but if to convey to a strtnv^ry^ lie must 

do it in convenient time ; as he undertakes lo do an act to a 

stranger. 

§ 11. According to this case of Bootbey, the obligor has 
during life to perform, but in one case, where no time is 
I mentioned for performance ; and that is where he is to do 

an act local in its nature^ and the concurrence of the ohUfjfe is 
necessary to the doing of the act ; and in this case the obli- 
gee may, by j tqucst, hasten the doing of the act, except 
when he has no concern in it ; for the act cannot be done, 
unless ihepariki meet at the place* 
3 8ftik. 303. § 13. Where a request is to do a oMaieral thing, it must 
D^mnLn" ^® averred. 3 Ld. Ray. 1094; Ch. 140, a. 6. 
t,^'!!"^!"* § 13. That which will come most properly on the other 
jg^ ' side, need not be averred m a declaration or plea ; nor is 
any averment necessary in a declaration, where there are 
mutual remedies. 

3 Salk. 52. § 14. An averment is vam, where the law judges the 

contrary* Jftgaiivc picas oueht not to be averred; for a 
negative plea cannot <be proved; but tffirmative pleas must be 
averred. 

s^r^ik ii5, § 15. Teiiatvm exUlet is no avermenl^hai only reeitaU 
^OaT^ W7<af may or may not be averred. 

Hob in ^ '"^^"^^ presumptions of law are so violent, though 
fal^c, a man cannot aver against them ; as the law presumes 
every layman liable to tithes, and will not admit a prescrip- 

4 Co. 71. tion to the contrary ; but there is a general and settled rule, 

that a presumption stands only till the contrary is proved ; 
now it is hardly conceivable that a prfsuntptim is so strong, 
as not in any event, to be outweighed by positive and clear 
proof. 

4 WTood'i If nn anuuity be granted for counsel and aid to be had. 
Cm. IW. an(j ^ jg in y^\^^i matter, yet it may be averred, that 
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he who IS to |;ivc it is a physician or a lawyer, and it was Ch. 177. 
granted for his aid, and counsel in his profession : so, if the Art* 9» 
grantee be learned in two acieaces, it may be aveired, the s^^v*^^ 
grant was for one hi certain. 

$ 17. If a consideration be expressed m tt deed, there can 5 Wood's 
be no averment, allowed that there was none (but by way p?°'p'*^^ — 
of fraud) for that would be against the deed ; but if no con- ^bt sST^ 
siderntion be mentioned in the deed, or only divers good ' 
causes and considerations, there, an averment of a good con- ' 
sideraiion given, shall be received ; for this is an averment 
that may stand with the deed, and the deed estops nothing 
consbtent with it* 

§18. So, in a common recovery a use may be averred ; s Co. 3t, 
4 Co. 1 to 5, where an estate* on condition, may be aveired ^<^''^<mi** 
to be ^joinlure, before stated. 

What executions may be averred, though not returned j 
see Return. 

§ 19. If one named m an indenture, do not seal it, he must 2 stra. 1146, 
be excluded by an averment ; otherwise utended, he exe- Vernon ftal* 
ctttedit. 

J 90. If in a recovery there be a deed to lead the uses, 2 Saik. 078, 
parol averment, that the recovery was had to other uses, pj"*"^"^ 
cannot be admitted ; but such an avermpnt mny be made ^ 
against the use in a subsequent deed or dccln ration, ruid the 
uses first mentioned, ran, in pleading, only be coiiiessed and 
avoided, and the u.scs in ihu after deed may be traversed. 

§ 31. There can be no averment agamst the test of a writ, 8 SaUi. 63^ 
when it is In support of justice. 

J 22. This quesdon as to what may or may not be avei^ Mmcj^. 
; as also, the question, what ought or ought not to be 
averred, occasionally occur in all parts of pleadings, and 
have already been examined under different heads; the first, 
largely in another form, that is, under the head of Evidence, 
what may or may not be proved, especially by parol evi- 
dence ; ior what may be properly averred, may be proved ; 
and what may be properly proved, may and ought usually 
to be averred ; so numerous are the cases in what the plu, 
to i^und his action, must aver he has performed some con- 
dition or matter, on his part ; or has tendered performance ; 
or has been ready to perform : see Rules and Cases in De- 
clarations, Assumpsit^ Considerations, Covenants, «Slc. So, 
many are the cases in what the pit., to sustain his action, 
must aver a' demand, or a request made on the deft, spe- 
cia]l V ; see the same heads : also, Notice and Reauests, next 
articles. Also, many are the cases in which tlie pit., to 
ground his action, and recover for doing a thing, as convey- 
mg property, performing aervicesi kjc^ he must aver he did 

VOL. VI. 3 
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Ca* 177* the Chiii| at the deffg* requat ; doing it af Am requat 
AfU 9* the consideration of his promise often, as in scores of cas^ 
in asswmfnt ; see AMtm^^ said rules and cases and con- 
siderations. 

Joo. 3S8.'5 §23. A (1ev!<;es that if his c;oods be not suflicicnt to pay 
CMiJ>.S46. jjjg (Jebts, hib land shall be sold. He who avuvva under the 
vendee, must aver precisely LhaL the personal estate was not 
sufficient, for this insufficiency of the personal estate, is a 
condition precedent to selling the land, and so must be aver- 
red and proved* 

4 Man. R. J 24. Condiiion pruedent in the sale of goods^ ihw^ dtlivtr' 
H^'se^al ^ ^ ^'^ ^ contract to sell certain goods to B, on a credit, 
t. Thornton ^'^^^ condition, B shall find a surety for the price; and 
ii: al. A deliver ilie goods wiihouL ihe surety beins^ furnished, but 

declares he should not consider them as sold uuiil ihe secu- 
rity should be given. Held, the property remained in A ; 
the surety is a condition precedent^ to change the property, 
and the vendee^s agent takes them on these terms ; but if the 
vendee had sold them while in their possession, bmw, fde^ 
and without notice to the buyer, his title had been good : so, 
if their real creditor had attached them : so, a sale of goods 
as well as of lands may be void as to the immediate vendee, 
but valid as to bis vendees, bona fide, and without notice. 
7 Co» 10 — 5 § 35. ]f I promise 30«. to A, for his going to Rome with 
Cett.D.S47. jQg^ jjjygj Q^gjp hit going, &c«, for this is a condition pre- 
cedent* So, for services for a year, (100 to be paid, the 
performance of them is a like condition, and must be aver- 
* bJfld, 36, red. But the words, paying and performing^ in a lease, make 
•J» a covenant and not a condition precedent^ the performance 

whereof must be averred. 
19 Mod. 406. ^ 26. If one be bound to save another harmless against a 
parUeular thine, he must aver, and shew km he has done it : 
but if to save harmless generally, not damnified will do. But 
how is form, after verdict, and well enough, though not shewn 
6Coni.D. how ; for if one states, and proves hr ha?; done n business or 
act, this is the substance^ and the particular mode and manner 
of doing it is the form, 
1 Butt. 832, § 27. ^yhat is a sufficient averment of a facU " Being sur- 
Sf'aSr* veyors of the highways,^^ is a sufficient avemuni they are sur- 
veyors ; as in an indieiment^ it was alleged that A and B bein^ 
surveyors, Slc, appointed a day for working there, and notir 
lied the deft., &:c. He objected that A and B were not su^ 
ficiently anrr^ed or averred fo hr. mrrryor^. ^'C. : it is only 
that they being surveyors. But ihc court held, it was a suf- 
ficient aMTment; and cited 2 Mod. Reports, 128, Rex v. 
Moore; when it was held positive enough ia an indictment to 
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$ 98* SO) held, that pleading, one Saunders having bun le> Cn. 177. 

gaily possessed, as tenant at will to B, is a sufficient aver- Art* 9« 
ment ihat A whs tenant nt will, &c., though the whole merits v-^-v-^^ 
of the pica depended on A's being tenant at will, &c. ; " for Wiiies, 131, 
pleas must be construed according to a common intent ; and g^^ljyjl 
a man must su ain indeed, to say this plea does not plainly 
intend that G. Saunders was tenant at wilL*' The wcurd at 
tenant at will affords no objection. 

$ S9« In this action the declaration in trespass for an as- ? Mn<(« 'n, 
sault and battery. Held, good and well avered, though it 
was,ybr that rvhereas, itchy way of recital. This was a 
case fully considered by the whole court ; and in which a 
contrary decision, on this point, in 1 Mass. R* was over- 
ruled. 

f SO* When a lease is made by tenant for /i/e, anjr one ^ 8^v>i* M« 
claiming under it, ought to aver he is alhre ; but quere, if by 
tenant in tail* 

^31. Gtneral estates in fee simple may be averred gcner- Thursbje*. 
ally ; but the commencement of estates in tail, and other par- uJ^sostlji 
licuhir estates, must be averred and shewn, unless where v^, . 
alleged only by way of mdwement: so, the life of tenant in 
ta«7, or for life, must be averred. 

$ 33* Hem Ifte plL aoen performance* Case for not deliv* i East, S03, 
ering malt, the deft, had engaged to deliver on request, at ^ 
a certain fince* Held, sufficient for the pit* in his declara- same^s^Boi. 
tion, to aver such request ; and thnt he wn*? ready to rprrivp P. 447, 
the malt, and to pay for it according to tlic trims of the sale, ^Vaterhome 
but the deft, refused to deliver it, without averring any ac- 
lual tender of the price. 

ffhU tf fueenarily inwKed, mtd not he aotmd*' Xor Amer. Tne. 
whai may be fairlv inienM ; mid eUher may he traveneds for 2L^i7l|w» 
what is necessarily hnplied or intended, is as if expressed in ^hioo* 
pleading. 

§ 33. Not nny parts In pleadings arc more materia! to be 
attended to than these; as the question so repeatedly arises 
as to what, from matters expressly stated or averred, may be x 
necessarily implied, fairly intended, or reasonably vresumed ; ^^!^ ^» 

but mere etimoeal is not traversable ; but ** wnatever is p||rk«r!-^ 
ntcettarihf unaerttooA, intended^ or implied, is intterteAk as 4 Bac'ai. 
much as if it were expressly stated or averred." As when 
one pleads he is seized in fee of such a close, it is necesRarily 
intended sole seized, and may be traversed as a eoU tetxin^ as 
much as if so averred. 

5 34. So, a husband seized in n(?ht of his wife, nvows for 
rent in arrear; this necessarily implies she is alive ; and her IbjJ*"* 
being alive maj be denied, as it might be if averred* 
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Ch. 177. § 35. If I grant trees in my land to A. he has an implied 

Art. 9. power to come with carts and teams, aad lake tiiem away; 

^.^^-^^^^ and in pleading, it ma^ be averred, or stated by legal con- 

Lifiwd't struction, as much, as if expressly given in the grant* 

S' 5 '^^^ P*^^ ^'^^ ' ^^^^ seized ; 

1 6ftllt^.- ^^^^ intended, died seized, though not averred viho died 
Lntw. iw£ seized. 

Stra. 394, §37. This was assumpsit on a note, stated to be made 
Carbooel «. November 2, to pay Slst. Drcrmbcrnfx/ was intended next 
P*^^' after the date of the note, uol next after the action brought. 
Cro. n. 810, § 38. If a ^ury, by their verdict, find a iawn'fi and tale of 
M^'narci — Consideration shall be intended, ana may be avei^ 

8Co?5i B.— I'c^ pleading, in jiving the conlrnct a legal conslructioD ; 

5 Coiii.b. and so if thr: jury find a retainer of a deputy, it shall be in- 

tended by deed, and may be so slated or averred, as the 

true construction. 1 L. Kay. Ill; consideration presumed. 
8tr»« 512, So, if they find the lessee by indtniuit made a covenant to 
OMtii^wth. P^^ ^^^^ intended he sealed } and in pleading, 

*. It may be so averred , for one to make his deed, is in legal 

construction to seal it. 
Tavior V. So, to state, or aver one made his note of hand, imports 
Debiois. signed it ; and in a declaration in such case it is a good 

averment. 

Cvo.in.742, § 39, Joint-tenant and tenant in common has partition on 
atllo^ri^ the 31 H. VIII. 1. Held, his general writ on the statute is 
' sufficient, if concluding against the form of the statute, with- 
out averring or reciting the case specially, so as to bring it 
within the act : for the framing of the writ is left to the clerks 
Co.L.175.-- in chaticerj, and must be according to their form; hut a 
ac. 211. p^^cemr^ whose writ is at common laic, and her sister's gran- 
lee, whose \vril is on the statute, rnnnot join. 

6 Com. D. § 40. If one avers what cnnnoL be by law, his averment 

is of no avail j as if he aver land is appurtenant to a mes- 
Uob. 78i-^i suage, as this cannot be by law. Nor need he aver what 
Lev. 18.* appears to the court ; nor matter surmised ex abundanU ; nor 

matter in defeasance of the action $ for this properly comes 

from the other side. 

§ 41. Averments of picas. Avermrnts of phn^ in con- 
tradistinclion to concluding to the country, or oti'cring an is- 
sue, is a part of averments that deserves the most attention. 
Hardly any tjuestion more frequently arises in pleadings, 
than the one, whether the party ought to conclude his plea, 
replicatbn, rejoinder, &c. to the countrjr, or with this aver- 
ment; to wit, and this he is ready lo vtrify ;^ or ei hoc fO' 
• • mhit xtnjicart*^ Hundreds of cases have already occurred 
in this work in which this question has arisen, and in which 
either the conclusion to the country, or with this averment, 



Digitized by Google 



AYERBfEljrrS, &C. SI 

has been adjudged to be the proper conclusion ; and many Cir. 177# 
more such cases will occur iu all the stages of pleadings. ,^rt. 9. 

Oil thiij branch in pleadings nothing more will be aileinpt- v«^-v^^,/ 
ed here than to lay down a few rules, and to adduce a few 
ca$es to esplain them. 

$ 43. — Rule 1. The first rule is, that where the tahok i Burr, sn, 
plea is denied, the replication ought to conclude to the coun- ^bm- 
try. — Rule 2. Where only a particular fact in the plea is denied^ icy.— 
the replication ought to conclude with an averment. — Rule Dou«-!.60. 
3. \V here the replication introduces nezc matter it ought also U. i E. 
to conclude with an averment 5 but to the country ii it deny johnT^iL 
the tubstance of the plea. 4:^. 

§ 43. As in tresfMiss. Deft, pleads, hit tcil and fredMU 3 Stik. S7S. 
Pk. replies, kU soil and freehoUi,9md not the deft's. i replica- 
tion ought to conclude to the country. 

§ 44. This was debt on a bond conditioned that A should 3Salk. til, 
not revoke his will. PIcn. that he did not revoke it. Ropli- ^jj^** 
cation, that he made another will, and thereby revoked tiie 
first ; hoc paratus^ &c. ; and held, on demurrer to this repli- 
cation, it was good ; though an affirmative to a precedent nega- 
ihein the plea ; because in this replication new ntiUUr was 
suggested, and so it oueht to conclude with an averment. 

$45. So, to conclude with one when it should be the 4& 5 of Ann. 
other, is cause of tptdat demurrer; or want of hocparor -Coyrf^bn. 
tus, &c. 

§ 46. Where the absque hoc comprises the ivholc matter SaJ^.4,Haj* 
generally, as absque tali causa, it may conclude to the coun- ^•P* 
try ; but where it only traverses a particular matter, as ab- 
»qu€ iaU warranto^ it ought to be averred. 

§47. This was debt on a bond given to the sheriffs of Cowp. 575, 
Middlesex, by Minns, as surety of Jos. Stanhq>e,otte of 
their bailiffs, conditioned to perform his duties, as serve writs '** 
and return them, receive prisoners, Ulc, pay over monies, 
exonerate the pits, in certain cases, &.c. Deft, pleaded a 
special plea, stating the indenture in said condition mentioned, 
and the several covenants in it to be performed* The plea, 
as to the negative covenants, stated, the said Jot. had not iont ; 
so in the words of each as to the ajfirmaihe^ that the said 
Joseph /ux<i performed them geiuralht The pits, replied, a 
writ of frri facias issued on a judgment for £100, against 
one Pigot, at Grove's suit, and was delivered to said bailiff, 
and he neglected to return it, by reason of which the pits, 
had to pay, ^c. ; aiid also replied, other such special and 
new imtfler, and cdncluded to the country. Deft, demurred 
specially, for this cause, &c.; and judgment for him; for 
when new matter is mtroduced, it is necessary to conclude 
with an avennent« that the opposite party may have an op- 
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Ch. 177. porlunitjof answering 5iich new mnttor; and the court said, 
Jlrt. 9. it was a rule in pleading, you cannot go to issue on a general 

\^0- _ -^r avcrintni of perforniance ; tor the question ought to be brought 
to some degree of cerlaialy, and notice given of what is lo 
be agitated at the trial. Here there is a gtrural tmmaU ; 
and no issue is offered by the replication. 

This replication averred a generai performance of rrunnag 
matters^ (and concluded to the country ;) it was bad there- 
fore, on this account, as well as because it contained nev 
matter. 

10 Mod. 240, § 48. Debt on bond, against husband and wife ; her bond dum 
}jU[J*» Wit- sola; they pleaded his bankruptcy and discbarge, and conclud- 
ed Aoc paraiuft &c. Special aemurrer, for they ought to have 
concluded to the country, and of this opinion was the court: 
and his discharge was her's. It may seem at first view that 
hoc paratus in this case was right, as the defts. pleaded the 
husband's bankruplcy^ a commission issued, his conformity to 
the statutes in all points, and his discharge j but it will be 
observed, these several lacts pleaded, were all connected 
and essentially tended to one pointy his discharge, and so herV 
Betft baron and feme pleaded, as was proper, and if their 
tender of an issue had involved in it many matters, it would 
have been no more than is sometimes done io a special plea, 
nor more than what is usually done in a trnder of the 2;eneral 
issue; and issue taken brought all the matters mto trial fau'ly. 
1 wa>. 6. § 49. Debt on bond, rlea, by duress. Replication, the 
Jji^** deft, executed the bond of his own free will, and not for fear 
^'^^ of imprisonment. Conclusion to the countrv heU good, 
t Johnt. R. § 50. In trapau the deft pleaded that the goods taken 
462, Patcher ^cro seized bj an officer, on a warrant, as an absconding 
SM^d^fSosK debtor's property, (stating the proceedings under the act, 

160 2D. * and that from him the pit. held the goods by a fraudulent 

leE.439.-~ conveyance) and that the deft, acted in aid of the officer. 
Clo^El. 107* Held, a good plea; for several dependent facts^ maiang hut 
one defence^ may be pleaded together* 

sJoiuM. R. §51. Held, where a plea contains matter of km and of 



he'li &i -^^^'^ properly conclude to the country. 

& c D § 52. It is a general rule in forming a declaration or plea, 
350,**"* * &c., the party ought to aver every fact, without being in- 



formed of which, the couri cnnnot judge whether he has 
Liitw* 1089. right or not: as in an artion on a statute, the pit. must aver 
every fact necessary to inioi m the court his case is within it. 
So, what is made requisite by the purview of a statute, must 
be averred ; as where a statute makes a feoffment, by 
eatwj qui tiM of full age, sane, at large, IScc, good : one wfa^ 
pleads a feoffment by ceffuy qui «Me, must aver he was tone, 
of full age, and at large ; for only such a one is anthomed 
by the act, to make a feoffment. 
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6 59. An merment need not be in express words : licet is a Ch. 177. 
lolkient word : so, pro eo ^wtd : so, be demanded prj^ermdo Jlru 9* 
tmUfactionem^ is a good averment of a tender ; 5 Coau D. 
361 ; 2 Cro. 383 ; Salk. 686* 

So, nny facts stated are a sufficient averment from which 
the fact may be inferred, that might be expressly alleged; 
as w here it is staled the exec nior paid a del)f of the testator 
and tuok a term in saUblactiuii ^ ii Diav be inferred hence, 
the eiecutor paid wUh Hit €mn money, this feet is well aver* 
red; and see Lutw. 1173; 1 Lev. 154; 9 Lev* 50; Stra* 
612; Cowp^ 67S; 1 Vent. 136; 1 Lev. 75. 

§54. Debt on bond, conditioned to deliver up certain 2Ld. Raym. 
^oods, if by law adjudj^cd prize. Plea, the law had not ad- **ijr^*"' 
judged them prize : this admits they were not delivered up, *'* 
and so the pit. need not allege that fact in his replication. 

§ 55. Hoc paratus^ or hoc petit ,* as in debt on bond, the 2 D. & E. 
den. pleads the pit. won money of him at cards, and the 439, Hoigm 
bond was given to secure payment thereof. Replication, it ** 
was given to secure payment of a just debt, and not to secure 
payment of money won. This replication may conclude to 
the country, or with an averment ; either is good. 

§ 56. A material fact irell provecL, not averred ; a<i when the 1 wa». 1I6, 
pit. borrowed money of the deft., and pledged a bond as se- ll8iAlcom'» 
curity, which the deft, promised to return on paipnenU Pit. ^ 
ailed on this promise, but did not aver he had paid or tender- 
ltd the debt ; but held well after verdict, as he proved Ae 
tmdered tV, and the deft, refused, kc* This seems to be an 
exception to the general rule, that nothing material can be 
proved but what is alleged in pleading; 1 Phil. Evid. 161. 

§ 57. Case for perjury ; the pit. must aver the deft, kncio Kirb/, 7, 
what he testified was false. 

§ 58. In suits in inferior courts, the plu must expressly j^^'^ 
aver the cause of action arose within their jurisdiction, and wetter % 
particularly allege the places. «1. t. F«r> 

§ 59. Case on a note, absolutely promising to pay, or fur- 
ther sernrc a debt due, on the contract of one of the dcfts., ^"^^X* 
the pit. need not aver that notice was given to the defu of £^1^^** 
the amount of the demand. 

§ 60. In qui tarn for usury the pit. must prove the contract 4 Day's Ca. 
precisely, as he avers it was made ; Wilmot 9. Monson ; see 114. 
Ch. 180, a. 9, s. 6. 

$61. In an action on a bail bond, an averment that the Kirbj,490, 
pit, was lawfully authorized to serve and return, &,c., is a Guiiey r. 
•sufficient averment of the oflRrrr'^s authority to make the ar- J^'W"**** 
rest and take bail. So, an averment, he made diligent search 
after the person or estate of (he principal throughout his pre- 
f ioct, but could iiiid neither, and thereon, ou such a day. 
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Ca. 177. (while the exeeuUon was m force) letttnied the same into the 
ArL 10« files of the court, with a proper turn €9i tnvtnhu endor^ 

v^-v-^^ ed, i'i ^ sufficient averment of non est inventus, 
SBLCom* Art. 10. Giving colour* §1. Giving co/our in pleading, is 
S^ lT^S? much in practice in modern limes as formerly ; still, 

—10 Co. 91. however, the party has a ri^ht to give colour when he wishes 
--FiDGii* the judged to decide on his title. It is a settled role, that do 
iWf^t man can plead specially, what amounts to the general issue. 
Booth, ti4. Of total denial of the charge. But deft, may in trespass, 
11 Co. 10. and some other actions, avoid this rule in several cases, by 
giving colour, "He may stntc his title, sperinlly, and at 
the same time give colour to the pit., or suppose him to have 
an appearance or colour of title: bad, indeed, in point of 
law, but of which the jury arc not compcLcuL judges j as 

if his own true title he, that be claims by feonment, with 
livery from A, by force of which, he entered on the lands in 

question, he cannot plead this by itself, as it amounts lo no 
more than the general issue, nul tort^ nul disseizin, in assize, 
or not guilty, in an action of trespass ; but he may allege 
this specially, provided he goes farther, and says, that the 
pit., claiming by coiurir of a prior deed of feoffment, without 
livery, entered, upon whom he entered, and may then refer 
himself to the judgment of the court, which of these two 
titles is best in point of law." 
D?"^*: § 2. The first rule in giving colour is, where the deft,, in 
Stud. 272.— trespass, would bring the cause to be tried by the Judges, 
10 Co. 88. — he allows the pit. to have a shew or colour of action m law, 
--C^L.!^ though, in fact, he has none; as where, the deft, says, the 
pit. claims by colour of a deed offeoffhunt, when nothing 
passed b^ it, this is good colour* The matter of law raises 
a doubt ui the jury ; to wit, whether the land passed or not, 
— I)rl^& 6v //uj feoffment wUHout Ihery ; but this colour must be by 
Stud. deed of feoffment, and not by feofiment only* The deft. 
*T7. rnu^t plcnd the general issue ; nvl dissetTin in a writ of 

entry, or not guilty, in trespass, by the rules of pleading, 
or he must plead >oine plea in abatement of the writ, to the 

i'urisdiction, to the ^)ariy, or else some bar, or some matter 
ly way of conclusion of the pit. ; but to plead what shews 
the deft, had a good title, and no more, is pleading what 
amounts to the general issue ; hence, to avoid this, and a 
trial per pais, he majr give colour, as above. 
10^*^' ^ 5 ^* Second rule is, the colour given ought to continue, as 
where the deft, allows the pit's, cinim, by a deed of deynise, 
for the life of A, it must appear A is alive, and so a subsist- 
ing title. 

10 Co. 80. § 4. Third rule is, the colour ghm ought to be such, that, 
if it were effectual, would maintain the nature of the ac,tioii9 
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•s in assise to gjve colour of a freehold; colour is given in Cfl* 177, 
a writ of entry sur disseizin^ in trespass^ &c. in order to ArU tlm 
make a certain issiio for a trial by the judges, and not by a i _^,ji-^f 
jury. But when the special matter of the plea totally bars 
the ph., no cuimir is necessary ; therefore, in pleading a .° stuiT" 
warranty^ an estoppel^ &c., no colour is necessary. 272. 

$ ^ In trespass, if the deft, justify taking the pit's, cattle, Co.£at.6&L 
daiuKe ftasamlf he need not give any other colour to the 
pltf rar by this justification he admits the pro^rty to be in 
nim ; there is no colour in ejoctmcnt, as there 18 in trespass, 4 Blic* Abr* 
but the pit's, declaration must be answered. ^Of. 

§ 6. If a man plead to the writ, or to the action of the 4Bac Abr* 
writ, he need not give a coiuur ; nor where the deft, eiiutles g05*ZL)JSlf 

Iiimself by statute ; nor he who justifies for wrecli or strays, 

So, in forcible entry, the deft, may plead that he was seized luitt. Gat* 
until he was disseisied by the ph., and need not give colour. ^7^^^ 
When letters patent are pleaded, the deft, ought to plead om, Jtiii^ 
colour by former 1of!crs patent, in this form, to wit. " by lit. 
colour ot those letters patent, made to the aforesaid pit., 
where nothing passed and not, that the pit. claimed hy 
colour of the grant or demise, for to say, he claum by colour 
if a deed, is not to dve colour, or shew of title, but only to 
allege Ae dmmB tith; and without the appearance of title m 
the pit., and a plea made by the deft, tnat amounts to the 
general issue, in itself^ no question <^ law can be raised, 
which can drnw tbe cr^'?e into the CTcamination of the jndges. 

$ 7. The fourth rule; if the deft, derives title to himself 
by several mean conveyances, and gives colour to the pit. 
by one who was last named in the conveyances, this is ill ; 
bat the deft, must give 'colour by one first named in them. 
In trespass, for takms and canynig away the plt*s goods, 
the deft* justified, for tnat J. S. was possessed of them, as of 
bis oropcr goods, and the pit. claiming them by colour of a 
' deed of gift, Rfterwnrck made, by which nothing passed, 
took them, and that the deft, retook, and thereon tne pit. 
demurred, for the coJmir given to the pit. is a good title for 
him, and confesses the interest in hun ; for colour ought to 
be such a thing which is good colour of title, and yet is not 
any title, as a feoffmeni tnttumi Itoery, &c. ; but a deed of 
goo(h\ without other ceremony, is a good title* 

§ 8. Giving colour in certain real actions, see Ch. 178 
art. 24 ; see colour pleaded in Qnarles v* Quarles & aU 

Art. 1 1 . Notice and request. 

§ 1. Though much has been already said in the prcced- See many 
ing chapters upon this important branch of the law, cspe- goo* 
ttally, m statmg rules ana cases, in ftnnung decbrations, vventw. 
and m many casesy occurring under various heads, yet much fg$t» sfS 

VOL* VI* 4 
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Ch. 177. remains to be added. As to what has been said on thi< 
.^rt.'il. subject, sec Rules and Cases in American Precedents of 
v.^*v-^^ declarations, Ch, 1 1, As lo bills and notes, see Ch. 20 : 
Index, refer- where the pit. doing a thing at the deft's. request, is a con- 
ences tosun- gidgyation; see Considerauon ; see Ch. 119, Ch. 123, also 
iH, in!* Ch. 144 and Ch. 177. art. 9. 

§ 3. Requests are of two kiiids« goMra/, as when the pit. 
says in his declaiation, the deft, tlutugk ofim requaiedy bas 
not done an act ; this is mere (brm, and. deserves no particu- 
Wbere suit jar nttrnfion. Secondlv. special reoifei^ls : that requests or 
and no mv.* ^^maiids actually made on a party , and as these must be 
ticeisneces- proved, Usually, to a jury, they must be laid and averred, 
sary ;^ with time and place j that is, that on such a day, and at such 
T^i^tSI^^' a place in the county or district, the party was requested to 
do the act, as to pay money, deliver goods, make a deedy 

YVfaeraaips- &C. iuc* 

ciai request J 3^ Notices One par^ most give to another, in order 
or not to entitle the party bound to give notice, to his action; 

Cro. f!i. 74, to make his transaction leeal and valid ; are of several 
andcaaetre- kinds : As notice to the deft., the pit. has done an act 
S'I'rJj'Tl necessary to be done by him, to entitle him to his action : 

lelv. 06, o7. TtT*^' 111-*' 1 I- 1 I 1* 

— Hutt 73. o» I^otice to the deft, to do an act he is not bound to do 
—do. Jtm. until notified : 3. Notice of sales at auction, and of other 
^ ^ sales : 4. Notice to produce papers : 5. Notice one party 
has a Iten on monies or property m another^s hands, in order 
to hb keeping the same for the party giving notice: 6. 
Where one party is to do an act, as repairs, &,c., and the 
other is to prepare the means on notice, as find timber, &r. : 
7. Notice to appear at some court, or belbi n some magis- 
trate, at time and place: 8. Notice by oru attorney to 
another of trial, &.c.: 9. The form and manner ol ^ivrng 
notice : 10. Form and manner of making a request or d^ 
mand : 11. Notice as required to be given bv many statutes 
in particular cases : 1 3. Notice in equity that makes one 
privy to a trust, and so trustee. Ow. 41 ; Salk. 388 ; Cro^ 
Car. 241, 271 ; Hob. 42. 
5 Salk. 457, But notice is not necessary to be averred when the matter 

can be intended to I c known without notice. 
CcnvpTso. ^ statute presci ihe a particular form of notice, that 

must be fully stated and pursued exactly, and an averment 
that due notice was given, is not sufficient; and a de» 
fective notice is not cured by appearance of the party. 
It Man. R. Where a party, by hb contract, is entitled to twenty dajrs* 
121, 126, Ba- notice -to begin a job, aspamfo^a house, &c., may wmve 
kerv.Mair. ^.jgjjj j^jg silence, when told he should have notice 

when lo begin, and not claiming tJie twenty days^ notice. 
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hqi silently acqakaciog in notice proposed by the other Cm* 177* 
party. ^rt, II. 

§ 4. It is a general rule, if I am Bound to makr such n*?- 
surance as J. S., a s/n/ifij^r, shall advise or direct, I am 3 Woods' 

III- flMM MM 

bound af my peril, to prot ure notice as to what he advises 
or directs J but if 1 am bound to make such assurance as 
your counsel shall advise or direct, you must give me notice 
as to what he advises, for the counsel must advise the 
party that employs him, and this party give notice to the 
other. 

§ 5. So, if I be bound to make to A such an estate in W., 3Salk,247. 

1 must give him notice what manner of e-^tafr 1 jntrnd. as I 
am to do the first act, and make the eslai* . thdUL^h (he grait- 
tor, 1 am lu dii*ecl the manner of the estate, and so give him 
notice of it* 

§ 6« And as to the manner of giving a part^ notice, it is 4 D. ft E. 

sumcient when the law requires notice to oe given to him, ^^^j!'^^'*'* 
before be be affected by an act to leave that notice at his | cainei* R. 

hmtse, except in process to bring the party into contempt, 252 Samo' 

then personal notice is necessary. So, notice to the tenant """Ic, New . 
from year to year to quit, given and explained to his servant 3 j^^^ 
maid, at his own house, not on the leased premises, deemed 440, John*, 
sufficient, on a presumption he had it, though no evidence he toii«.RoiMiii.- 
htfd it ; but he did not call her to prove she did not com* 
municate it to her master: Pei lMillerJ.,the jury might 
well presume that the notice reached the tenant: So, by 
mail is good. 1 Johns. Cas. 413. 

§ 7. The court held, that in a criminal prosecution^ notice 3D. &E. 
must be to the deft, himstlf to produce papers ; but in civil ^^jj** 
actions^ also in qui tarn actions, notice to the deft^s. attorney (^J* ** 
IS sufficient* 

{ 8* This was an information against the deft, for illegally 2 d. & e. 
importing teas, and notice was to nis agent and attorney to ^^^^ 

' produce certain letters, containing evidence against the deft., q^^^^^^^ 
nnd held, sufficient, but that he was at liberty to produce Lc Mer- ' 
them or not ; luit if he did not, attested copies might be chant, 
read against him, on the ground that they were the best 
^ evidence in the (lower of the attorney general, not on the 
ground of a fault in the deft, in not producing the original 
evidence, which was against himself. 

^9. If I am to do an act to or with A, at a place named, 5 Com. d. 
but no timo appointed, as to pay money, deliver goods, or l-fi — Co. L, 
make a feoiltnonl to him, I must give notice to him of the 3 cJ,^g£ — 
time I will do tiie act, that he may be there to receive and 
do his part. 



or 



{ 10. Another rule; if 1 am to do a thing, on the feoffee ^ ^> 
obligee's doing an act limited, within his knowledge, he ^^IT"^^ 
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Ch. 177. must first do his act and give me notice of it, as the price be 
Art» 11* sells f:i;oods lo others for, when 1 am to give him that price, 
y^^v--^^ and it iie sue me, he must avrr the price and notice in his 
Cro. Jam. declaration; and one's title to land shnll rjoi be defeated by 
a secret condiLiou or convej auce witiiouL notice of it to himj 
Cn> Car. ^ ojoe IS DOt bottiid to take notice but where the means of 
992, 394, it are in his power* But, generally, one interested in land 
Gyniiett». i» bound to take notice as to what is done concerning it, 
especially, if no one is bound to give notice. As husband^ 
tenant for life, remainder to his wife for life, rcmamder to 
his son in tail, the husband made a feoffment with warranty, 
wliich barred the son, and after his death the wife joined 
with the son in a fine. T4eld, her estate was forfeited without 
notice of the fcotliucnl ; for it being on the land, was a nulo- 
nous thing, of which she was bound to take notice, at her 
peril, especially as no one was bound to give her notice* 
(Oudtterv. So, if a /eme lessor marry, the lessee is bound to take notice 
Norman, marriage, and. at hii periL to pay the rent to the 

6 Cro. Jam. l -l j ^ r r * 

31^^ husband. 



Vtjl, § 11* So, every one is bound to take notice of a conflition 
affectinti: his estate in land, &,c., especially if it be expressed 
in the deed, will, or writing, under which he holds his esiaie. 
3Com. D. §12. The mantur of making requeat ou^ht to be certain and 
M^M^ empress 5 as where the lessor is to find timber for the lessee, 
^ who is to repair, the lessee must not only request him to find 
It, but also give him notice how much is wanted, and the 
request must be to him who is to perform ; but when 1 am 
to deliver possession to A, or his assigns, and he assigns 
FittbuT^h r. to two, a request to one is sufficient ; but a request, at any 
Dennington, place, is sufficient, though the act is to be done at a certain 
2^a^icl259- P^'^^'^i ^^so, the rniiu st must he made when the comldton 
but Bee * performed. As if a master be bound to make his 

rvanptobv. apprentice free, &€., when his time is out, if requated; must 
A^" rreced ^ ^ iptcuU request, whm his lunc tt e«f, and it is a good 
lS!^-sCom, defence for the master to plead that he was not requested 
D. 356— then, or after; and, it is not to be intended one will request 
1**"**!?^''" ^ ^^^'^g be done before it is to be, or can be done ; and 
****** want of speciaf request, when necessary to thr action, is not 

aided by verdict, nor by pleading non assun^jsit and verdict 
thereon, for that is no waiver of the request) and as to the 
time of request ; 1 Wils. 33. 
6 Com. D. § 13. But if a ^^edal request be necessary, and the pit* 
aur^oo. alleges it, but omits the time, and the deft* does not ioin 
M. issue on the request, but pleads ffon iMumptU &c., it is aiaedb 

And if a promise be by three persons, a speeial request to 
Q0d.St» one is sufficient. So an executor sues on a promise to the 
testator to pay him on request, lays a special request 
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KOTlOfi AND REQUEST. 9» 

kjf A$ «Meiif0r» and licet rtquisitusy only by the testator, this is On. 177* 
tuffirient request, and well made, for tbe action is founded JirL 11. 
on a request made hy the executor. ^^.^s/"'^^ 

§ 14. So, it ii be said, the pit. at such a day and place, 5 Com. D. 
shewed the note and re(^uesicd it, it is well, though not said g^J^;^^ 7.- _ 
Jhtn and then^ for all is intended to be done at the same cro. Li. ^40, 
time. So, if a special request be laid id the firti count; Bameair, 
alike req^usted^ is enough in the second count, /or ii reftrs lo 
llbe JinU This is also among the proofs that one count may 
refer to another, though it has been often said one cannot 
help another. But notice not expressed may be implied 
and miended ; as in debt iW Ireight on a charter-party, and AtlriiScB. * 
the pit. says he delivered the goods to the deii. himself, 
notice is intended. And whenOYer an act, stated in.a declare 
tioU) mav be construed to be done to the deft, himself, notice 
is intended. So, notice to a party need not be stated where 
he is held to take notice, as each member of a corporatfoa is 49^ 
bound to take notice of its by-laws. 

§15. Pr r forming part mpersedes special request; as where 10£att,369y 
the pit. bought hay of the deft., in consideration whereof, Bowdell** 
he promised to deliver it to the pit., and allow him lo take it 
away as he wanted it, nqueated ; pit. averred, the 
deft., after suffering the pit. to take part away, sold the reai* 
due to other persons. Held, this aliowtog the pit. to take a 
part, made it unnecessaiy to aver a request to deliver the 
residue. 

§ 16. Police to be giveii by one j.mrty to tht othxr^ of IriaL 
This is not much practised in the United States ; but only in 
a few courts that follow the English practice. For the cases 
under this head, see Salk. 645 ; Mitchell v. Griffiths, 3 JD. 
£. Hall V. Buchanan; 1 Stra. 631, Green v. Gauntlett; 
Dougl. 70, Haylv v. Riley ; 3 Stra. 1 164, Bogg v. Rose ; 1 
Dall. 21 1 ; 3 Dall. 195 ; 1 Johns. Cas. 391, Burr v. Skinner ; 
3 Johns. R. 144, Clinton v. Mitchell; 3 Johns. Cas. Ill, 
Knapp V, Mead ; 2 Dall. 150 ; 5 Johns. R. 232; 1 Johns. 
Cas. 316, Malcolm t. Bayard; 3 Johns. R. 250, Kleecke 
9. Styles ; 7 Johns. R. 537, Dizen & wife v* Bates ; see 
Fractke, Ch. 194 ; 1 Johns. R. 617, Blasdale v. Babcock; 
6 Johns. R. 19, Jackson «. Sherman. 

4 17. If papers are on record, the court will not have 9 Daii. 332. 
notice served on a party to produce them, merely as a cheap ^^439**"** 
mode of promring evidence. When notice must be ?ivpn clowes*. 
or not, to produce papers ; 1 3 Johns. R. 92 ; 17 Johns. R, Hawlqr* 
393. The general rule is, in civil and criminal cases, that if 
the form of the action gives notice to the party to be prepared 
to produce the papers, if necessary, to mlsi^ the evidence of 
the other party^ it is not necessary to give notice. 
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Ch. 1 77* § 1 8. When a matter lies, equall j, in the kmvwledge of pit. 

JirL 13. and deft., nn averment of notice is not necessary, as if it be 

K^^sy^t^ an act to be done by a stranger j and where a })romise is to 

10 Mass. R. do a certain act, or pay a sum of money, and the deft, has 

'pnLf ^^^^^ ^^^^ ^ special request to pay the money needs 
' not to be alleged. 
3 Cranch, § the law of Virginia, it is not sufficient to give 

f93, fiuddi- notice to an attomof at lam of the time and place of taking a 

^K" b*^ R d^P°^'*^^"' ^'"^ o**J[ **grcc to receive or waive notice, and 

m'si^rkri bound. And an assignment of defiis. ^nd balances of ac- 
«*Frui(l«. counts, rnnnot be pleaded as accord and satisfiu f ion ; and 

an adjourn Mirnt over several intermediate days cannot be made 

on notice lo adiourn from day to day. 

§ 90. What IS notice to a purchaser of a prior title, so as 
to affect his purchase in equity* Several cases, Cooper^ 

PI. 284. 

§ 21. Request to deliver goods not necetian^ <^c. A agreed 
to pay B the bnlance of account "in good IVest India rum, 
lo be delivered in J^ejc^ JJavrfi. ns soon as any shonld come 
to his hands, or it" none should come, that he would then 
procure some, and deliver ii at the current market price: 
A held to give B notice when said rum comes to hana, and 
B need not demand it, but has an action without, after 
waiting a reasonable time for the rum to arrive^ or for other 
rum to be prom red. 

aWMs. 137 Art. 12. Siticc the lasf ronlifiuanrr, 

139, Pari* § I. The plea of ni itu rs since the last continuance of 
the action, is in bar or abatement, and differs from other 
— ev. 4 . pigjjg Qj^iy ti^is^ ^jj^ jjjg faij.^ which warrants this plea 

first eiists or happens smce the last, and before the next 
continuance ; as m this case, the deft., after venire facias 
issued, and after the last continuance thereon, 4^c., pleaded 

gencrallj, that since the last coiitinuance, to wit, on , 

he becMme a bankruj)t, and that the cause of action nrrrued 
before such time as he became a bankrupt; hoc parutus, 
Also 3 &LC. j and verified his plea by atiidavit. Held, the court was 
Caiiiei> &. bound to receive this plea ; and whether ^ood or bad, can 
^'^^ onlj be determined on demurrer ; as it is like any other 
plea, with the above ditference as to time ; and if bad, final 
judgment is given against the deft. 1 Com. D. 93, Broome 
T. Burdly. 

I iiii^*'^'*' § ''^ ^^'^ case, after verdict against the deft., he obtain- 
ed a rule for a new trial, which was discharged after argu- 
ment. He then pleaded, mil* darrein continuance entitled of 
the term generally ; and toe court refused to order a special 
memorandum of the day when it was filed, under these cir- 
cumstances, (because properly delayed until the motmn for 



Lovell r. 
Eastair. 



Digitized by Google 



PLEAS SINCE THE LAST CDNTIIUJANCE. 31 

a new trial was dispoaed of.) Such a plea, filed and verified Ca* 177* 
on oath, is a matter of right the court cannot set aside on Arl* IS* . 

motion, but must receive it. The plea was, that the pit. af- , 

ter ihr trial and verdici and before the day in bank, became 

a bankrupt. How this pica is plevided in bar. 4 East, 502. i'^^- 

§ 3. Regularly the deft, can have but one plea, because 4 Bac. Abr. 
there can be but one verdict in a cause ; but if any new i42,i4iB,i44. 
matter happen, pending the writ, he may plead it after a 93*^^2^' 
former plea, provided it be pleaded before the next con'inu- Cro. 8<.-»f 
ance after such matter happens ; and pleas of this Jdnd are Vent. 68« 
ttrnfnld^ in bar or in ahniemeni. If after a writ of inquiry is 
awarded, the pk. releases, ihc delL. cannot plead it; for 
judgment is already ; but if the pit. die, such aeath may be 
pleaded : Aiid 1 Com. D. 93. 

§ 4. Things may be pleaded before the writ purchaacd ; 6 liM.Cunt. 
after purchased^ and before issue joined, must te pleaded -^BacAbr. 
pending the writ ; and pleas after the last continuance it is 
said, are only those things that happen after issue joined ; 
and if for delay, the court may refuse this plea. 1 Com. 
D. 93. 

Jn this book it is said, that if after demurrer a plea be 
pleaded since the last continuance, and there is a new de- q^i^^J* 
murrer on that pica, yet the court must consider of the first 
demurrer; ^^for if upon that standing confessed by the de- 
murrer, the pit. coula not have his action, the court cannot 
give judgment for him, however the latter issue or demurrer 
pass ; but otherwise it were, if the fn-st had been an issue; 
lor then nothing were confessed to his prejudice; and then 
that had been utterly relinquished by a second issue or de- 



murrer.^ 



If a plea after the last continuance be put in, it is a waiver l^'f* ^"^^ 
of the plea in bar; and no advantage can be taken of any p^er.^' 
thing in the bar. 

§ 5. Dr!>t atrainst an administrator nfior demnrrcr joined. Moore 871. 
Admirustration was repealed and granted to another ; and 
the court held, that this plea may be pleaded after issue 
joined but not after demurrer. 

§ 6. Held, that after vttdkt at mnprmt^ a release can be 4 Bac. Abr. 
pleaded only in muZito querela, to hinder execution; other- 7 
wise, before verdict. Any matter arising after issue joined 'J95'*]a^,oa 
and pleadable, puis darrein continuance must be so pleaded, Rich, 
and is not in evidence on the general issue. 

§7. Paifmmt of part since^ &lc, pleaded m bar and good. 12Mo<L541, 
This was debt on bond. The deft. pleaded payment of part p^Jum 
puis darrein continuance^ which the pit. accepted, in bar. 
Held, br Holt, the deft, could not plead this in abatement, 
but might in bar; and if it had been debt on emlmc^ this 
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Ch. 1 77. had been a bad plea, because tt might be given In ev^ 

ArU i% dence." 

§ 8. This pica is like any other in principle, with the sin- 
Pajne^ ele exception as to the time of the matter of its accruing, 
jj'j^jjjj^ If one ot the dclts. dies pending the action, the other comes 
399._ ' and says, that after the last continuance of the plea, to wiL 
6 Johns. R. after — ^ from which day the complaiiit was last contmaed 

S^Sf? ' before which day, to wit, on ^ at ^ the said 

T« (other deft.) died, whereby no process or anj thbg in 
the plea aforesaid can fartMr be done against the saki 

T., 6LC, 

3Iiia.Cl.531. § 9. So the deft, mny pkad puis, &r. (as above;) the 
iT^^fcE*^^' entered into a part of the /and, and put the deft, out from 
Moor. ** same, and that the pit. is seized thereof in his demesne 

as of fee; ^ jwrafitf, «c« ; wherefore be prays judgment 

of the writ, &c« 

Hump. 1. $ 10. That the pit, took a hwhand, as above. The said 

pit. took to husband, one J., who is ye' livinc:. to n it. at ; 

hoc paraius, &lc. Rtplicaffon, did not marry^ 6ic. Says her 
writ ought not to be quashed ; bectinsc she says that after 

, and before , she did not take to husband the said 

J. as the deft, alleges, and offers an issue to the country* 
SliM.Cl.53S. $ 11« So, a release in tare fiuiaty pUaded by the d^, at 
—7 Int. CI. given by the p1t» 9inc$ Hke itftl continuance., and with a profert^ 
Q^gJ after judgment riven on ——,(15 St. Martin,) (to which 
15 St. M.) the complaint aforesaid from , was ln«^t con- 
tinued at , first did remise, release, and quit claim, tor 

himself and his heirs, to the deft., &lc. all executions and 
judgments, &c. all actions, &c. ; hoc paratus^ &lc, ; and prays 
judgment if the pit. have any execution, &c. Replication, 
the release was made by iitras ; preehdi non s Prays judg- 
ment, &c. Rejomder, that he was at large, &c. ; and issue 
offered. 

1 Cm. D. § There is a distinction as to matf^ rs arising <i/7<r 
83,w.~16 issue joined and before: After, the deft, must plead, 5»nc« 
^tAVnT' ''^ continuance; but before, yet pending the writ, need 
* not, though in bar or abatement j but may be pleaded with- 

out saying, after (he la»t conHmumet : so^ If any thing happens 
that abates the writ before any plea pleaded, though tners 
be a coDtmuance after the thing happened ; but it must be 
shewn to be pending the writ, and before plea. 
1 Wheaton's §13. In abatement. After action in another state pkadal 
R. 215, Ren- m abatement of the Jirtt^ Judgment against the deft* peremp- 
Btr ft alL V* foYv, 

Mmhsl. |,^^^^ ^j^g Circuit Court, Columbia, June term, 1813. 

Marshal declared against Rernier ic al. in assumpsit, on an 
mkittd bill' of exchange, drawn by A, on tham, and accepted 
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by them. Rea, non a^^xmpsi/, and issue joined. Continued Ch. 177. 

to December term, 1813. Then Renncr iSl,: al. pleaded in JlrLX^, 

abatement, a suit in chancery in Virginia, commenced Octo- s.^-v'^^ 

ber 19, 1813, by Marshal against them and B & al*i for the 

same cause. Marshal replied, the prior pending of this suit 

in the Circuit Court. Renner &, al* rejoined m substance, 

the matter of ifich* plea. Fit. demurred specially. Judg- 

mcnf. plcn. and rejoinder imt huiriciont in law to preclude the 

pit. fi oiii maintaining his said action ; and judgment in chief. 

On ei i or brought, bupremc Court held, 1. That said suit in 

ebancerv so commeoced in another state pending this action 

at law, tnough for the same cause, could not be pleaded in 

abatement of it; though a prior suit may abate a subsequent 

one in personal actions : 2. The judgment in such case as the chStty ott 

prr^enl against the deft., is peremptory^ as wel! on demurrer Pleading, 

as on trial: 3. The court assesses the dim iges, where, as 636, cited. 

in this case, they are a mere matter of conn u' jtion. As to 

thib last point, see Damages, Ch. 28 ; aud lioidip v, Otway, 

Ch. 177, a. 7, s. 4 ; and Ch. 40, a. S3. 

{14. Writ of entry on a mortgage. The ph., Jonathan i4 Mm, fu 
Walcut, in 1 806, mortgaged to Wuham Walcutt, as security 409,waicut 
to a bond of maintenance, subject to which the pit. convey- •* ^peocer. 
ed to John Bellows, and took back the mortgage sued in this 
action. Bellows conveyed to the deft., su!)ject to said mort- 
gage, and took from him an indemnifying l)ond &c. Pending 
ibis action, said William Walcutt recovered on his mortgage 
and leased to the def^. for a year ; under this lease be held ; 
and the court held, that when the deft, is vested pending the 
suit by a stranger, having a better title, this will abate the 
writ. 1 Com. D. Abatement H. 56 : so, if fairly recovered 
against liim by a stranger; but in both cases, the fact must 
be {)lcaded as having occurred after the last continuance. Id. 
H. 64. Deft, defaulted, and questionable if this matter so 
pleaded had availed him, when sued as mortgagor for the 
purpose of foreclosure ; and see Penniman v. Hollis, Ch. 113^ 
a. 5, s. 1 ; as there may be a judgment to this purpose with- 
out immrdiatc possession by tne pit. 

§ 15, A release of the premises in ejectment, after issue ©Johns. R. 
joined, ought to be pleaded by the deft, since the la^f rnnhnU' SSfJackwa 
ahcc ; but if adomicd by consent, its effect is as il duly ** *«»«»t. 
pleaded. 

$ 16. A discharge under the insolvent act, pleaded in bar, 9 Johm. Ri 
fiuiV darran eonftmcoMe, need not be verified by affidavit, un- 
less oflfercd at the circuit ; nor then, if probable cause of its Aih. 
truth be shown to the judge, who may receive it without 
oath or not, at discretion : 3. Such a plea cannot be 

VOL. VI 5 
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Ch. 1 78. treated as a nullity when pleaded in bank, and no aiiidavit i 
ArU \m but the pit. miut reply to it, or move the court to set aside* 
§ 1 7. A plea, Atmc pro tunc : As the deft* may plead an 
insolvent discharge, tboagh more than one term has bter* 
vened, on payment of costs. 9 Johns. R. Morgan 9l 
at V. Dyer. 

§ 18. And it is at the discretion of the court to receive 
this plea; and if pleaded after a term has intervened, the 
pit. ought not to demur to the plea, but move the court to 
set it aside. 

§ 19. Pleaded by -one who, being insolvent, ^ot his dia* 
charge after Ulc Pit. allowed liberty to diacontmne. 



10 Johns. 
161, 164, 
"Morgan v. 
I>jer. 

S John*. R« 



CHAPTER CLXXVIU. 

IPtEADimSS.— PLEA8 IN BAR. 
Art. 1. General principles* 

Tsually when the deft, has no further expectations from 
any of tlie above pleas, he comes to his plea in bar qf Ihe ac' 
iiov, and (ni the mtrits* 

§ I, As m every action and prosecution against the defl* 
he is charged either with a breach of con/nut, or with some 
lorftouff, n^ligent^ or erimmttl del, hts plea m ba)r must be 
framed accordingly. In this plea the deft., first, demes Ihi 
^ Unn^waa done^ and pleads the general issue ; or secondly, he 
excuses it, as done hy accidenl and vithout kis fault ; or thirdly, 
he justifies tlip thiuz done^ admits it done, and insists on some^ 
thing that made it lawful ; v^m] juslijicntian mvst be pleaded, 
unless specially allowed hy >,ome statute or ag;reement to be 
given in evidence j but uialicrs of cjtcusc may be pleaded or 
given in evidence. 

In every case a right issue must be formed, material, for* 
nal, and consisting of *^enc nngU^phiin^ and eUarpohUi* 
but this issue, or point, or matter put in issue, may consist 
of, or include in iumany connected ybc/s, material to constitute 
the p]eader\s title or right; and this in criminal as well as 
rfT»7 causes, as in Miles r, Williams, Ch. 1 77, a. 9, s. 5. In 
Robinson r. Rayhn% and 2 Johns. R. 462. 
3 BI. Com, § 2. And nianj^ other cases. 

am In these pleas in bar are included the general issue, which 

denies the whole declaration at once, as not guiltr^y M dtf 



4 
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cepif, never prmnhed^ fcc. and special picas in Ch. 178. 
bar, which set lorth the partimlar facts, the deft, relics on ; ^rt, 2. 
and they arc various accorUing to the circumsLances of his >^-v"w 
case. 3 Bl. Com. 306. 
Abt. 9. /Mue, how foimtdm 

§ 1. According to all the good rules m pleadings, an issue 
is so formed as to be upon a single^ certain, and material 
poinlj issuing out of the allegations of the parties, to be tried 
b}'^ twelve men, regularly consi'^ting of an affinnative and 4Bac.64.— 
negative." 'Ihere is no question as to this rule in forming an 
issue. The only question is, what is a single, certain, and 
material jHtint, issuine; ? And where a single fact is put in issue, 
BO question arises ; but very often many facta mme hut one 
fohiij being all connected and leading to the same point or 
i9Siie; as in the leading case in 1 Buir. 3S0, which may be Robinsoii «. 
here well repeated. In this the pit. traversed " that the cat- ^y^«y» 
tie were the dcft's. own cattle ; and th^it iIk y \\ ere levant and 
cuuchani on the premises, and cnm/nonable cattle.''' Held, to • 
be a good, and single, certain, and maicriai issue, on demur- 
ler, pointbe out the three distinct facts so pleaded ; and 
Lord Mananeld said, it was not necessary this single kc. 
point should consist of a singU fact* Here the point is, tbe^ 
cattle being entitled to common ; but in fact they must be 
the defl's. own cattle i also ksant and coimAoiU, and common^ 
able* 

§ 2. An issue must not include a ne(ralive pi-egruxnt ; as a 
plea alleging that one did not give % deed implying he gave 
by some other conveyance, so that the court may be in Co.La Uff» 
doubt whether the party ought to have judgment, though the 
Issue be found for him« An issue cannot be taken on a ^ J(Awm» IU 
general plea of performance. 

§ 3. Generally tvo ajfirmnilves do not form a good issue; 
but some special cases are exceptions. As where the deft, 
pleaded, the pit. was horn in France^ and the pit. replied he 
was bom in England, iield, it was well; for if he should Co.La»f81, 
traverse the birth in France, it could not be tried j and on jj^ed,! Wib. 
such pleadings the jury shall be char^ ; and on evidence 
he was liorn in France, out of the kmg^s al]^;iance, they 
shall find he was born out of the king's allegiance ; on evi- 
dence he was born in England, or Ireland, S£C» they shall ' 
find he was born withii\ (he kinG:'s nllc^iancc. 

§ 4. In error. Waa debt on an obligation ; plea, by du- 1 Wils. 6,7, 
ress. Rejjlication, that the deft, was at liberty, and made the JjJalir* 
bond of bis own free will ; not for fiar of imprisonment ; and 
concluded to the country* Verdict for the pit. &.c. Error 
assigned in common form. Was urged this replication w:as 
bad, as it was per mxnasj rather than jwr duriiiamy and cot^ 
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Ch. 178. sislcd of two qfftrmntivts ; also must have ])vcn objected lo; 
Arl. 2. for in support of this replication it was urged, that the old 
v,^^^-^ way of pleading was, that everj issue must consist of an 
tffirmaim and negative, but that is now got over.'* 1 Inst. 
126 : and an issue now mny be of an tffirmiUrv€ upon an 
qffirmalive and cited the above alien case : so, if the lord 
avows for rent service, and the plea in bar be, that the dis- 
tress teas made uut of the axowanCs Jce ; and the repUcation 
that it V as rnadr trithin^ h a e^ood issue. Rnstell, 555: so, 
the issue on /jIliu udmini^lravii conai^ls of (too aj/irmatixes : 
SO, the issue in a writ of right ; but admitting this replication 
is infbrmaiy yet it is good after verdict, and aided hj 4iL 5 
Anne ; and of this opinion was the whole court. 
Co.,Lit.S61. § 5. So the issue may be good, though the affirmative and 
vraathe he not in precise words ; ns where the deft, pleaded, 
the ph. hn(] nothing in the land nt the time of the lease, and 
' the ph. i t'j)iicd, he was seized in fee. 

Cro.D.267. § 6. The general issue is contrived so as to put the whole 
—4 Bac. matter in issue, that is, in question ; as in tretpOM or for any 
Abr.64. ^ftasanuy not guilty ; in debt, h» <me$ noUnmg $ in debt on 

specialty, non est factum* 
2 Half's P. ^ 7. On indictment for treason or felony, there cnn be no 
^' ^^i'-^^' ju.sfifi(atirm by plea; but the part3'' has every ndvmfagc in 
evidence, on ilie general issue of not guilty ; and his plea 
to a felony consists of two parts, to wit, 1. The issue of not 
guilty i to which the clerk joins cul. prist : 3. Putting himself 
upon the country, i^hen the clerk demands how he will be 
tried; and if cither of these fail, it is standing mute in law* 
§ 8. If the deft, plead in criminal easet, any matter of 
fact to the indictment, or pleads former ronvirtion, or ac- 
quit ud, lie slmll i^lcnd over »o the felony, the genepil issue, 
f Hale^s P. not guilty ; nor shall this be double, or a waiver of his special 
plea ; and though he do not do this on his plea, but his plea 
18 found or tried against him, yet be shall not be thereby 
convicted without pleading to the felony, the general issue, 
and having trial thereon; but he may plead to the jurisdic- 
tion without answering to the felony ; and if he plead a 
lea that confesses the fact, yet the better opinion i<. that 
e oiii^ht to plead over to the tVlony; but not if he plead a 
ardon ; but if that b(^ found lu i>e defeciive or insuUicient, 
e shall be put to plead to the felony, not guilty ; and on 
not guilty alone can the prisoner receive final judgment of 
4 Bl. Cms. death ; because only on the issue of not guilty and guilty, 
can the jury find a \ cM-dict of guilty ; and only on such findr 
ing can there be such judgment* 
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IMMATERIAL ISSUE, HOW FORMED. 57 

Art. 3. Innnaferial issttts, Ch. 178. 

§ 1. A fHutenal issue is one, if found lor the ph., shews he .^rt. 3. 
is entitied lo the thing; he demands; ii lor the deft., that he s^^^-v^m' 
is well dischari^ed. An immaUnal issue, is when it is taken Cro. Jam. 
on such a point as wUl not determine the merits, and if found 
for the den., will not destroy the pit's, right of action ; and Ler. 
what is material cannot be proved in the trial, not being put Bac sa, 
in issue. 

§ 2. Cases. — Error. Was debt on bond conditioned to lOMod. 147, 
pay money on the twcnfy-fifih of March. Plea, jpayment on JJ^pp,,*^!*^ 
t[,e ht^ent'tth. I'll, rcplud, he did not pay on the /wmf?ef/i. (j^^^^*^^ ^ _ 
Issue joined on this. VcxdicL ioi the pit. and iudgmenl. Ci.,i:J. ain. 
Held, if a verdict had been for the deft, it'woitld nave been 
good; for payment on the twentieth is payment on the 
twenty-fifth ; but as the verdict is for the pit., the issue is 
tmmotena/, as non-payment on the twentieth is no evidence 
of non-payment on the twenty-fifth, as it might be j^aid in 
the meantime. Judgment rev ersed ; nor was this issue aided 434, Holmes 
by verdict ; it was dthors the condition. Brocket. 

§ 3. Declaration on a promise to tind the ph., his wife, * Bac. Abr. 
and servants with meat &.c. for three years on rtquut, losKiricc^i 
Plea, that he promised to find the pit. and his wife meat i«m. 
3ac.i absque hoc^ he promised to find meat &:c.*for the 
two servants &c. Replication, that he did promise to find 
Scr. for three years next following; and hoc pe!i! ; and ver- 
dict for the })lt. Held, he could not have (ikIlim* nt ; for no 
issue was joined; for the promise in the deckuraiion, ti*avers- 
ed by the deft., and in the replication, are different. 

§ 4. Debt for £l05. Plea, that he paid the aforesaid Cn, Jan. 
£tOO &c. Replication, that he did not pay the aforesaid &85, Sand- 
£105 ; and verdict, that he did not pay the aforesaid £\05, J**^***' '^'"^ 
Held, the pit. could not have judgment ; for no issue was ^^^* 
joined. 

6 5. Trespass. Flea, accord between the pit. and J. S. 4 Bac. Abr. 
on the one part, and the deft., of the other, licplicalion, no 1 Bac 
such accord between the pit, and the deft, as the deft, had r.^^^*^**' 
alleged. Verdict for the pit. Held, he could not have 
judgment ; for the bar shews one accord and the replication 
another ; and the court could not decide which was proved. 

§6. So, trespass. P]q3, special justifcotion. Replication, 4 Bar. Abr. 
of his own wrongs and zvitliaut sttch cause. Held, ill, after ^i""^**** 
verdict ; for the replication only affirms the declaration, and 
does not confess or deny the special matter in bar. How 
special justification must be answered in trespass, see Tres- 
jp»ss ; see also, Fletcher t. Hennington, Ch. 165. 
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Ch. 17S. § 7. An immaterial issue, does not traverse what is mate- 

ArU 4. rially alleged in pleading ; but is on such a point as will not 

^^ly^^ determine the merits of the case; but an informal issue is on 

Strn 313, ^ material {loiat, bui ihc material matter is not traversed in a 

P8a, 1011.— right manner. See cases ncxi uriicle &lc, 

137 —10 $ 1* These are aided bj verdict. By this issue, all mat* 
Mod. 19. ters of substance arc put In issue^ though not in a formal 
manner ; and it is good on a general cfemurrer, and after 

verdict. 

Cro. Car. ^ 2. Qtses* Debt on bond conflitiorief] to pay £8, on a 
816, Parker certain day. Plea, payment on the day, and concluded to 
the country. The issue was joined and found for the pit. 
Held, this was an aiioi tnal issue j far the defu should have 
concluded hoe paraiutScc* ; but want of form is waived by 
both sides, by going to issue $ and aided by the statutes of 
jeofails. 

4 Bm. Abr. $ 3* Debt on a usurious bond* Plea, that it was corruptly 
agreed, and that the p)t» corruptly received the money ; and 

if^fue on hn^h : one material nnd one not. Held, th^ issue 
though informal, was aided after verdict for the pit. 
Cro.El.455.— §4. See Chamberlain r. Nichols, to this point, Ch. 156, 
Cro. Jam. 44, This was an action of replevin. The defi. avowed for rent; 
otS Bac!^ ^^^^ Eleanor Endcrby was seized of the locus in quo, in 
Abr.67. fecy and married Thomas Pigot, and by him had issue John 
Pigot, and died; and Thomas Pipt being tenant by the cur- 
tesy, the reversion in fee in his said son, John Pigot, he 
granted a rent charge for life, to the deft., and showed the 
death of the said tenant by the curtesy, and so avowed &ic. 
The pit. said, the said Eleanor Enderby was seized in tail, 
and the estate descended to the said John, in tail, and that 
he granted tlie rent and died, and th.u the laiid descended 
to the deft^s* wife, as heir in tail ; absque hoc, that the said 
Eleanor was seized in fee; and issue was joined and found 
for the deft. ; and moved in arrest of judgment, that it was 
not well joined ; for the seizin in fee of the grantor of the 
rent, should have been traversed, and not that of nn ances- 
tor paramount ; for that was not material ; but the court 
held, that as seizin in fee was alleged in ilie said Eleanor 
Enderby, and the conveyance of the reversion to her son, 
John Pigot, the seizin alleged in her nughi be traversed, and 
though not an apt issue, it was aided by 32 H. VIIK 
€ro. J«n. § 5. Glass brooebt debt for rent reserved on his own lease 
31? r.iit I . f(^r years. Plea, that he had nothing in the tenements at the 
Bm. Abr.flS. lease* Replication, qud habuit in kMmmtis pre- 

dictis &c. ; issnr, and fonnd for the pit. and judgment for 
him; and error assigned, that the replication was bad; for 
he ought to have shewn to the court what csute he had, at 
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the time of the lease, that the court might judge if he had Ch. 1 Tg. 
eood authority to demise. Held, the deft, migbl well have Art. 4. 
deouurred for the badness of the repUcation ; but as he did v^»-v'^ 
not, the verdict has made it eoodi for the court now sees 
the pit. had pwer to make the lease, and estate to demise, 
as a verdict is found for him. 

§ 6. In assumpsit after verdict, not ^in7/y is aided by ihc Cro.D.470,. 
statute; for there is a deceit alleged and t he issue is only pJJ^" *' 
misjoined ; but the pit. might have demurred. 

This was debt on a bond of £13 13.v. 4c?. The deft. Hob. 49, 
pleaded, that his supposed testator, B., died intestate^ and 
that admioistratioD of his goods was granted to one Edward ^^^^^ ^ 
Keeble, before this action was commenced, who administer- 
ed and still doth administer. I'he pit. replied, that the said 
B. died iotettate, and that after his death, and before admin- 
istration granted, as aforesaid, divers goods of his, (naming 
them particularly, and their value, to the amount of the 
pit's, debt,) came to the deft's. hands, which he, as executor 
of B., administered or otherwise converted and disposed of to 
his own use ; and hoc pttit^ and issue ; and found for the 
piL, and judgment for nim ; and held, well ; for the verdict 
IS true, if either he adnmutUnd or e on oer t td them lo hig own 
«M ; and both must be as executor. 

§ 7. Covenant, that he was seized in fee. Breach as- Sid. 289.-4 
signed, he was not seized in fee; and so had not perform- ^^^q^' 
ed his covenant. Deft, pleaded, he had not broken his 121 
•ovenant. Issue, and found for the pit. Moved in arrest 15. 
of judgment, that the issue consisted only of tuo negatives, to 
wit, noinittd infu^ and not mrfornud &c. by the ph., and 
hoA not broken hu anenant, by the deft. ; and he ought to 
have answered particularly to the breach assigned; but 
judgment for the pit. ; for it is ar^ununiatfU ; for if he was 
not seized in fee, he had broken his covenant. Sid. 444.-4 

§ 8. This was an action of assault and battery, aj!;ainst Ji^i^g^ 
the master of a ship. Plea, that the [)lt. neglected his ser- 104, 
vice, per quod moderate casiigavit. Replication, (ptod non 
moderate casiigavit. Issue, and found for the pit. Held, 
well ; for thouch this is an informal traverse, as it rather ' 
traverses the daetitemeni^ than the moderate manner of do- 
ing it ; and the right traverse should have been, of hie omn 
wrong, and without such coast ; yet it was good after verdict ; 
for the jury found he did not beat him moderately. 

§9. Debt on bond, conditioned to pay £lOO, 31st of Cro. Car.7\ 
September. Plea, payment the said 31st of September, ac- 
cornmg to the condition of the bond ; and issue, and found jjt. 42.— 
for the pit., that the deft, did not pay. ICrror assigned ; Noy. 85. — 1 
because the mdict being on the payment the 31st of Sep- *^ 
tember, is an idle and Toid issue. Hel^ there being no 
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Ch« 178* such day as the 3 1st of September, and the jury having 
ArL 5* found that the mone^ was not paid on that day nor before^ 
\_0- j^^r have in effect, found it was never pnid, which is a gaod ver* 
diet; and judgment for the pit. alUmirfL 
Art. 5, As to picas ammniing tn the general 
I4iw*» Plead- § 1, Such pleas axe not cause of demurrer if matter of lav 
^ bi.'cum! ^ mixed in them* Pleas amoonting to the general issue are 
9»,9M,9o». only facts on which the issue may be turned in evidence* If 
~ t H ic the defendant plead any facts, which if found true, leave no 
M I-3Mod. co'our of action in the pit., or right of action, it amounts to the 
166.--Ld. general issue. Such a plea in fact, denies the whole c harge 
iUym.341. or declaration. It is a settled dif^tinction that matter of law- 
must he referred to the court hy special pleading; and matter 
of evidence to the jury, ao given in evidence on the general 
issue. 

6 Mod. 252.^ § 2. If matters of fact be referred to the court, which 
— So c"o ^ referred to the jury, it is cause of special demur- 

iTob 127* rcr since the 27th of Eliz. c. 5, and of general demurrer 
—3 Mod. 165 before; as in an action of trover for divers loads of corn, 
^^^^^H* the deft, made his title to it in a special plen, as tythes, 
a41,3&3ib09. severed. The ph. demurred, and shewed for cause of de- 
murrer, that the plea amounted to the general issue of not 
guilty. The deft, attempted to maintain his plea as mvolv* 
log title to real estate, namely, tythes and title, pleaded as it 
were a confession of the possession in the ph., as a genml 
bar in an action of trespass, and colour given ; but tlic court 
said, thnt action comprehends title in h ; nnd hrld, fhrit a 
plea which amounts to the general i^sue, is bad on special 
demurrer. • 
4Bac.6a^a4. § 3. One may confess and avoid by a special plea. Cro. 

£]. 871 ; Salk. 344 ; S Mod. 979. 
CroX^M^ § 4* In trover. Plea, sale in market overt; or in trespass, 
Johns P^ea, property in a Stranger or deft., such pleas amount to 
\Viiiiam!s.— the general issnc : so, a plea in trover, thnt the ownrr sold 
Cro. Jam. the goods to the defts., and fhrn to the j)U.. imkI ihr-n liiat 
thrv ranie into the hands ol fhc dctLs. Hold, this pka 
ainouniLd to the general issue, as it left no colour oi action in 
the ph. i but otherwise, in replevin. 4 Bac. Abr. 61 ; 1 Ins. 
CI 303, b. 

Salk 394, J 5, In assumpsit^ a plea, that he performed all things on 
^.—3 Lev. pj^pj performed, amounts to the general issue ; l>ut 

in debt, the deft, may plead a release, heranse it admits the 
contract, which is a colour of nrnnn. Ifdt bi on a bond, the 
pica was proper. Sundry cases. Com. 1). Pleader. E. 14. 
4 Bac. Abr. J 6. In dower, plea, that the husband of the demandant 
Tb—Dwi^ was only tenant for life, remainder to his son in tail, is ill, as 
PI.' so. it amounts only to the general issue; as not seised as of 
dower. 
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^ 7. Trespass for taking a horse. Plea, that he was the Ch. 178. 
horse of J. 9. ; that the pit. took and impounded him, and .irU 5. 
that the deft, took him in replevio. Held, this plea amount- n^v^^/ 

ed to the general issue ; for it doei not admit even poneasion Haik. 304, 

in the pit ; for by the impounding, the horse is in the custody 

nf the law, so no colour of Ipin! riirht in ihf* pit. : so, a |iloa Mod. 252 

in trespass, which denies any torc(i, or dciiies any property 253.— 9 Bsc. 

in the pit., general or special, amounts to Uie general issue. 

Com. D. I'leader, E. 14. 

^ 8. ^Mtumpni on a bill of exchange. The defi^ plead- ^"^^ 
ed, that after the acceptance, be gpve a bond in discbai^ of Mod. 3i4. 
the bill. Plea held bad, on demurrer ; for it amounts to the 4 Bac. Abr. 
general issue ; and he should have pleaded non aasumpsit^ ^^fif '^^ 
and given the bond in evidence t so, where case was brought Com b. 
against a commoner for d irking pits., the deft, justified, that Pleader, E. 
he was owner of the soil and dug for coal, doing as httle 
damage as he could, and that he left sufficient common. On iy7.-liiro. 
demitrrer to this plea, it was adjudged ill, as it iaounted to tw. pi. 19. 
the general issue. Trespass for a trespass in the county of 
A' Pieai that it wu committed m the oountjr of:3.,&c. is 
as it amount^; to the genernl issue. ^ 

vN 9. Whnu ver denies any right of action in the pit., is in 
evidence on ttie general issue : as in trespass, quart clausum 
fregit, a lease for years denies any right in the plu to have &Cum.D. 
the action ; but a lease at will, wbicb may be determined sai.— 5 Btc. 
when either party pleases^ does not wholly deny a right of ^g^jfj^^^ 
action in the pit*, but is only a lioense, and so tntst be * ^' - 
pleaded. 

N 10. But the gift of t^nods may be specially pleaded in Bro. Tras.p1. 
an action of trespass, for a trespass in taking them ; for this, 27. 
though a denial of the pit's, property, does not amoiint to 
the general issue. Trespass is brouebt by A B, lui Ijaaiiog 

his servant, whereby the ph, lost nis service. Plea, that 5 Bac. Abr. 
die pit. did not lose this service of C, is bed, as it amounts 197. 
to the general issue $ but the deft, may plead, that C was not 
the pit's, servant at the time. If one matter, which amounts 
to the general issue, be specially pleaded together with 
another matter which amounts to a justification or an excuse ^ Lev 40, 41. 
of the act complained of, the plea is good. Generally, li any 5 Bac. Abr. 
circumstance may make an act, which generally is a trespass, 196. 
lawful or excusable, this may be {detdM apeaally, if an ao*- 
tioo of trespass be brought. 

^11. Though whatever denies any right or colour of ac- ^ 
tion in the pit., in more matter of fact, is to be given in cvi- *" ^* 
dencc on the general issue ; yet there are some excepUons 
to this general rule, os where there is mixed in the matter, 
suiue law ; as where liie deft, m a special plea, plead* facts, 
T0L« VI. 6 



Digitized by Google 



>48 



PLEADINGS 



*Ch. 178. which, if tnic, leave no right or colour of action in tiic pit., 
5. yet m deciding on t^ese facts, nice legal questions arise 
proper for the judges only to decide, and not for the jury. In 
this kind of pleading, stated in this article, often the deft, has 
the benefit of Holt's rule ; that is, the deft, may either plead 
the general issue, or spcci;i)iy, according; to the nature of his 
defence taken altogether ; and so taken, involves both facts 
prcj>er fur a jury to decide on, and law proper for ilic judges 
to decide ; and it is to be observed, when the deft, pleads a 
f!sk'^^a^ special plea, in ju8ti6cadon or excuse, lie must, by a clear 
9 Mod. of pleading, admit the facts proper for the iiirf to find 

iToi), 197 — on the general issue ; then only, the law part of the case is 
^Bilk ^iSl * ^^^^ decided, and that by the judges. The cases are 

Lut mS^~ numerous in which the general issue, or a special pica, is 
good. As Hob. 127, 268 ; 4 Bac. Abr. 60 to 64 ; 5 Bac. 
Abr. 197, 198 ; Law's Pleading, 111, 112 ; 3B1. Com. 305 
be ; cases in Croke &c. cited in this article. 

^12. Another question has been often made, what coarse 
is to be taken if the deft, plead specially, when he has not 
-the above election, but ought clearly to plead the genera! 
issue. It appears, as above, that before the 27ih of Eliz. c. 
5, such special plea was bad on general demurrer. Hence, 
the pit. might demur generally ; and bad since the act, oo 
-special demurrer, stating the general issue should hare been 
pleaded ; and this must be law still. But in practice another 
•course may be taken, and often may be best ; that is, for the 
pit. to move the court that the general issue be entered, or 
X'ro. Car. 1.j7. that a nil dicit be entered, on the ground an improper plea is 
iT^Cro^ jf ' In some books it is said, the j>lt. cannot demur to 

165 "aiO-^T? ^ P'^^» amounting to the general issue ; hui the best aulhori- 
Mod. 166, tics are otherwise, as may be seen in the cases before and 
md easn. 37tb'Elii* c. 5 } and the practice clearly has been both 

irays-— so to demur, or so to move the court. See many 
•cases ; 5 Bac. Abr. 107, 198 ; 4 Bac. Abr. 60, 64 ; 10 Co. 
95 I Cro. El. 146, 147 ; Bro. Tres. pi. 10, 34 ; Bro. Attaint, 
pi. 108 ; Tidd, 591, 500 ; Fort. 378 ; Com. D. Pleader, E. 14. 
Com.D. 13. in fact, the court has u discretionary power in many 

Header, B. cases, to allow the general issue to be pleaded, where by the 
abivV^inlide "^cient books, it was necessary to plead specially ; and now 
aitiele. to plead specially where the matter of the plea may be good 
l- _ in evidence, owing to the matter of defence being a mixture 
PleTd^' £. of ^ f""^' Generally, whenever a plea is by way of 
IS 4ec. ' excuse or justification, it must be special, as a wrong is ad- 
mitted, hut for the matter of excuse or justification ; and 
when a wrong or a colour of action is admitted to do it 
away, there is colourable grounds, at least, for the deft's 
pleading specially. 
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SPECIAL MATTER TO BE i^LEADED; 4S 

Aui. 0. fVhere special matter may be pleaded. Cu. 178. . 

^ 1. The general rule is» when the defeooe consists io mat^' Art. 6. . 
ler jof kw, or in what makes the faet or deed lawful, or v^^v-^ 
excusable, the deft, may, and often must, plead specially, Saik. 287,580 
and refer ilie matter of his defence to the court ; as where i'na^c Abr. " 
the action lies, a license, release, &c. may be pleaded ; but oo — > Bao* 
mere matter of fact produced by one party, and which may Abr. 
be traversed or denied directly by the other, must he refer- p°"dp/E. 
red to tiie jury, as in article 5. u 6lc. ' ' 

^ 2. If one get my deed, by duress, per mines, or covin, I Hob. 7*ilf6i 
cannot plead Hon e$t faeium, but must avoid it by special t:^^™ ^ 
pleading : so, as to usurious and sheriff's bonds ; for in each 15^ ic^'j^ 
case it is my deed, '^uch as it U, and on the face of it the 
pit. has a right ol action. See Duress, Usury, Uc. 

k 3. In trespass, and not guiity pleaded, a license is no Salk. 344.<— 2 
evidence to a jury ; for the jury is not coaipeleiu to deter- 
mine its legal effector efficacy : so, in debt on a deed, a re- theie^ted. 
lease is 00 evidence to a jury, for the same reason ; tbooeb 
they prove there is no debt or trespass iu being ; for to refer 
the license or release to the jury, is to refer either to an im- 
proper jurisdiction : so, the surrender of a lease accepted, 
pleaded. 3 CI. Inst. 212. 

^j4. Term assigned and rent accepted of the assignee, 2|5****^'* 
pleaded : so, an acquittance pleaded in discharge ol a writing 
obligatory. 3 fnst. CI. SOI, 203. So, if one justif|r by pro- Gom.D. 
cess out of an inferior court, he must plead specially, and Pleadtr, E. 
shew io what actioa Iwo, that it may appear that the iulerior 
court had jurisdiction. 

^ 5. Whenever the deft, claims an easement in the ph's. 2 Wiln. 173.- 
soiJ, he must plead it specially. Hop Cli. 19, a. iJ, s. 16 : so, l*anie«, 448. 
a highway must be specially pleaded m trespass, quate clau- 
mm J regit. Com. D. Pleader, E. 15 : so, special matter must 
be specially answered. £.16. 

^ C. If a man act by speekd mtikmiy, he mMOtpUad it, ^c; ^^j^ 
as if one be authorized to do an act by warrant or other 4 Hod. 378. 
special authority, he must plead it specially ; as iu trespass, 
if the deft, justify as sherilPs bailifi', he must plead and shew 
his warrant. Ld.Ray. 319, 310 ; Stra. 609,710, 711, llb4 ; 
Cio. El. 698, 748. A bailiff cannot take a forfeiture or pea- 4 Mod. 377, 
ally es officio ; there must be a precept directed to him for '^""^ , 
the purpose, which he must shew in. special pleading, and it ao5!~ 
is not sufficient to say be took it per manda tmn &ic. ; and the 
officer must shew in his plea, he has in ;^ubsiance pursued 
his authority ; and where tlie Inw requireb a writ to be re- gco.M. 
turned, he iu his plea must shew u was returned. Cowp. 18, 
22 ; see Ch. 75, a. 4, s. 12 ; 3D. &£ E. 1B3 : see Ch. i7-J, 
a. 9, 8. 7 ; Cb. 91, a 3, s. 4, 5, 6. 
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Ch. 178. ^^7. When a matter of record is tlie foundation or suli- 
Art. 6. stance of a plea or defence, it must be correctly, and with 
v,^-v-^,/ certainty, pleaded specially : so, the commenremeut of a 
Co. L. 303, a. particular estate, must be specialty pleaded and shewn, as an 
Co. L. 303, b. estate for life. Cro. El. 153, 154 : so, the commencement of 
Cro. Cur. 571. an estate in tail, generally must be specially pleaded and 
—Gil. L. E. shewn, especially in bar. Qu<crc, as to the declaration ; and 
Jones, 433 ; cases, Salk- 278 ; Hob. 127 ; 4 Bac Abr. 60, 
64 ; 1 Esp. 169 to 179. 
1 Eip. 148.— 8 A further rule, — ^^matter of law which does not go to 
8alk 2^^^ the gist of the action, but to the discharge of it, even in the 
Cro, F>i- 3^ new (raroed actions, as assumpsit &c.,.are to be pleaded as 
the statute of limitations : so, a lesser sum paid before the 
<l| time of payment fixed by the contract, as accord and satis* 

^ faction, because that is not a performance that destroys the 

. it being of the action, but a collateral agreement that destroys 
the performance of it. Trespass for breaking the pli*s. close 
and carrying away certain beasts there being ; The deft, 
pleaded, that they were in his own ground, and that J S. 
took them by wrong, and put them into the plt*s. close by 
his consent ; for which finding tbem there, did take them 
&£c., as it was lawful for him Uc. The pit. demurred to the 
plea. The pit. argued that the deft, could not enter the pltV 
close to take them out, except they were put there by the 
pit's, wrong or tort ; and that this plea amounted to the gen- 
eral issue ; for he cannot traverse the property of the goods. 
But the court held the plea good ; for the pit. by his declar- 
ation, doth not aver the property of the goods to be in him. 
but saith only certain beasts; and when the deft*s. beosts 
are taken from him by wrong, and are not out of his posses- 
sion by his own delivery, he may justify taking them in 
lob. 127 any place in which he finds them. Plea good, and judgment 
for the deft. 

9. Special administration may be pleaded ; as in debt 
against the deft, as administrator, he pleaded, that tlie intes- 
tate was indebted to him by bond X80, and goods to that 
value, and non ultra^ came to his hands» which he detains for 
bis debt, and that he had nothing ultra. The pit. demur- 
red, because it amounted to the general issue of fully admin- 
istered ; " but the better opinion," says Hobert, *' was, that 
this is DO cause of demurrer ; for the plea is sufficient ; and 
besides, it is some matter in law, which hath been allowed 
always to be pleaded specially, and not left to a jur)- ; and 
the reason of pressing the general issue is not for the insuf- 
ficiency of the plea, but not to make long records, when 
there is no cause, which is matter of discretion ; and there- 
fore it is to be moved to the court, and not to be demurred 
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upon." See 10 Co. 95, and other cases ; may be deiauned Ch. 178. 
to. A pUinemeni administer special was io this case allowed Art, 8. 
to be pleaded specially. Hera, oo derotmr, there was leg^ v^^v^^ 
matter in the detentie, proper to be decided by tbei judges. 
AaT. 7. Fleas proper to each kmdrf action. 
^1. It is a well settled rule, that one's plea mast always 
be proper for his case. The general issue framed for such 
kind of action must be pleaded whcucvcr a general issue is 
pleaded ; as never bailiti' ixc. in account. 

2» In usiumjjsU tlie general issue is, never promised. 
This DOW is the only general issue in assumpsit^ iboiigb for- 
merly not gmkif was sometimes pleaded in tola action. See 
proper pleas in miumptU^ in many cases, Ch. 9, 4rc« ffc* 

\ 3. There can be but one plea lo one entire promise. It 
must be denied in toto ; or in toto confessed and avoided ; or, 
as one entire indivisiijle promise or contract, it must be dis* • 
charged by the same single pica. 

^ 4. If several sums be .sued for, mid plea one debt, and 
tbeo payment of that debt pleaded, the plea is good. 

5. In ammpsit for a minister's salary, the deft, may ^ 
plead nen CMtumpsU $ and this is a proper plea on which to ' 
prove he has foneited his right to his salary. Ch. 48, s. 24; 
and a jury may try the forfeiture for bis immoral conduct. 
Id. Tliis hns }>een f!ie practice in INIassacbu^etts ; but does 
not seem to coubiii, altogether, with the irencuil pi inciples of 
law. h will be observed, ('h. 48, Fuller r, Princeton, the 
couri was ol opinion his moral misccmducl in his ministerial 
office, was not to be tried in a court of law ; and when non 
t MW Ki pM t is pleaded, and no facts or chams fil^d, he has no 
regular notice his moral misconduct is to be tried, previously 
10 the cause being opened to the jury. 

Art. 8. Proper plea in account. ^ 1. The general issue is .-i^dit/j r^, 
never bailiff or never receiver. It is a good plea for the deft. ^*;onB5. 
to say, he accounted before am: i tors ; Hob. 36 : and the re- i>ic:td. ^si 
plication may be, he did not account j Ras. Ent. 17 ; 5 Ins. to B4.— Sev- 
CI. 144 : so' that he accounted with the pit. j Ras. Ent. 17 : B*i™*"5"' 
so, as to part, not bailiff; as to part, not receiver ; Ras. Ent. to^i^^ 
18 : ao, he received the money in payment ; Raa. Ent. SO. 
If the deft, plead never receiver, he cannot give a release in 
evidence, or bailment to deliver to B» and that he has deliver- 
ed accordingly. Plea, that he accounted before R. and W.. 
evidence he accounted before R. only, is sttffirient, for the 
account IS tiie -uhslance ; Bui. N. P. 127. Delt cannot, in 
ibis action, |jay money into court as he may iu assumpsit ; 
128 ; and see Pleadings kc. in Account, Ch. 8. 

<i 2. FuUy accounted, and a release alone, admit the deft. 3 WU«. ii:t 
to be accotmtable, and which can be pleaded in bar of the 
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aclioii. These iire allowed because they u lioliy extiiitjuibh 
ihe right of action, being matters for llie court lo judge of, 
they must be specially pleaded. 

3. If tfee pit* charge the deft, as receiver for ajparUeuIar 
time, he must answer precisely to that ttme« The act of 
liinitatioos is pleadable in tiiis actioD, except in accounts be- 
tween merchants : the auditor's accoun? must include alF 
articles lo the time ihey eod their accoimts \ per Lord Mans- 
field. 

Art. 9. Audita querela, pleas proper in. See this subject 
considered, Ch. 186, art. 1, at large, in connexion with cer- 
tain writs applicable to particular cases: there the various 
matters relating to audita qiterelat including pleadings therein 

intermixed^ are sufficiently examined. 

Art. 10. Case in tortf proper pleas in. 1. In case for 

nonfeasance, negligence, misfeasance, ninlfeosance, defama- 
tion and libels, malicious prosecution, for deceit, for disturb- 
ance, escape, false return ; in nusnnce, trover, and waste, 
iruspa^s on the case generally kc, tiie general issue is, not 
Ity ; for an obvioos reason, the pit in all these and other 



:ui 



cas6s of actions on the case grounded on torUf or tortiouSi 

deceitful, or even negligent acts or conduct, charges the deft, 
wiili acting negligently, deceitfully, fraudulently, or wrong* 
fully, but not with force and arms ; to all whicn charges tlie 
deft's proper general answer, plea, or denial, is not guilty of 
ihc charge made against him in the pit's, declaration or com- 
plaint; see several heads and index. 

2. The defi'd. special picas in case on torts, are numer- 
ous, and will generally be found under each head to which 
a|»plicable ^ as Ch. 58, General Principles, as to Case or 
Trespass ; Ch. 59, Case on Torts, against one for the acts 
of his agents, apprentices, servants. Sic. ; Ch. 00, as to"Bas- 
lard Children : Ch. 61, Copy Rights ; Ch. 02, Deceits ; Ch. 
63, Defamation and Libels ; Ch. 04, Disturbance ; Ch. 66, 
Escapes, False Returns and Rescue ; Ch. ')'), Fences ; Ch. 
67, I crries ; Ch. Ob, Fisheries, Flats, and Rivers ; Ch. 69, 
as to Lands, Ancient Lights, &c. ; Ch. 70, Malicious Prose* 
cutions ; Ch. 71, as to Lands Flowed, MUls, Mill Streams, 
Water Courses, and Watering Places ; Ch. 72, Misfeasance, 
and Malfeasance; Ch. 73, for Negligence ; Ch, 71, Nusances; 
Ch. 75, Orticers and Offices ; Ch. 76, Property Special, as by 
Accession, in Banks,Bridges, Canals and Roads-, in Bottomry, 
&c., Confusion of Goods, in Emblements, found as derelict, 
Ksirays, Wrecks, Treasure Trove, &:c., incident, as Fix- 
tures, &tc., FersB Natura;, in Succession, in Tolls j Ch. 77, 
Trover ; Ch. 78, Waste; and Ch. 79, Ways. In each of 
these branches of case on torts^ a sufficient number of pieas 
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will be fouod in their proper places, it having been a rule in Cji. 178. 
coDsidering the cases, to notice the pleadings in them when- Jirt. II. 
ever deserviDg of attention. v^^^-^^ 
3. Proper manner of pleading in ajwtiee court fyc Tech- i o Johns. R. 
niral nicely or form is not rpquirecl in his court in New i^'*- 
York. It is sufficient if llic ph. slale liis case, so, that con- ?i"*f!"*^ 
ncctcrt Willi the proots, it appears lie is entitled to recover : —How alter- 
as where a pit. declared on a lost noie^ promissory note, pay- ing his oxc- 
«ble on denuitti^ and alleged it has boen lost or destroyed : ^"j'T" ''^ . 
and proves toe e&istence and contents of it ; and it not ap- lo Johm. r. 
gearing it was negotiable, or if so, tfiat it bad been negmiated ^o.^ — 15 
in fact. Judgment for the pit. for $50, the extent of the jus- 247"'Bofdi«k 
tice^s jurisdiction ; the reasons, tlie pleadings are usually by •.Gnro. 
parol and by the parties tiiemselves. 

Sundry cases of pleadings before a Justice in New York ; J® Johns r. 
10 Johns. R. 106, in error on certiorari; 1 10, a set-off ; 1 1 1, job^ *R. 75 
held, the deft, cannot shew in evidence a former trial and 
judgment between the same parties, unless he has pleaded 
<ir ^Mwn neliee of the matter on joining issue ; by this case 
?io mnA' give it in evidence on ?ncli notice. A ju'^iire can no 
more try title to lands in New York, llian one can in Massa- 
chusetts, and is by a plea of title prevented proceeding, ft 
secius all otiicr special matter are evidence on tbe general 
issue, if notice of them be given by the deft, on pleading it. 
it is a good rule dius to require notice. 

% 4. lo eiror 00 certiorari from a justiceV court : B. sued lO John*. R. 
W. before a justice, by a warrant taken out on liis own oatli, 238, Went- 
declared for work and labour &ic. Held, a prior sdit by J^fL-*! 
tlie deft, against tbe pit. before a justice, being a good plea Johns. R. 
in bar under tbe statute, it roakes no liiiference whether such 283, Doue- 
suit waft commenced by a maijiiofif or iwnronf, for tbe pit. 
should have set-off his demand in the action brought against 
^im ; other cases 10 Johns. R. 239, 240. 

Art. 11. In covenant^ pleas proper in. ^ 1 . Pleas applica* Strictly not 
ble to this action are numerous ; some peculiar to it and some ? general 
f^ot. Tbe general issue in covenant depends omowhat on 
tlie declaratien. If tbe ph. charge tbe dcit. in it u iib break- 
ing his covenant, he pleads tlie general issue by saying, he 
ha» not broken Att covenant qforesaid^ in manner and form as 
pit complains, de hoc ponit ; but if the pit. alleges in his 
declaration that the deft, has not kept his covenant, general 
issue is, that he h^^- kept his said covenant &:c., or some- 
limes more particularly ; thus actio non, because, the deft, 
says, that he, after the signing and making the indenture ^ 
aforesaid, lo the day of suing out his writ, fulfilled, perform- 
ed, and kept all and singular the covenants, grants, pay- ^ 
ments, articles and agreement:; on his part to be performed, 
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C H. 1 78 . fulfilled, aod kept, according to the form and effect of tirt ta« 
Art. lU denture aforesaid, Aoepuralitf 4^. 

y^fy^-^ ^ 2. There are maoy pleas in covenant more special, 
3 iii-i. CI. which state and aver special performance in the words or 
408. substance of the (Iper! or covenant sued ; as that the (ieft. for 

^ ten weeks providiMl fur snid six horses, good and suliicieal 

3 ' ^ ^^y^ i?^^'''* '^^^^ suliR lent oats, with sufficient straw, 

* ' • according to the rorin and eiiect of the indenture aforesaid ; 

to wit, at '—^t and of this puts himself be. ^uttrcj if this 
de hoc ponit be right. 
3 Inst. CI. <^ 3. So, be pleads a release, and says the pit. after mak- 
ing the indenture sued upon ; to wit, at ^ on by hii 

certain writing of release, (produced in court,) dated 
released to the deft, all ariious, the tenor of which writing 
of release follows lu tliese words, " know ' ^c, and this he 
is ready &ic 

3 Inst CI. 1^ 4. So, an apprentice, deft, pleads he oflbred to serve, 

and that his master refused : long plea ; hoeparatus* 
Slttit. CI. ^ ^ So, the deft, pleads be demised a house to the plL in 
j*^— Bro. satisfaction of datnages &c., hoc poratus* Replication, did 

® ■ not demise &£c., and ofTers issue. 

Ra«t. Eut. 6- So, the deft, pleads he offered to deliver fruit &c., 

134.-jJIiirt. according to the tenor and cfibct of the said indenture &tc., 
CL 47S. hoeparaiuSf (long plea) and replication and issue. 
8 loit. a. ^ 7« So, the den. pleads and answers to each particiilar, 
477' . and issue on each, offered on his part, in his plea, as to 

waste in buildings. 
3Ioit. 01. ^ 8. So the deft, protesting the {>lt. had no tide, for plea, 

^I- says, he did not eject, exppl or remove the pit. from the pos- 

session and occupation ol the tenements aforesaid, as the pit. 
above complains, hoc parattu. Replication, did eject 4rc., 
and oflfers inue. 

4>^"*'* ^ ^ ^* P^^'^s he performed his covenant to such 

a time, and afterwards the pb. ejected him &c« &c*» hoc 

parnf\t$. 

187*^ ^^^^ ^^^^^^^^^ ^ P^''^ of the rent was due, and as 

to the rest assigned over, hoc paratus. 
3 Inst. CI. ^ 10. So, the deft, pleads he spent die monies in repairs 
Sf 5^ ®^ leased premises, hoc pmvtna, Dnnurrer and plea iD, 

for not shewing what those necessary charges were. 
3 in!?t f I ^ 11. So the deft, protested the ship was not sound ; for 
607.- Bro. pi^a^ g^^^ Spaniards did not attack her ifc and ofoed 

issue. 

3lQit. CI. 12. So, plea, the ship did not depart with the first fair 

wind, as she might have done, hoc paratm. 
CI. (^13. So, plea, the deft, was ready to account after the 
' return of the ship &c., hoc puratttt. 
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5 14. So, the dpft. pleaded that the pit. had nothing in the Ch. 178, 
tenements cieuused^ aft supposed, hoc paratus 4 Ins. Jrt» 11. 
CI. 95. 



§ 15. So, pica by deft, that he did not grant lUe aaiiuiLy 
demanded, and offered mae* • • 

§ 16. Sij the deft, pleaded as to part of the rent not in 4laii.a.M. 
arrear, and as to part levied by distress* Issue offered as to 
arrears, hoc paratus^ as to the distress, replication, denying 
the distress, and ofTonno; issue. 

§ 17. So, the deft. ided that the pit. expelled him from 4 inst. CL 
the lea&ed premises, hoc paratus. Replication, saying the iOt>. 
pit. did not enter and expel the deft., and issue offered. 

§ 18. So, the deft, pleaded nothine passed of the tenements 4lai.Gl.unf. 
into the possession of the deft, by the said writing; and hoc 
panUtu; and replication, the tenements did pass into the 
defies, possession by said writing, and issue ofTrred. 

§ 19. These arc some of the pleas most con in ion in ( ove- 
nart ', also many pleas in covenant will be foiind m the pre- 
ceding chapters, treating of the action of covenant, from Ch. 
101 to 194; as Ch. 101, General Principles, Covenant lies or 
not, Covenant b Law, Roles of Construction ; Ch. 103, Ii^ 
dentures of Apprenticeship; Ch. 103, Charter- Parties; Ch* 
106, Covenants binding on Heirs, Executors, Administrators, 
"Wives, Assignees, &r. ; Ch. 107, Covenants joint and several 
&c. ; Ch. Ill, Principles, Conditions, and Defeasances; Ch. 
112, Mortgages; Ch. 115, Covenant of Seizin, of Right, of » 
Warranty, and as to Incumbrances; Cb. 116, Quiet Injoy- 
ment, and Save Harmless; Ch. 117, Covenants to Repair 
and Pay Rent, Mutual and Independent, &C ; Ch. 119, C5ov- 
€nant lying in; Ch. 120, What is a Breach of Covenant 
&.C. how assij^ed, &,c. ; Ch. 121, Pleadines in Covenants by 
Defts. ; Ch. 123, Pleas in Covenants on bevrral Heads; Ch. 
1'24, V^oucher, Voucher and Rebutter; as to Estates, Ch- 
1 25 to 1 36, especially in dower, held by aliens, forfeiture, ik.c* 

§ 30. In debt on bonds conditioned for performance of 
covenants ; several forms of pleas thereto. 3 Ch. on Pl« 
481 to 487. 

Where alj the covenants, &iC. in the bond, are affirmative 
and nor iiogative, nor disjunctive, or alternative^ defL may 
plead pertbrmance. 

§ 21. This was an action of covenant on a policy under seal. • Cmnch, 
made in Alexandria under Viiginia law ; and held, 1. All spe- BforfM Im. 
cial matter of defence must be pleaded : 3. Under the plea of Co. u 
, covenants performed, the deft, cannot give evidence which 
goes to vacate the policy. The evidence oflfered was such as 
went to prove the policy was obtained by the assured by fraud 
and misrepresentation, as to the built, age, and value of the 

VOL. VI. * 7 
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Cir. 1 78, vessel insnred. Alter ihc first writ of error and the cause 
Jrt. 12. remanded, this matter was pleaded m a ninth plea ; but being 
^^-y-^^ too late, the plea was rejected hy the court below. The 
court above on the second writ of error, considered the re- 
jection altosether a matter in the discretion of the lower 
court: 3. To prove a vc%sc\ condemned the ItbeL and sen- 
tence nre puffiricnt : 4. The depositions stated in the rase 
abroad, arc not evidence in an action on the policy: Nor 
in it can the insurer prove by parol, other value than that in 
the valued policy. 

Akt* 13* In itbt^pUas proper itu 
Se« ch. 42. § 1 . The general issue is mi dibtt^ or does not owe. Veiy 
ch' oi!"n^' numerous are the pleas in the books, applicable to the action 
4B0, 49B> dehu and many of them peculiar to it ; among which are 

the following, uU dthtt^qui fnm. 2 Ch. on PI. 
4Iaf.GI.864. ^ 2. 'J'he ileft's. plen of payment at the day and place 
accordiug to the coadiiion, /loc para/ia; and repUcalion, did 
not pay. 

4liii.Cl.M8. § 3. So, plea, payment of all sums mentioned in the con- 
dition of the bond; hoc paratm. Replication, protesting no 
payment, did not pay £\ ; and rejoinder, payment, &c. 
4 Ins CI. 373. § 4. So, plea of payment l^y a surety of two bonds on 
I^Roi. fiuu oyer. Plea to each j and each, hoc paralva, Keplicationt 
and issue to each. 

4 Ins. ci. § 5. So, deft'&. plea, that the day of payment is not come 
879,891. Hi^, • ^0 pontfiMw As to part payment; replication, no 
payment sc., and issue offered. Thomp. 434; 1 Lutw. 

4G6. 4C0. 

3 Lev. R. 66. ^ 6. Plea, after the day the pit. accepted another bond in 
^^Ids. CI. discharge &c. Held, not a |2;ood plea: so, plea, the obligee 

had accepted the executor's bond in lieu of the lestntors. 
Held, no discharge of his bond. 1 Bac. Abr. 23. Nor one 
bj a stranger with sureties, unless to pay at an earlier day. 
4 Inst. CI. 413. 

4 Ins n. § 7 So, plea of payment &c., and proof of payment to the 
J^jjJ obligee's attorney, or agent, holding the bono, even after 

jodgmerit, in a good plea. Where nU dtbei is a good plea. 

2 Ch. on PL 460. 

4la5.Ci.3t»3. § 8. So, the deft, pleaded he delivered wheat, and paid 

20s., according to his deed at ; hoc oar at us, Keptica- 

tion, protesting he did not pay the pit. tne 309. at » as 
alleged by the deft* ; for plea, the deft, did not deliver the 
aaid quarters of wheat to the pit.' and offered issue. 

4Iiii.GL8n. § 0. So, the deft, pleaded, wheat was paid and accepted 
in s nisf;^etioF^. and paid al'^o £4. Was debt on a bond of 
JC20, eon Onioned to pay £lO; hoc /Kiraffis. Replication, did 
not pay i>aid £4, ou ^ or deliver said wheat by protest' 
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*; for plea, did not accept said two quarters of wheat Ch. 178. 
&.C., and offered issue. N. B. This was debt as above, ^rt, 12. 
Deft's. first plea, paid £4, and accord &c. for £0, and veri- 
fied. The pit. divided the plea, aad oEercd two issues. 
And Co. L. 7 1 . 

f 10. So, the deft, comes and defends &c., and prays 
ojer of the said obligation, and it is read to him, and there- 
upon he confesses the forfeiture of it, and pnays to be beard 
in etjuity ; and that the said forfeiture may be chancered^ 
and judgment for the first debt and damages. 

§ U. In debt on judgment, deft, comes and defends &c., 
when &c. ; aciio iion 4 1., and says, there is no such record 
of the recovery of the damages aforesaid, against the said 
Df as the pit* has in his said declaration declared upon, and 
this he is ready to verify. Replication, pit. says, precludi 
HOft, because he says there is such a record as he above bath 
declared on, and this he is ready to verifv by that record. 
J^ul tid rfcord^ is a t^ood pica in debt upon escape. Flob 209. 

§ 12. Pica, the deft, performed the rontliiion. Held, a 4 Ins. CL 
condidoo to pay uiouey may be discharged by a collateral IJJ^'T* 
thing, as wheat etc, accepted ; but it is ^erwise of a con- Bar;9 Iloob. 
dition to do a collateral thing, m to make a feofiment Hcc* n,m. 
The debtor directs the appucation of the pajmcnt, where 
not agreed on. To pay on several days, no action lies till 4 inj. ri. 
the last, but with special exceptions* JPayment before the JjJ-"* ^* 
day is pa3'mcnt at it. 

§ 13. So, the dcfi., the principal, pleaded, he saved his 4 In*. CI. 
surety harmless, on oyer of the counterbond, and payment ^"^^^ 
of the debt; hoeparaius* lu^ lication, that he did not pay Bra.'fi«d. 
frc, and issue offered, 

§ 14. So, the defts. plead, they saved the pits, harmless, 4 Tn<« CI. 19^ 
generally, and kept f^iom indemnified; hoc par'ffvs. T^ong 
ropliration, shewin:!; liow bound, and how damnihcd ; 113^ ' 
hoc parahis. RejoHKler, that if the defts. had had notice of 
the phs\ being damnified would have kept them indemnified. 
Haa no notice &c. ; hoe panUiu* Pits, demurred. Jud|^ 
ment for them ; for they had no need to give notice. 

§ 15. Awards. So, the deft, pleaded, no award made, on Tbomp. Eot. 
cyer of the bond and condition to perform the award ; hoc ^tf^ ^ 
^wrntus. Long replication, stating the award made, and as- 
signing a breach • hnc paratus. Rejoinder, no award made 
before the day 6Lc.y and oiicred issue. 

{16. So, a plea by the deft., that the arbitrators had sias. CI. 9^ 
notice of a matter In dispute, and shewing what, and did not tlMH^. 
award thereon, so no award made by them or the umpire. 
Replication, the umpire made one. Rejoinder, revoked. 
Sunrejoinder, did not revoke, and issue* A submissioa witb- 
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Cb. 178» out deed mny be countermanded willumt deed, on giving 
ArU 13. notice by the party : by deed, may be revoked by deed, but 
^^^V"^,^ t^^f bond is forfeited. Deft, pleaded an awnnK and that he 
6 In*. CI 29' pcrfoMiT (1 it. Plea, an award to pay to a stranger, and so 
80, ai:, d3» bad and void. Award of a sum in satisfaction of all con- 
trovenies is mutual and ^ood. When on one side only, is 
void; and the true ptea is, no award made* No award 
pleaded* Replication, a parol one* Replication, award 
ready to be delivered to deft. ; none there to receive it. 
Rejomder, not ready. Rejoinder, is a departure from the 
pUii of no award. Replication, second umpire made an 
award. Rejoinder, he offered to pay and the pit. refused. 
ftlM^ Yfhen the award is made it is ready to be delivered* An 
^ award creates a duty that will go to the executor* 

ftlnt. Q. $ Escaprs. Long plea by the deft. \ fresh pursuit ; hoe 
IM^lflOu pft atus. Replication, that the deft, voluntarily permitted 
the prisoner to escape &:r. ; without this, that he retook bim 
in fresh pursuit, and put him ii^ prison in oxocution for the 
debt &c. ; hoc paratus. Rcjumder, did retnke &c. in fresh 
pursuit, and put him in prison on execution for the debt &,c. 
6 Int. CI.. $ 18* So, plea, he did not permit said J* to |^ at large out 
Gert"^?— 6 prison and custody, where he would m manner &c*, 

Im'ci. 180, ^f^d issue : so^ plea, he brought the prisoner by habeas corpus, 
131,133, whirh is the same ffoing at large. Replication, voluntarily 
permitted, and traverse of habeas mrpm. Plea, he delivered 
Baid J. by supersedeas, l^lea, he has said J. in custody, and 
traverses he permitted him to go at large, when he would. 
Replication, permitted him to go at large. Plea, he took J* 
for another cause, and not that in the pit's, declaratiom 
Replication, for (hat in his declaration. 
•Int.CI.M7. § 19* Debt on rrplevhi bond. Plea, that the condition is 

not according lo \hf ^'ntute, and so void. 
Bro.Red. § 20. So, long plea by the deft., that the pit. pronjised to 

^'^^ advice; hoc paratus. Replication, did not request it, 
and issue offered. 

Sins. a. 140. §21. So, the defu pleaded he made abend for securing 
payment of the said £lO to the pit. ; hocparaiut* Replica* 
tion, did not make the bond* 

6I111. ' L16L § 22. Pleas, the deft, does not owe, or does not owe the 

king and pit., and offr rs issiie. 
'* ' V^^^' eommit perjury. Plea, he did 

noi keep a pming house. Lut. 133, 134. Flea, did not 

receive, and issue. 6 Ins. CI. 186* 
BJm. CI J 24. Df^hi ior maintenance. Plea, he is an attorney* 
188, isnk pi^,^ ^ g^ll agamst the form of the 

statute* 
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$ 95. So, in debt the deft pleads non tti Jbclkmu See AW Ce. 178. 

esljaclum, ArU 18. 

Debt on bond against the heirs of A. A gave B a bond ^^y^^ 

conditioned that his heirs or executors in one yenr nftor his 5D. &B^ 
death should pay her or iier executors £3,000, and then ^31' 
married her and died. In this action ihc deft, on t/t/t/, plead- 
ed, that after oiaking the bond, January 10, 1783, ihe said 
A took to wife and intennarried with the said B« the ph., and 
the pit. then and there became covert of, and wife to, the said 
A, obligor, and continued ^o until^ and at, the death of the said 
obligor'^ &:c. The pit. replied, " the bond aforesaid was 
made in contemplation of a marriage to Vte hnd and solem- 
nized between the said pit. and the said ol>h2or, and that 
with an intent, that in case that marriage should take effect, 
and the pit. should sorvive him, she should have the full 
benefit of the said bond. Replication, held good on demurrer. 

§ 36. So, the deft, pleads usury in bar, and corrupt agree- ^ loi. C9J0S 
nent, shorter form. Also usury at great length; hii>Cfar€h 
tus. 5 Ins. CI. 29B, 999, fee. ; 1 Lut. 467. 

§ S7. In addition to these and mary other pleas al 
^ ^rge, in the books, besides abstracts of pleas, as in Bacon, ♦ 
Comyns, &c., reference may be here made to the large num- 
ber of pleas in debt before stated at large, or in substance, 
from Ch. 139 toCh. 1 70 ; more especially Cb. 139, as to die 
general principles of debt on contracts , Cli. T41, as to Debt 
on Awards; Ch. 144, Debt on Bonds; Ch. 14G, Debt on 
Judgments ; Ch. 148. Doht for Penalties, Statutes, Qui Tam, 
4'C. ; Debt on Proliatc i3oiitl<. Ch. 149; Ch. 150, Debt on 
• Recognizances and Bail; Ch. iji, Debt for Rent ; Ch. 164, 
Pleas in Debt; Ch. 155, Accord and Satisfaction in Debt; 
Ch. 156, Acquittance in; Ch. 157, Dischaiges Pleaded in; 
Ch. 158, Picas Duress and Per Minas ; Ch, 159, Plea, Es- 
crow; Ch. 160, Estoppels Pleaded; CK. 161, Limitations 
Pleaded; Ch. 162, A'l/ Dthtt—Non est Factum Pleaded; 
Ch. 163, Xul Tiel Record—FleSLS ; Ch. 164; Oyer, 165, 
Payments Pleaded; Ch. 166, Matters of Record Pleaded 
in Bar; Ch. 167, Releases Pleaded; Ch. 168, Pleas— Set- 
OSl Ch. 169, Plea— Saved Harmless; Ch. 170; Pleas- 
Tender and Bringing Money into Court. * 

§ 28. In debt on a specialty, nm est factum is also a good i Saand.20i, 
plea on oyer, where the deed is void. Form, 2 Ch. on PI. 
460 &c. ; and whenever the deft, disputes it, he ought to use 
the term Krifinfr, or the " 5(//jpo*ed w riling obligatory." 10 
Co. 120, 12G. jVon est factum pleaded to, one count, and nil 
de6ei to three others. 3 Ch. on rl. 463 : so, oneran non. Id. isaund.290b 
Delivery as an escrow may be given m evidence on this plea, — Kaat. Bat 
tun t$t Jbctmu 4 Esp. R. 355. Generally this plea ougat to ^*^>^* 
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Ch. 173. conclude to the country. 1 Salk. 27 i ; Lill. Ent. 186. First 
Art, 13. pica, non est factum; scconi, deed obtained by fraud* Form 
^^Y^. of the plea. 2 Ch. on PI. 464. Fraud is a defence at law. 
2 D. & E. 763 ; 3 D. & E. 438 ; and Ch. 1, a. s. 2. 

Detinue* This is an action scarcely ever in use in our 
practice; (bur things are essential to support it: 1. DelL 
must come lawfully to the goods by delivery to him, or by 
finding: 2. The pit. must have property in ihetn: 3. The 
|oods themselves mii$t be of value ; and fourth they must be 
mdentified. 

2 Rol. R. Wherever trover lies, detinue does ; and in detinue the pit* 

447.— Cro. can only rorover tlie goods themselves in specie. 

El. 180. The picas in this action, are the general issue, nil detinet* 

Art, 13. PUas proper in dower, 
Btti. N. P. § 1. The general issue is,'iie tufnc tmU qm domtr ; may be 
Re^ ~>^j^ as to part, aod another plea as to another part, the residue^ 
tt^M. " tenant plead ne seisie qtie dowtr^ the wife maj 

cive in evidence a release to her husband, or a surrender to 
him by the other joint tenant &;r. : «o. if the demand be of 
rent charge, she may ^ive a grant of ilic rent in evidence^ 
and that hn li unhand died the d^y before payment. 
Bulier, N. P. Father, LenauL lor life, remainder to the son in tail, re- 
iia^Noy. maioder to the father in fee. The father and son were 
64^— CIO.EI. hannd out of the same cart, for felony. The father's widow 
sued for dower, issue ne usque seisie. Proof bv witnesses, the 
father moved his feet after the son's death ; and she recovered, 
gioiyt^ Plea usque seisie. Deft, comes &c., nrm doiein <i*c., because 

?leadiD|iiy said A A, formerly her husband, neither on the day on 

which the pit. espou-ed him, nor before, nor ever atierwards, 
was seized of the tenements aforesaid, with the appurtenan- 
ces of such an estate, as that the pit. could thereof be en- 
dowed, and thereof puts &c. Like plea, 3 Wils. 118, 134 ; 
8MI(865, like plea. Story's Pleadings; Ras. Ent. 330; 3 Ld. Ray* 
^ IDS ; G Ent. 176, a. ; Clift. 303. 

8 Wilt. 118 ^ ^' Plea^nroer lawfully married. Deft, comes &c., and non 

ia4._story's f^'ff^f^i b<'^'^^"'=e lie snys the pit. never was accoupled to 
Pleadiogs. the said A B, deceased, in lawful matrimony ; hoc paratus d-r. 

A marria^^e replied &c. : same case. Story's Pleadings, 353. 
In England, the marriage must be tried Ity the bishop's cer- 
tificate ; but not if had in Scotland : same case, BuL N. P. 
118; and Story's Plead. 357,368; and the court laid it 
down as a fondamental rule, that if the trial cannot he by 
certificate, it must be by the country. 2 H. Bl* 458, 162; 
see Ch. 46, a. 5, s. 3. This rule applies in all cases in Mas- 
sacI'lseffH and Maine, Tind in most of the United States. 
Storr's § 3* husband is alive. Deft, comes &,c., n(/n 

Fiead. 349. dottm 4^c., because he says, that the said A A, is alive and in 
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full life, to wit, at ~— ; hoc pmrahu* Replicatkm, he is Ch. 178. 
dead. Rasu Ent. 228. .-IrMS. 

§ 4. PUa^ a divorce in ihe casf. This is a plea that probably t _^^v^y_^ 
will not be often picaded j for tiiough by statutes cited, Ch. j com. 
46, divorces majr be frequent a vinado ; as in fact they D.PlMder^ 
are, and the wife has dower when the husband is the guilty ^ 
cause of the divorce ; yet when the wife is the guilty cause, 
k is baldly probable she will often apply, as toe evidence 
again>t hop will always be a maftor of record, shewing she 
is thc^ guilty party, and so not entitled to dower, and then 
only will this pica apply. 

§ 5. P/ea, elopement. Deft, comes ^c, mn dotem 4^c., be- Rnst. Ent. 
cause he says, the pit. in the lifetime af the said A. A., d her |^ ~7^i^^*' 

own will, at i left the said A. A., her husband, and eloped 3^Z-Co. L. 

from him with one B. B., unto C &C., and there afterwards 32 — Dy.io7. 
remained a long time, in adultery with the said B. B., to the ^^ro.*^'* 
end of the life of the said A. A. ; without this, that the pit. was 
reconciled to the said A. A., her husband, in his lifetime ; /loc 
parahis &,c. She replied, she did not elope. A like plea in 
Welman v* Nutting, see Ch« 46, a. 8, s. !• 

§ 6« Her re/ectfe fhadid ot l^rgt. That the ph. released Stoiy's PI. 
Iier right of dower in the premises by joining in a aeed of mort- JJ^^* ^ 
gage with her husband, and afterwards the deft^s. father recov- 
ered judgment against (hp hiishnndi ^nd levied execution on 
the equity of redemption, and the premises descended to the 
deft. On demurrer to this plea, judgment was for the deft. 
See this case. Mortage, Ch. 112, a. 5,s. 1 &c. Another plea, 
the pit. joined with her hosbanil, in a mortgage. Her re- 
plication, noil f«l fackm. See this ca.<ie, Dower, Ch. 130, a. 
4, 8. 73; her direct release, 5 Com. D. Pleader; 9 Y. 17; 
must be to the tenant of the freehold, 2 Cro. 151. 

§ 7. Husbantts lease before marriage, pkaded. If the hus- 2 Bac. Abr. 
band be neither seized in fact, or in law, during the marriage, l^^*^ o^fi* 
his wife cannot have dower, therefore, if l>eforc the marriage. 2 Y. 15.* 
he, by bis lease, part with the seizin, so that he is not seized 
In law or fact, daring the marriage, this matter may be 
pleaded in bar, if his widow sue for dower. See Dower, 
Ch. T30, a. 4; Salk. 2911, Lindsey v, Lindsey. 

6 8. Detainer of chartfr.t. pleaded* Deft, comes &c., non Stoiy'* P'- 
dotcm <$fc., and sr^ys that the husband was recently possessed n^^j Ent 
of one sealed ctjest, with divers written charters and muni- — ^Hob. 
mcnts concernins: the said tenement, contained therein, to JW.--Bol.lC. 

wit, at , and died thereof possessed; so states his heir Mod.' is.— 

entered, and the chest he came to the hands of the plu, a BtSk. fin, 
request to her deliver to them &c., her refusal &c.; hoc pant' p^jj^^^* 
lui 4^r. She replied, no detainer ftc. If on such replica- DoT7cr,8.-I^ 
tion, it is found against her, her dower is barred* Hob. 113; Saik. 253^ 

Hob. 113. 
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Ch. 178. Salk. 252. When the tenant pleads this plea, he must shew 
Art. 13. what, and also allege he has always lieen ready to render 
dower, and yet isreadj if the pif. will deliver the deeds. If 
she produce them on cml^ she will recover; and if she be 
with child, she may keep ihem for him, and the heir for the 
time being cannot plead this plea* This cannot be pleaded 
after imparlance. This plea cannot be pleaded in dower 
against the feoffee. 9 C. 18; 11 H. VL 4, or guardian} 
Co. L. 39, Burdon r. Burdon ; Salk. 232. 
l!o.£ntl7lf § 9. ji jointure may be. pLcadtd m bar of dower ; and also, a 
b. 17a. jointure after marriage, to which she agrees after the death 
Ho^71, q( iier husband; and it is sufficient to plead a jointure sen- 
Wo!^*' eraUy, without saying she agreed ; for it shall be intoided, 
till it be alleged on her part, that she refused. She may 
ply, the estate was not made to such uses, or it was not for 
a jointure. Co. Ent* 172; Hob. 104. , 
Mtw.S.J. §10. Tout temps prfst^ pleaded. Deft, comes and says that 
nSt^^Bro' ^^^^ death of the husband of the pit. always 

hitherto, he, the deft, was, and yet is, ready to rendt r to her 
her dower; hoc paralus 4^c, ; without this, that the pit. de- 
manded of the deft, to assign her reasonable dower in 
the premises, which he refused to do, as the pit. has de- 
clared: prays judgment it she ought to have damages, and 
for his costs. She replied, a demand. This plea is on Mas- 
sachusetts act of March 11,1 784 ; noticed, Ch. 1 30, a. 4. 
Mnssachusetts Supreme Judicial Court, Au^^ust. 1796, decid- 
'§Johai.R. cd if no demand in fact, according to the act lor assignment 
of dower, one month before the action is commenced, it must 
be pleaded in abaLemeai. Cu. L. 32, b; Lut. 715, 717; 2 
Mod. Ca. 25. 

lUuiliiit. $ 11. Assignment of doutrtnade, pleaded* Actio vm^c,, 
n^'~v ^fi^* because he says, that he, since the death of the husband &c. 
Tlntdiir assigned to the pit. ten acres of land, with the appurtenances, 
of the thirty acres of land, to be holdcn by the pit. for the 

term of her life, in the name of dower of hrr the pit. which 
belonged to her of the said thirty acres of I tnd; to which 
assignment the ph. agreed ; hoc parahts. Her replication, 
Cro. El. 451, the deft, did not assign dower ; so, plea, rent was assigned, 
—Story's PI. or annuity, for dower: so, plea, her "husband devised to 
-Mo4». ^ lands in lieu of dower, which she accepted. 5 Com. D. 
Pleader ; 2 Y. 1 5 : so, twenty acres of wheat, common of 
pasture or other profit out of the land was aasi^erl. Assi^ 
ment by the husl)and's executor is no plea. Mod. 2G. He 
who assigns dower must have a sufficient estate &,c. 2 T.oo. 
1 0 : and the assignment must be absolute, and not on condi- 
tion. Cro. El. 452. 
§ 1 2. Tfure rmif bt a viev) in dozctr, as ia other real actions. 
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On MassachuBetts act of June 26, 1784, section 9, which al- Cu. 178. 
Iowa a view by the jury in all causes relating to the realty* Art. 13. 
And 5 Com. D. Pr.; 2 Y. 3 ; Co. Ent.177 a«: Except in v^VK-; 

England. 2 Inst. 481 ; 3 Lev. 169* 

§ 13. 5o, there maybe voucher tn dorter claimed <$c. On 
the general principles on which tenants may vouch to their 
a3si:^taace, tho»e who can strenc^then their defence. See 
Voucher, Ch. 1 24. The tenant may vouch the heir j Com. 
D. Pleader; S Y. 48. 

§ 14, A release pleaded is of no effect if there be no priv- 11 Mu$. R. 
iiy between the parties. This rule is founded on ^neral ^ 
principles. See Uclen^es ; but where there is a privily, a 
relcasr of dower by the pit. or w idow to the tenant of the 
freehold, is vali'l. Com. D. Pleader; 2 Y. 17. 

• § 15. Disseizin nuidt by the pit,, pleaded. Actio non^ be- Rast- Ent, 
cause the deft says the pit. after her husband's death, and ^y^^^^^^ 
before the purchase of her writ, entered into the same three seo; ' 
acres of pasture^ and unjustly disseized the pit. thereof, 
without judgment, and is yet seized thereof in her demesne, 

as of fee, by di'^^r i/in &.c. ; hoc-parattu ^(u Replication, the 
pit. did not disscizx* the deft. 

§ 16. Dower lica only nsainst the tnnDii of the freehold or Comp. A(tor. 
inheritance ; hence, the deft, may plead lu <v» not such tenant, in ^l '^^^^*' 
lAaietntntm He says, he cannot render dower, because he is 35!^ 
not tenant as of the freehold of &c. ; nor was he on the day 
of suing out the pit's, writ: prays judgment it may be quas& 
ed. Replication, tenant of the freehold. In another such 
plea, stated who was such tenant. This is also considered Mass. act, 
the true construction of our st itnfc respecting dower, though J7^^'|2 
it speaks of the action ui dower brought " against the tenant jviav. B.486. 
in possession f* *^or such persons, who have or claim right or 8 Bforg. 4001 
inheritance in the same estate.** Action against two, as to 
part sole tenure. Parker v. Murphy. 

* § 17* To a demand of dower, it is no plea^ partition has been J2 Mass. R. 
' made among the heir'--. Before dowser is assigned to the w idow ^^^gj^g^'f^ 

she holds no part ol the land, she is neither sole seized of Jobos. R. 80 
the wiiule or of any part; the heirs are seized of the land, 
and entitled to bold the whole, until her dower is legally as- 
signed ; hence, she has no interest in a partition they make 
before her dower is so assigned ; nor is she bound by such 
partition. 

§ 18. Commissioners to asstp^ dower need not he freeholders 12 Mass, R. 
of the county. Must be a ihird of the income. That is, in t^ i^^'*^^'^ 
appointing the judge of probate is not confmed to the free- 
holders of the county where the husband last resided. 
There is no statute directing him so to appoint them ; but the 
sheriff must appoint^ in assi^^ning dower, freeholders of the 

YOt. VI* 8 
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Ch. 178. county where (he land lies. The judge correctly appointed 
ArU 14« CQumiissioiiers in Macbias, and oihers in Boslon« As to the 
t^ — -^i- income, see Leonard r. Leonard, 4 Mass. R. 533. In Mil- 
ler's case, the intestate last dwelt in Boston, and left lands 

in Mac bias. 

Story's § 19. Dos de doU^ phadai. Actio non^c.^ because the deft. 

i77^, picau* during all the lifetime of the pit's, husband, and until after 
•d. his death, and until after the purchase of the writ aforesaid, 

did claim to hold, and did in fact hold, possess, and enjoy 

her right of dower of all and singular, (the premises) men- 
tioned in the pit's, ^vrit, all which were in the seizin and pos- 
session of the said B, I'atlu r of the pit's, husband, and of all 
v'hich the said fathe^ wns bt ized in his demesne as of fee, 
during the coverture j and of one third j>ari thereof, the said 
A was legally endowed, after bis deatn, and during all the 
coverture of the pit. and her husband ; ready to verify &c. 
The doctrine of io» de dote was early adopted in Massachu- 
setts and Maine, from the English law, and on the princ^les 
of thp.t law. 

Art. 14. Pleas proper in cjfcfment, 
beeCh.»i,«. § 1. Ejectment, accordiiig to the modern English practice, 
v'**ue^a8?of ^ much used in New England, especially in raaasachtt- 
ei?ctnieDt.— ^^iHt however, even here an action of ejectment, or 

Forms of de- an action in which the deft, is called on to answer the pit. in 
o«Fl'am'to ^ P'^^ ejectment, is sometimes brought, especially in order 
484, and for th^ mortgagee or hi« assis^necs, to p;et po!is( s^ion of estates 
notes. — I mortgaged, as will be seen in many fornix in American Prr- 
Ojlie^lMS, cedents, (head of Real Actions,) marie by 1 rowbridge, Head. 
Cf«lM,ea, Pratt, Thatcher, U. Dana, and others; but on attending to 
tt», 888. these forms, and the proceedinffs thereon, it will be observed 
that the deft, might just as well be called upon to answer in 
a plea of land ; for each declaration states the pit's, or deman* 
f]:uU\s title as lie expects to prove it. and there is nothing of 
fiction in the case, no confrs^ion of lease, entry, and ouster, a 
part so ehsenlial in the Knglish practice, and in New Voi'k, 
Ititthe pri- and other states which have adopted that practice. Trior to 
est and the the year 1786, or thereabouts, in almost all actions brought in 
famipt of Massachusetts, to recover possession, or seisin and possession 
rent that lands, the deft, or tenant was summoned to answer (n a 

SwdSn!* P'^* ejectment, even in the case of a mere right, as in 
Cotosuinlso. Beckford Sl ux. t. Ellis or Ober & al. &c., wherein the 
mere right was demanded and tried, and in w hich, oti the 
part of the dciuandants tiic right of entry had been gone 
above thirty years. In fact, t lie plea of ejectment was a 
mere form of expression, to wbicn very generally of late 
years has been substituted the expression, p/ca of kmd$ nor 
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was much regard paid to the principal oV»joct of this action, Ch. 178. 
called ejectnuni^ wliciher ii was to disprove the deft's. claim .irl. 14. 
or title, or his toniotis ^ntnr, or to establbh the demandant's v«^-v"v^ 
title, or right, or claim. Clentleroen of the bar In this S^te, a mortgag«« 
several years since, as ihey came to be more attentive and outof- j t s- 
accurate in pleading, observed this word ejectment was used fjjin^y^t 
in a very loose manner; therefore. Trowbridge was led to fend io eject- 
observe, that an "action oi ejectment may be brought in most ment; w.57. 
cases i ih.tL our writs of ejectment are in the nature of real ^^"f 
actions, and comprehended all those of the ancient common uaioc«kted 
law, the writ of right, the writ of amize, the writ of entry, iMdi; id.sa. 
in their various degrees and several distinctions in point of Americao 
Awm'' &c. The demandant in ejectment may declare on Precedents, 
mere right, which is in the natnre of a writ of rignf ; on n gift 
in tail, which is in the nature of a formtdnn, whether in dtsren- *o 

» • 1 D D 11 1 1 demand seis- 

a«r, remainder, or reverter, &c., &c. In tact, lawyers ob- in and pot- 
served that our ejectment included almost every species of sewloniDtbe 
real actions : and the general is^ue in it, almost invariably !^T!!rJIlf:»'l[ 

. V J *^ * declaraUon 

wae, not guilty, even m a writ of right, m Essex and some without do- 
other counties in the State, till about the year 1803. ing it iu the 

Attentive lawyers naturally noticed that eicctinent, in its f!*^**? ' . 
origin, was an action brought by one who liau a lease lor e. 134,136.- 
years, to get redress lor an injury done iiiiu by disposses- 6 Cruise, 
sion. The declaration in this action, supposed only a term 2a9»Ma»— 
for years in the pit., and the judgment was to recover the 
ltrm» Ouster or dispossession of one from an estate for 3 bi'. com. 
jears, is a kind of disseisin, evictbn or turning out the ten- i99.-ori^ii- 
ant from the occupation of the land, during the continuance ■! 
of his term ; and for this injury the law provided two reme- B'ohun**2M 
dies, fjerfinyte firmce and ijvarv rjrcU infra terrtiinuju. In these, Io270. — A 
possession and damages, said Blackslune, are recovered. A Jf^^J^^^f 
writ of gectione Jimia lies where lands are let for a term of the agree- 
years, and afterwards the lessor, reversioner, remainderman, wmm, mod- 
or any slraoser ejects or ousts the lessee of his term ; and in 
this he recovers oack his term, or the remamder of it, with ptooMdin^. 
damncres. Thus limited was the nnrirnt use of this action, 
only a remedy to recover the term of lessee for years and 
damages. It has been as much extended in England, New 
York, &c. in modern limes as in Massachusetts, V»ut in a very 
different manner. In England, Blackstone observed, the 
title to land is now usually tried upon an action of ejectment \^'S^' 
and trespass, writs of entry, assize, formedon, writs of right, 207I *** 
&c, have been but little used for a century p^st. Thekr 
forms, indeed, arc preserved in the practice of common re- 
coveries. In order to convert this action in»o a method to 
try lilies to freeholds, it became necessary the claimant 
should take possession of the lands, to impower him to make 
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Ch. 178. the lessee foryears, who could be cap^ible of being disposscss- 
Art. 14. cd ; sucii c laimant having a right of entry, makes a formal 
^^y^^ entry on the lands, and there being in possession, seals and 
delivers a lease to a third person for ycai-s, and then leaves the 
lessee in poysewion, who remains there till some one enters 
afresh, and ousts him, or turns him out ; for this ouster or ejec- 
tion the lessee is entitled to this action against the tenant or 
casual ejector, whichever it was that ousted him, to recover 
bni k his term and daniages, and where against the rr^'^ual 
ejector notice nuist he fjiven to (hf tenant of the land, i o 
recover in this action, the pit. niu^i prove. 1st, good title in his 
lessor, which brings the right entirely before the court : 2. 
That the lessor (the real claimant) being seized by force of 
such title of the land, did lease them to the pit. : 3* That pit. 
being lessee did enter and take possession by force of such 
lease : 4. That the deA. ousted him. This must still i>e pursu- 
ed where the land is vacant, except the notice to the tenant; 
but now no lease is made, no entry by the ph.. nnrl no ovisl- 
er by the deft.; but these are supposed and conlcsscd. Not- 
ice is given to the real tenant to defend, and the title merely 
is tried. If he do not appear and defend, on judgment against 
the casual ejector, ana on execution, he is turned out by the 
sheriff. As ejectment lies only for corporeal hereditaments, 
the term ienemtnt is improjier, as it includes incorporeal es- 
tates. 2 Bl. Cora. 17 ; 1 East, 441 ; Vice r. Burton, 2 Stra. 
891; but 2 Sannd. 4 1; Runn. Eject. 1 29 : 1 Burr. 623. 
The tenant must i^ive notice to his landlord, who by leave 
of the court, luay be made co-defendant. Since the title is 
tried in this action, the damages arc usually a shilling, or 
2 Esp. Ml^ some trifle ; and after recovery in ejectment, the pit. or les- 
clr Mifli^* sor may bring trespass to recover the mttru profits, against 
Cro Jm. 146, tenant in possession, who wronefully received them. The 
iw— Co. ancient judgment was to recover the term and damages; or 
damages only, where the term had expired. This wnrit is 
Andr 107 — Calculated to try the mere |>ossc.ssory title to the estate ;" and 
lD.bE.364. has succeeded to the actions of assize ; but ejectment lies not 
Cro*Car^^ of those thin^rs whereon an entry in fact cannot be made, as 
-8 S«lw. 617. of incorjioreal kereditttjnent, except when appendatu &c. to 
lands recovered ; for where no entry can in UMCt be made, it 
shall not be supposed by fiction* mr will it lie where the 
entry of him wno has the riebt is taken away by descent, 
discontinuance, twenty years dispossession, &c. ; and if the 
termor be ousted by A, and another come into possession, 
under A. the termor or lessee ousted, shall have (fuare ejecit 
infra termirmm against such other person, by Westmin. 2, 
24 ; but the right of entry may be in fee, in tail, for life, or 
yeais. 
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§ 2. Where the title of the pit. in pjecfment is ended, see Ch. 178. 
England v. blade; and where the plu may recover ou twenty Jlrt, 14. 
years possession. Stokes r. Berry, 2 Esp. 1 27 &c. j 2 Selw. \,^-v-^ 
61 7. Lies for a coal mine. Cro. Jam, 150. Cb.9i, 

Thus this action has been extended in Eneland, and in b Mod. 277. 
those of the United Slates, which have adopted it according ^ ^"SI e^JsT 
to the English practice; but thus extended, it lies only for 3 johns. R. * 
liim, or on the title of him, who has a right of entry ; and 283.->Uct 
only for thtn^> on which an actual entry can be made. 
Hence, even in this extended form and condition, it is very fore^entry j 1 
different from our old ejectment, not only as to l^fte, entry, Crube, S48. 
and ouster, but as to tne different kinds of titles and wrongs 
to be asserted and stated in it ; as in ours, as stated above, 
all the titles and wrongs could be asserted and stated, usually 
assorted and stated in all the ancient Avritsof right, famnedon 
assize, entry, k.c, in all their various lorins and uses. 

§ 3. For what ejecloient does or does not lie, sec Goodright 
T. Hood, 3 Wils. 23; and 1 Burr, 143 to 147, Goodtitle 
Archer & al.$ and Strange, 59 ; 2 Esp. 197 to 161, in England. 

§ 4* In England, jnd^ent in ejectment is a recovery of 1 Burr, 00 to 
the potitstion^ without prejudice to the rights and the pit* hav- 
ing only a naked possession^ ran convey no more — pages 114, Liesforade- 
119 — is a posse^^ory remedy, and lies only where the lessor vi^ee agaiiut 
of the ph. has a rii:ht of fn/ny, ur //iai/ legally enter; then the '",^^%*2q 
pit. must always shew his lessor might enter by proving _3Crai»e, 
posaession within twenty years ; and twenty years adotrte 643.— The 
pofsttfian is a positive Ude to the deft, h is not a bar to the ';;;'''i;,"Jject. 
remedy only, nut it takes away the right of possessbn. Every mentcaoiiot 
pit. in ejectment must shew a right of possession^ as well as ef rripase the 
property : therefore the deft, need not plead the act of limita- . 
lions, as in other cases; a special verdict ought to find that jooj, 
the lessor of the pit. might enter when he brought the action. 

§ 5. On the whole, ejectment^ as formerly understood in 
Massachusetts, and as understood in England, in its broadest 
sense, appears to be to purposes as different as the old feudal 
land action and a modem suit, grounded on a right of pos- 
session and of entry, with an entry in fact made or confessed. 

§ fi. It is a settled rule in fjictmcnf^ as in most other real i Burr, 820. 
actions, that the ph. or demandant may recover a pari of the 
land or thing he sues for, and this as to time or (juantiiy ; t)ut 
the jury must ascertain with certainty, the part to be recov- 
ered; or such part may be ascertained in the pleadings. 

$ 7. Therefore, when the pit. demanded one fourth of one ^ Bac. Abr. 
fiflh part of a field, the jury found, and he recovered one l^tW IwOTer'cit- 
of otu fourth of 01U fifth : and the court said, the jury may edf-om*! 
always find the deft, guilty in tjectment^ as to so much as Sid.229. 
the piu proves title to ; the same in fornudon. 
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Ch. 178. § 8. Hence, when the demandant, in foi-mtdan, sued for a 
Art, 14. fourth part^ he recovered a fifth, pari. lie in the course of 
^.^.-v-^-^" trial havinQ| proved title to recover onij a fifth in his par- 
6 Mass. R. ticalar form of aeclaiiiig ; though in reality entiued to a fiwrth* 
635^ Din^fey ^ Though undef the oane of ^Uimd we adopted near 
all the English writs in substance, yet in some of thev prop^ 
I J'toitS^ erti^ we never adopted the English real action. In proceed- 

Register,226. ing in our writ of rie^ht, we rtrvrr employed any but our 
ICom. D. common ywy of twelve men; nor was the assize of mart (Tan- 
p7coont'?n ^^^^^ ^ver in use here, because our lands have ever been 
demise! by divisible: and in this action first introduced la the time of H. 
peraoiifdead, jj.^ whether brought on an abatement made on the death of 
•IftereDt^ag P^^*** fether, mother, brother, sister, uncle, aunt, nephew, or 
into the COB- niece, or on the death of his grandfather or grandmother so 
sent rule ordcathof his great-gTandfaihcr or great-grandmother; 

£n4 t£eir ° btsaylt or dt proavo^ or on the death of any collateral rel»- 
nnraes struck tion. Other than those above mentioned, and so writ of cos^mog*, 
Seratioir*^^ inquiry was made but on two point.'', io wit: 1. If the an- 
wUhoiit" cestor died seized: 2. If the demantl ini was his next heir; 
costi» 1 now both may be found in the adlrmativc, w here lands arc 
Calaat'JLSO, divisible and ^et the demandant have do title ; for though 
the ancestor died seized, and the demandant be his next heir, 
yet the ancestor may have devised away the lands, so that 
this heir may have no title to them. I have never seen in 
One claiming our practice any formed action that has been like the English 
tod^ deft'^' ^^^^ nvper ofeiiV, another ancfsfral action, that is, an action 
mn^\ -^hfsv n brought v^hrrp the ancestor died having several heirs, and 
privity wiiii one hi id ihc Others out of possession, to establish a division; 
i'c^bm' B. ^ never could have any of the possessory actions thai 
161. inquired only of the ' ancestor^ seizin at his death, on an 

abatement happening on tbe death of a collateral relation 
beyond the fmtrih degree ; but have ever had writs the same 
in one respect as the English assize of nontl disseizins that is, 
a writ of entry in the quibus^ in the nature of an assize, to 
prove the denmndpint's seizin or possession; a writ stating his 
seizin and his disseizin, committed by the deft. ; in this the 
demandant proved, first, a title ; seconcf, his actual seizin there- 
on ; and third, his disseizin by the defts., and proving these 
recovered ; upon examining our forms of writs and declara- 
tions, it will be found we ever have bad those which have stated 
and provided on these very points or grounds. But by 4 Ed. 
I* Ch* K, costs and damages were annexed to these possessory 
actions of assize and entry, while the tenant claimed the profits 
to enable him to do the feudal duties; but as to damages we 
never have adopted the principles of this statute ; that is, to 
recover them in the same action in which the land is recov- 
ered ; this never has been done in our practice in Masfachu- 
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ftetts, it in anj? other Statu in ihc Luiua. Nor did our ances- Cu. 178. 
ion here ever adopt thii English feadal principle, allowing Art. 14. 
the tenant profits, Decause he performed, or was liable to ««^rv^^ 
perform the feudal duties ; but instead thereof, the profits here 
have been recovered in an action of trespass brought expressly 
for the mesne pro(iis. 

§ 10. In Caines' Keporis. vol. i. (New York), it i!< sfated, 
that a tenant in possession before the action of ejectment is 
commenced, cannot be d 1.4 possessed on a judgment and execu- 
tion to which hi: IS not a partj^ j and if on a writ of possession 
a wrong person be turned out, the court will restore hhn on 
motjoo ; and it is very proper that a man be not turned out 
of possession before he is called on to defend his possession^ 
which is on general principles prtmd facie evidence of title. 

§11. The court will never permit the heir to be disinherited 10 Jolms it 
by mere conjcclufe ; nor will dc^t'^. be allowed to show tlic 358, Brantr. 
premises lay out of lot No. three, alter he had taken a h a < of 
them from the ancestor, as being within that lot, anJ Lad oc- 
cupied and paid rent for them as such j cited 2 Schoales k. 
Lefroy 79; 2 Campb. P* 19. 

§ 1% Tlu effm of a neownf in ptdmmi^ljoird Mansfield l ionr* 114, 
said, it is a recovery of the posteitum (not of the seizin or free- H*orde * 
hold) without prejudice to the ri^ht, as it may afterwards 3 johm. R. 
appear even l et wren the same parties ; this principle is recog- SS9. 
nized in New York. 

§ 13. In this ra'^-e, sixteen ejectments and sixteen several is- Barnw, 176. 
sues thereon, and each declaration contained many messuages. Burgers'— 2*^ 
and were word for word the same; and the court ordered stra. 1149, 
them to be consolidated on motion, though opposed by the ^mitii «. 
pits* on the ground torts are in their nature several ; but in see^ch. 22s 
this case, Smith v. Crab, there were ten declarations on the a. 4, s. ii.—' 
same demise for ten houses in the occupation of ten persons, Co* *• 
said to be on the same title, the court refused a motion 
to consolidate, hut solely on the pit's, account, because it 
might oblige him to go on in all, wiicn he miijht Ite ready 
only in some of the actions, and he might have sued ihem at 
dilferent times. 

( 14* Tenants in common in New York, may declare either 2 caines' a. 
on a joint or separate demise; and separate demnes from ^^gr/dt*!^* 
several lessors between whom there is no privity of interest, 12 Johns. R. 

may be laid in the declaration ; and at the trial the pit. may 185, Jackaoa 
prove separate titles to separate parts of the premises, and S***o«7- 
recover accordingly ; here is no surprise on the deft, and a 
mulupiicuy of actions is avoided. 

§15, Tht pU. must declare according to his title. If he has 2 Phil. £vid. 
ni ; fM Lit. 8«ct 81ft» Co. L. East, 67, Dm w. BMd Taos. 190, Dm f . Chap- 

lia—M Eul, «1, Doe *. Omot— Ch. S8, «. 1, a. 11 ; Doi •.PKMMf. 
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. Ch. 178. ft joint lease from several persons, he must so declare and 
ArU 14. prove that they have such an interest jas to enable them to 
s^v^*^^ join in a lease, and if made by A, tenant for life, and B,in re* 
. mainder, hence in A^s life, the pit. must declare as on a lease 

mndc by fiim, mid after. his death on a lease made hy B. 
Ph. may declare on the sevf-ral demises of each joint tenant^ 
as well as on the joiiU drnii>( s of all, as thereby he ha.s the 
entire interest ; and if liie deft, pay one entire rent to the 
common agent of the pit's, several lessors, it will prove a joint 
demise, ^e how an award binds the right so as not after- 
terwards to be dbputed in ejectment, c. 13. a. 4, s. 7 ; ou$itr 
of one tenant in common where presumed, w hat is a disseizin 
of one bj another, c. 104, a. 3, $• 8* See Doe Bird, 11 
East, 49 ; 3 Manln & Sel. 275. 
Doer.Smitb. § 16. Neither ilu tenant who accepts a lease and pays 
SeT^'? ^^2 '^'^^ person claiming under him, is allowed to dispute 

W. Bi.lSfi9. landlord's title, nor can the tenant put a third person into 
possession so as to enable him to set up an adverse title at the 
trial in ejectment, Hodson v, Sharpe, 10 East, 353 ; but the 
I tenant may shew after he paid the last rent, his lessor's title 
England r. ended. 4 D. & E. 682-, 3 Maule &: S. nifi. Doer. Rams- 
siaiie. botham ; Doe v. Watson, 2 Starkie, W. P. Ch. 231 j 7 £ast, 
363 ; 6 East, 530. 

2 Phil. Evid. § 17. Jsfon pai^ merit <>f rent. \\ must be demanded at the 
ri^i'f^^'llJor payment, and at the place of paymeni, or if none be 

Dougl.477.— appointed, on the most conspicuous parts of the premises, in 
7 Ewt, asa, order to authorise ejectment for not paying it. Co* Lt. 

m"^^' 202 i 4 Co. 73, ; Duppa v. Majo^ 1 Saunders, 287, Willes, 
MMof Pm- 17 Johns. R. 66, Jackson «• Harrison. The lessor 
wot . waives the forfeiture by the lessee of his lease by accepting 

rent accruing after the forfeiture ; Goodright r. Davids, Cowp. 

803; but otherwise if there be a clause in the lease, it be 

null and void on non-payrarnt. Willes, 176, Jones t. Verney. 

If a lease for years be voidable without entry ; not so a lease 

for life. 

1 lien, b M. § 18. In ejectment, evidence cannot be introduced to prove 
toeton^J.*'**'^ that a patent was obtained irregularly, especially if no fraud 
WDmM. be alleged, and no caotai entered against issuing iu See 
Hambleton v. Weils, p. 307; fraud, among other things, 

charged. 

1 HcD^M. ^ 19. Ejectment does not abate by the death of the lessor 
JSaTr^Jrey ''^^""J "^^ Beverley. He died after the action 

U al.— 2 Bl. was carried into the court of appeals. In this case, judge 
£vd°9ra^ Tucker relied much on the case m 2 Stra. 1056 ; in which 
cTrter.' ^^^^ P^t- VCTdict b ejectment; the 

WnshiDgKm lessor was tenant for life ; held, though ^ the possession cannot 
^ be obtained, jet the pit* has a right to proceed for damages 
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and costs.** Judge Roane «aid in this case, Kinney v. Bev- Ch. 178. 

erlcy, the pits, term was continuing, and he had a right to Art, 14. 

recover possrssion, damages, (though uorninal) and costs — jf _ 

relied on Biat k-Loue's idea, thai the pit. is a roal party, 205, 

and Appendix, No. 2, s. 4. But see Aslin v. Parkin, Oh. 42, 

a* 3, 8. 14, and Ch. 132, a. 8, s. 6 ; but if the lessor of the plu 

die, security and costs mutt be given; S Hen. ^ M. St ; bat 

jf not, it is no error; 9 Hen. A; M. 61 1, Purvis v* HilU 

$ 90. Ejectment by Beverley in the District Court of Staun- Kinney'u. 
ton, for certain lots, &c., and held : 1. They were not for- ^wT'k^i^ 
feifed by an act ol December 30, 1790. &;c. unless rissessed at8»844. * 
and listed by tlie commissioner of the revenue, returned to 
the auditor of public accounts by tlie sheritf or collector, 
and advertised by the treasurer, as directed by the act, 
lection 4, incorporated into the 34th section of the act of 
December 13, 1799: 9. If the jury find twenty years^ pos- 
•ession in the p\u he recovers, though one of his title deeds 
be not xndenitd^ and expresses no consideration. The sta* 
tutes of Virgina minutely provide for assessing and collecting 
taxes; and when laid on a tract of land, if not paid in three 
years, the right to it is forfeited to the State, ana vested in it, 
and lost by the owner. By the constitution of Virginia, all 
escheats, penalties, and iorteitures the king had, now belong 
to the State ; lands were once forfeited for not paying his quit 
fents (3** one hundred acres) ; abolished by an act of May, 
1779. Hence there is now in the State no ferfetture of landt 
whatever, except such as arc positively provided for by some 
statute. And by an act of 1794, c. 74, forfeiture of lands, 
for treason, and other offences, was wholly abolished ; but 
escheats of the land purchased by aliens remain. And if the 
kin^ or state ha-^ e but a right to lands, there is no seiz'ni to Dowlie'a 
enable either to convey till office fmtid. See Seizin and Dis- ^J**'*'*^ 
seizin, Ch. 104, a. 3, s. 1 to 41. So, if only a right be forfeited 
fi»r oon-ravment of taxes. See Estates by forfeiture, Ch. 1 S6. 

$ 81. This was ejectment for three thousand five hundred Cutn^9 
acres of land in Fairfax county, brou£^ht by Charles Carter T^nrfrp^ r 
V. Edward Washington & al. Held, when Robert Carter and & ifiXo! 
others were tenants in common of certain land, and he had SiM.34B| 
?old a part thereof to Edward Washington and others, and a 
de ree for partition was obtained by the other tenants in 
common against Robert Carter, in a suit commenced after 
the sale, was no evidence in their favor in ejectment against 
the vendefs who were no pardes to the partition suit ; — ^the 
partition was by chancery process. 

§ 92* Ejectment to reccner landfin Virgiyiia, conveyed in trust Pollard v. 
to fecurt a Britinh debt; defence %isury. The jury found a Baylor'» 
special verdict, stating that August 24, 1790, Baylor was i^m^ 

VOL. VI. 9 
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Ch. 178. seized in fee of the land in f]uestion. and executed a deed of 
Art, 15. trust lo James Brown, which recited Baylor was indebted lo 

««^-v^^ Alexander Donald &l Robert Burton, of London, merchanli 
and partners &€• in £819. 7«« 9d, sterling te« ^ that he coa- 
veyed the land and sundry slaves in trust, to secure the pay« 
ment of said debt in three equal annual pajrments, with inter- 
est from the date of the deed, the payments to be in tobacco, 
to be delivered at, and addresi^ed to tfirn) in London, on which 
they were t draw the usual and accustomed mercantile com- 
mission of twenty-one shillings sterling for each hogshead 
aciuaUy shipped; and further agreed and provided, that in 
case of fum^^munt of the tobacco, a further sum equivalent 
to and in lieu of the usual mercantile commission thereon, at 
the rate of twenty-one shillings sterling a hogshead, estimating 
each hogshead w orih ten pounds sterling, was to be added to 
each payment. Held usury, and the deed void. Brown, ilie 
trustee, had power to sell enough of the estate to pay the dvhi 
and interest, and said further sums. When Baylor died, Lite 
suit was revived against his devisees. Brown sold, and Pol* 
lard purchased, in this, Jud^e Roane, and in a former triali 
he and Judge L^ons held this transaction not usurious ; so 
the court held it m a second trial. And is not this the better 
opinion? But few authorities were cited there. See Ch. 153. 
The fu st hr:inch of the ( ontract clearly was not usurious ; 
and if Baylor was subject to more than les^al interest on the 
second, it was his own fault, for he had his election to ship 
the tobacco. See Tate Willings, &c« Ch. 153. 

4 Dallas, 120, ^ $3. amord may har iht plu in ejectment^ who oAerwin 

loMBc'ir* ^^^""^ " ^"'■^ award cannot give 

DonDtof. a right to land ; but a report of referees will settle a dispute 
about land either in ejectment or in action of trespass 
the award was aflirmcd by (he court, which scllicd a boun- 
Y«1v.143,see dary. Liccimeni docs not lie for a water course, nor does 
^ ' *• ' a praecipe, nor can Uverj of seizin be made of it ; but the 
action must be of so many acres of land covered by water; 
but if the water only belongs to the pit. and not the land 
under it, and he is disturbed, his remedy is an action on 
the case. 

Art. 1 5. Land Actinns, 

§ L Having thus far considered pleas proper in ejectment, 
and the manner in which the action of ejectment has been 
used, and how considered at different times, we now come to 
pleas proper in land actions, according to modern practice, 
which in a good degree, in Massachusetts and Maine at least, 
has restored the ancient manner of pleading, and makes much 
technical knowledp^e in pleadinj^s, in actions to recover posses 
sion oi lands, highly necessary. 
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We may now drop the word ejectment, and consider the Cn. 178. 
tenant sued and sammoncid into conrt to answer the demandant Art* 1 5« 
Bi a plea of lantL, of late deemed generally a better expression y^'t^^^i 

than plea of ejectment^ which originally and technically meant 
nothing more than ejecting the lessee for yrarft out of his 
term, and complaiiu J onl y of a bare dispossession nf a mere 
chattel interest; whereas in our real actions, in which the 
tenant is summoned to answer the demandant in a plea, &c. 
every kind of land and estate in it and eva*y kind of 
title therein, so seizin and possession thereof, is claimed by 
him, broucjht in qtiestion, and recovered by him, if he sut 
stantiafc^ hi-^ rlnim ; it is evident, therefore, that the genera! 
and broad oxprcs>ion, /)/m of land^ is more proper than the 
very limited one, plea of ejectment, except when a mere term 
for years^ or perhaps a mortgage^ a mere chattd interest, is to 
be recoveredl 

§ 2. In every case the deft's. plea in bar ought to be an 2 stra. 1004. 
answer to the pltV declaration, m that, the pit. charges the f " ^^i* ctment 

J r* * r J A M J * 1^ the court to 

deft, on contract or a rfmrd, or on a <orl, and it most be an protect m 

invariable nile in pk adiag for the deft, in har, to an<;wcr powessioa 

clearly and fully, and iii many cases trrhnu all y, this ch ii Lre, «llow 
L L I i 1 y .1 , ' , ' excuses for 

Whether the breach of a contract, the not saihsji^ing a ju(ii(}>wnt^ def«ilts,ia 

or the commission of a lort^ on the pU. or on his property, be other cmm 

the charge; and every declaration drawn, or cnarge made [irj.'rjfj;?*.. 

• ^ " DlVf •» V allies 

in a proper manner, will contam some material, operative, Cum,m3. 
and often technical words, to which the deft^s. answer or plea 
ought particularly to be applied in pleading every special 
plea in bar. 

§ 3. It is then material to see, in land actions espprially, Three grades 
• what these material, operative, and often technical words are, «fw*kidi. 
in addition to those contained in American printed forps, 
keeping always In view the diflTerent grades of real or land 
actions. 

§ 4. Personal actions arc all of the same kind and degree, Co. 8, 10, 
but in real actions there are three degrees, or grades, settled 3 jj'co?'** 
hi Ferrer's case, 6 Co. 8. The first grade is when the deman- 190 to 199!^ 
dant declares on his own seizin : the second, on the seizin of 2 Vent, 160, 
some ancestor, lineal orcollaicral : and the third, in a writ of pppfa'dy'^L''* 
mere right. The distinction is plain ; it is obvious when the Cro. Car. 35. 
deamnd&nt declares on bis own seizin ; so when on his ances- 1 a^k'.aao. 
tor's seizin ; and in a writ of right, he demands the inheritance ^^^Jn* 
as his right, and lays no disseizin, but only that the tenant deci 
has entered and holds him out, &.c. Nor do Inese three grades 
of real actions include a mwv term for venr^, to rcrovrr 
which, the pit. declares on his posses>iori iMily, he havmg no 
seizin ; yet the uiDt Lgaj^ee becomes seized oa the execution 
of the mortgage deed, whenever the mortgagor has power 
to conyey. 
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Ch. 178* $ 5. ^ The pit. must in the progress of tb» action, allege 

MrU 16* some seizin of the lands and lenenKnts in hint'^elf. or else in 
v^S/'-^w some person under whom he claims, and then derive the 
8Bi. Com. right froni thr person so .'»eized to himself.** 

§ 6. Ill ;i 1 1(1 II ion to the many cases in An*ericaii Precedents, 
Beal AcUooi, Containing declarations in real actions, entire, or the material, 
lei, ifis.— operative, and technical words in declarations in land eaaea» 
English eii> following deserve attention in the numerous cases of in- 
-Cnision after the death of tenants in dower, bjr the €«rleigf,£or 
life, and in tail. 

§ 7. 1. After the death of tenant in dower, in writs of 
intinsion, the demandant dernnr ds seizin and pos.se^sioll of 
certain premiseR, he hounds anti describes, and adds, which 
he elaims to be his right and inheritance, and into which the 
said D. (deft.) hath not entry but by the intrusion which he 
made into the same after the death of C, who was wife of N«9 
who held the samo in dower of the gift of the said N«, for> 
merly her husband. See count in Booth, 183. 

§ 8* In the per^ as above, to the word entry, — but by F., who 
demised rhrm to the snid D. (deft.) and who intruded himselC 
into the snme ufirr ihe death of C, who, &c. as above. 

§ 9. In the per and cui, as above, to entry^ — but F., to 
whom G. demised the same, \\ ho inu uded himself mto the 
same, after the death of C, who, iic, as before. 

$ 10. /ti ihe poil^ as above, to entry, — ^but after the intrasioa 
wmch F. made into the same after the death <^ C. who, kc* 
as abo'. e. 

§11. i f the wife or widow recover dower by judgment, then 

the technical langungc is, who recovered her dower by the 

consideration of our justires of our court, held at , on 

^ . by our writ, which belonged to her of the free tenement 

iK'hicli was of the aforesaid N., formerly her husband. Re* 
gister, 233. 

4 13. 3. After the death of tenant by the turtesy, as 
it^ im!**"* abce, to the word er»/n/,— but by the intnisioii he made into 
the same after the death of C*, who held the same by the lair 

of England [in Massachusetts practice, as tenant by the cur- 
tesyl after fhr death of E., formerly his wife^ mother, &UU of 
the demandant, whose heir he is, &,c, 

§ 13. In the per, as abo\ r, to entry. — but by F., who demised 
them to the said D. (defu) and who intruded himself into the 
, same after the death of C., who held the same as tenant bj 
the turUty after the death of E*, ibniierly his wife, iuom as 
above* 

$ 14. In the per and eni, and m ihe pott, after the death ai 
tenant by the curtesy, same as in the above cases of dower, 
mUaiU nniicmdit. Register, S34. 
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The writ of entry was a poasessorj action to recover the Ch. 178. 
freehold, and the only action then waf of the land till the Jirt. 16. 
assise was had. 3 Bl. Com. 1 82. v«^-v^^^ 

§ 15. 3. After death of tenant for life, as above to mtry^ — RealAoSwii. 
but by the iiUru^ion he made uito the saiue, ailer the death |^ ««•*»■» 
of C, to whom Hj fother ^or other ancestor) of the demand* 
ant, whoae heir he tt» demised the same Ibr the life of the 
said C. 

§ 16. the per^ per and ruf, and post, after the death of this 
tennnt for life, the same as in s.^id cases of dower, rmitatis 
mutatidu . h egister^ 334 ; Rasteli's Entries, 371 &c i Boothia 
Real Actions, 171 &:c., many forms. 

§ 1 7. 4. Jlfttr an ttlaU tail 6y one in remaindtr ,* as above to 
tntry^ — but bv M. who intruded himself into the same, after 
the death of R. who held the same for bis life, of H., bv 
the assignment which T. who demised to the aforesaid K. 
fer the same term thereof, made to the said //. and tfu: heirs of 
his body issviv^, so that if the said II, should die without 
heirs of his body issuing, the same messuage should rrniain 
to the demandant j and which after the death of the aforesaid 
R. and H., ou^ht to remain to the said B. (the demandant,) 
for that the said H. died without heir of his body issning, as 
the demandant says. Register, 235. 

Art. 16. § K These were the English technical modes of The decithrt 
declaring in these cases of intnision, after the deaths of these 5Jj?,^» Vj* 
four descriptions of tenants, three for life in f^cf. enrl one in mu5t**i« 
tail ; and those modes of declaring, siaud the true point in twer. 
each case, to which the tenant or deft, was to answer and 
plead; and to form his true answer and plea (where he did 
not plead not guilty,) he had only to fina the true point in 
the plt^s. charge, as the mlmmn, which always means ille- 
^ intrusion, or entry, or other point in his charge, decisive 
in the action, dcridrn either way, for p]\. or d( fi.. and plead 
to that point generally, that the one ciiarged with making the 
intrusion, did not intrude. 

§ 2. It will be observed, that in all these cases of intnision The pit's, 
charged, and in all writs of entr^ in which the demandant 4^t'i!"iiiosti 
msJEca a charge in his declaration, that the deft, or tenant boidias Um 
mtrudcd or illegally enteied into the demanded premises, or Mtw. 
that some one under whom he holds or claims, did intrude or 
HlegaHy enter, two things are riffirmcd by the demandnnt : 1. 
That the premises demanded, arc his rii^ht nnd inheritance: 
2. That the tenant or one under whom lie holds, has at a As his db- 
time named, uitruded or unlawfully entered into them ; and »fl«'n» intra* 
In feet this is the substance of almost every declaration in a meiii,*fcc!^ 
leal action, to rccoiirer lands or any poperty in which the 
demandant can^ in its natufo, hn?e an mhetitance, and upon 
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Ch. 178. which intrusion or entry can he mnde in contomplatioh of 
Art* 16. law. The demandant asserts his right to the thing dem;ind- 
y^y.^^ ed, and alleges the tenant has illegally entered or inirudcti 
himself into it; both must in substance be true, and both 
must in sulMtance be proved bv proper evidence $ for until 
the ph. has proved a tide to tne lands or tenements he de> 
manos to be delivered to him, why complain the deft, withholds 
them" from him. or has illegally or wrongfully entered into 
them, as the pit. rlrar!y h;is no right to eomplam at all, till he 
shews he has right and title to recover, these being the material 
points. The demandant's liile, and the tenant's illegal iiold- 
mg of the lands &c. in question, the points alleged and af- 
firmed by the demandant ; the qnestbn next is, how is the 
tenant to answer and plead, in order, in the due coarse of 
pleadings, to come to a proper issue, Ibr the jury or judges to 
try and decide, especially the jury. It is obvious it will not 
be proper for the tenant so to plead, as to come to i«5sue on 
the demandant's right and inheritance; for he may have the 
light and iniieritance, yet the tenant may be entitled to the 
possession for a time, tnerefore a verdict finding the estate 
the right and inheritance of the demandant or not, decidea 
nothing as to the tenant^s right to hold it for a time. The ten- 
ant then will clearly so plead as, in the due course of j lr id* 
ing, to come to an issue on the other point charged m ihe 
declaration, that is, the illegal entry or intrusion rhru'i^cd 
to have been made by him, or one under wliouj he holds. If 
the charge on this point is of a disseizin, the tenant's plea is, 
nal diumin^ or did not disseize in manner and form as the 
demandant allms. And it is always a disseizin where the 
tenant enters illegallT upon the land, and ousts the deman- 
dant in fact, or one whose title he has ; and such entry and 
ouster, is the material point in most land actions. If the pit. 
means to try the deft, as a trespasser only, as in all actions 
for trespasses on lands, or in buildings, the pit. alleges not 
any disseizin or ouster in his declaration ; nor does he, if he 
means only to sue for a mere nusance to them ; but in all 
cases in the nature of nusances, and of trespasses vi et armk^ 
the pit. a;oes on the ground, he himself is tn possession, and 
so complains of a wrong to his possession. In which case 
the deft's. plea obviously is. not piilty of the wrong charged, 
except where he admits the fact charsred, the entry &.C., and 
intends to justify it, as lawfully done by him j or excuse it, 
as done by accident &c. Besides these grounds of charge, 
difttftsm, trespass, and nutance^ or obstructions, and disturbui- 
ces in the nature of nusance, there remains but one, and that 
is tnlnif ion, techoicaU j considered ; and this may be in two 
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cases. 1. Ouster by intrusum^ is where the tenant of the (;^n, 173^ 
freehold dies, and before he in remainder or reversion enters, 
some stranger enters or intrudes in fact into a vacant estate ; ^^v^^ 
lor ij any owner be seized, there can be no iiiLru^ion, but ^q^^^^ p 
llie illegal entry is either a trespass or a di88enin« except in 407— Co.' 
cases of chattels real, where the illegal entry is a trespass 277 —3 
or a dispossession* The only difference between this intru- ?i|£^"ter^* 
sion and abatement, is this, the abatement is always to the e r^ i.^.-Li 
prejudice of the heir or clrvisee; intrusion, to him in remain- Cruise, 
der or reversion* Inti uMon is always imir.cdiaieiy conse- roHs^""^"* 
quent upon the tenuuiation of the particular estate ; an avoided by 
abatement is always conseauent upon a descent or devise of cn<ty orcoa. 
an estate in fee simple* In tne Register, 233, 234, are several ^^'^ 
Jbrms of writs on intrusions in the ofr, per and cut, and in 
the pott ; and no writ of entry in the poti, or beyond these 
degrees of /)rr, and per and ruf, lay at common law. Abate- scroiWyfiSV. 
ment nnd intnision is on the very same prinriple ; each takes 
place after the death of the former freeholder, and before 
the subsequent one enters, by a tortious entry of a stranger 
between them. 

{ 3* 3* Intrusion is also where there cannot, by law, be a intmsion on 
disseizin* As where the Commonwealth owns the lands, and t^*' ^tat«'s 
one wrongfully enters upon them, and gets possession, claim- 

incr them r^dversely ; as the Commonwealth cannot be disseiz- 
ed, this entry cannot be treated as a dissoizin, but is treated 
as an intrusion on the State's land; and hence, thr attorney- 
general for the Commonwealth, in the scire facias on inlorraa- 
tion of intrusion, after stating the Commonwealth's title and 
seisin of the tand^ — ^ in its own demesne^ and have as yet con- 
tinued seized thereof^ taking the etpUiM of the same, to the 
yearly value of $ ; and ought now to be in the undis- 
turbed possession thereof; ncvrrlneless, J. L. of Sic. has since 
illegally and unjustly intruded himself ujton the premises, 
ana disturbed liiesaid Commonwealth in the [ ossession of the 
same, and yet continues to disturb the said Commonwealth in 
the possession thereof*" In this case J* L., and his co-pro- Antrkan 
prietors entered, clauning the absolute simple of the land, 
and totally denying the Commonwealth had any title at all Little s case, 
to them; yet this entry and claim was not considered as a CumberiaQd 
disseizin, but only as an illegal, unjust inti*usion on the lands, 
or an illegal dbturbancc of the Commonwealth in the pos- 
session thereof. The plea, in this case made by Parsons and 
Dnnc, for the deft, or tenant, was the general issue of twt 
guiltt/^ and deemed the true plea« 

§ 4* And in considering writs of entry and intrusion, it is ^> Mn^^S; ^^ 
to be obsen'ed, that " a writ of entry will lie only against ^^JJ'^^** 
the tenant of the freehold, and if he do not disclaim, or ^' ^' 
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Ch. 178t non-tenure, he admits himReif to be tenant of the firce- 

J^f^ 17, lioldf by the plen of mil f/i^.frrrfa/' 

^^^ly,^^ ^ 5. So in ihis information of intrusion the defts. pleaded 
Common- general issur of not guilty^ as well as a special plea m 

wealths. bar, that is, an award in the same cause* See Ch* 109, a* 
PajepMot ii. As not gailtxj is the general issue in this class of intru- 
ViA^^VL* sions, perhaps it is the proper and best general israe in the 
m. other clan, where a stranger intrudes on the iand^ on a poe^ 

VotgaiHyli session va<»int, between the true freeholders as above; bnt 
the grnrr^i as tho word ixUrusion is technical in both cases, or the 
SflSniiitemL ^^^S* against the deft., that he did intrude^ or rhnt ho did 
illegally intrude hiyiuelf, is technirni, of an ascertained mean- 
ing in law, it may be a ^ood issue that meets the charge, 
for the deft, to say, he did riot illegally intrude himself u^Kxn 
said lands la manner and form as the Commonwealth alleges. 
This meets the gist of the whole charge, as the plea of mU 
ditiMn meets the charge of ditt mn. But as the general 
issue of iiol guilty is a good plea in both cases, and gener- 
ally in use, it may be b^t to plead it* So in our actions of 
^ormrrfon, the general issue has been usually not piilfy : as was 
also in our writs of right till about 1803. at iras[, in many 
counties; but since the mise has been joined, as stated in 
Adam r. Frothingham, in Story's ricadinLis, p. 337, 338. 

As mailers of excuse in land aciions, as well as others, 
ttmy be given in evidence on the general issiie, as the prao» 
tice is almost universal so to do, it will not be here necessarf 
to consider how these matters may be specially pleaded; 
however, if a party chooses to plead them spedaUy, there is 
one general settled rule, that is, to plead thorn f^rcordinjr to 
the truth of the facts, and the true operation of the hw upon 
them. What these are, will almost universally depend on 
the particular circumstances of each case. How general and 
particular estates must be alleged ; see Jones v, Whitby, Ch. 
135, a« t* This is a general rme that applies as well to pleas 
as to declarations. 

Art. 1 7. Atl matters of jviHfioaHm must he pUadidm 
§ 1. Matters of justification as to nusances to, and trea* 
passes on, lands &,c., have been already considered, Ch. 69, 
Ch. 71, CI). 74. Ch. 172, and Ch. 1 73 t but very few are 
the matters in justification that must he pleaded in land ac- 
tions ; because in a writ of right there is a particular issue 
framed, the mise joined on which, as on not guilty, in the ac- 
tion, both parties may, and ought, to give title in evidence, 
and it is understood of every kind* And as before observed, 
there is in this highest real action no disseizin charged, as 
the parties do not proceed to try any disseizin, but the mere 
right of property, however, the disseixins may have been* 
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In all other actions as to lands Sic. a dissPiZTn, or an intru- Ch. 178. 
sion,or a dispossession, is ciiarged by the pk. as having been An, 17. 
done or committed upon bis bnds &c. by the deft.; and if s^^v^/- 
lie has in fact done or committed such disseisin, intrusion, or 
dispossession unlawfully, he can have no justification of this 
act ; and if by reason of title and right of entry, both of 
which may be given in evidence on the jrenernl i<?sne, by the 
deft., he has, in fact, not commiLted or done any disseizin, 
intrusion, or dispossession on the pit's, l inds, the deft, must 
be acquitted on the general issue, proving his title and right 
of entry, on this issue. 

$ 3. However, the deft*s. act of enter ir^g upon the lands 
dem tnded, claiming them as his, the nci complained of by 
the ph., has been in several cases jusiiiied by the deft, in a 
special plort of jtistification, as lawfully done by him; or ia 
some sucii pleas as follow. 

§ 3. As in this inquest of nffict^ or information of intrusion, Common- 
brought by the State aeairjst Prescott & al. to recover lands 9. 
granted by it, on conditions, and for breach thereof. The f^^"'/^"^ 
defis. pleaded double, (this allowed, on objection and argu- CumberM 
ment :) l. Condition performed: 2. An after act of the legis* <«»anty. 
lature waiving the breach of condition. I.^sue on the first, 
and dpmnrrer to the second, on oyer of the resolve and 
bringing the whole on the record. It seemed to be^the opin- 
ion of Tarsons and Dane, counsel fur tlic defts., that the [ter- 
formance of the conditions was an essential part of their 
title, and on whicb they justified holding the lands against the 
commonwealth ; nor that dispensing with, or waiving the 
conditions, could be given in evidence on the general issue of 
not guilty; and so was tbe opinion of the counsel on the 
government's part. 

§ 4. So in Kent v, Kent, before stated, a lornier judgment 
was specially pleaded in bnr, in forimdon^ and deemed 
necessary so to be pleaded, as a former judgment in bar 
usually IS. 

§ 5. So in the case above of the Pejepscut Proprietors, a 
^dgment on an award was specially pleaded in bar of the 
inquest of office, or information of intrusion, brought to re- 
cover lands : so in the action of h en r. Hooper & al. stated in 
a former chapter, brought to recover morlga[:cd lands, many 
special pleas in bar were pleaded in addition to nul disseizin^ 
mostly to shew conditions performed : so in the action to 
recover lands of Palmer & ux. v« Downer, above stated, 
the deft, pleaded in bar the alienage^ specially, of the plOa. 
father. 

VOL. YI. 10 
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Ch. 1 78. § 6. In this case, lo a wrii oi entry iur du^euin, tbe tenant 

Ari» Mm pleaded the pltV. deed, or bii ancestor'a, ooiiTejing tlie 

s^N/-^^ premiieB to a third peraon, after the disieisb conplaiDcid o( 

0 Mn^^ T\. in bar. Pit. replied, nothing passed by the deed, and issoe 

4.8, VVolcot ji,^^^^ f^^^j {^^ hj^^ 

KtdfjuL ^ 7. Ro in Evercnden &: al. r. Beaumont, stated Ch. 167, 

a. 0, to entry fnir dfysnzm, on the pits', father^s seizin, and 
abatement on his death, by a stranger, deft&« pleaded a re- 
lease from the pits, to theui Slc, 

$ 8« If in fomudmiif tim dninnU be pleaded, it is a special 
issue. 5 Mass. R. 438, Dudley v, Sumner ; Commonwealtli 
V. Bakerstown Proprietors, cited 1 1 Mass* R* 90% and 
in another chapter. 

^ n. Specia! pl^ ns lo turn the pWs. action^ at on an absolute 
tille^ into a moriaa^e. It has ever been a practice in many 

£ laces, for the mortgagor to give an absolute deed oi ihc 
inds mortgaged m fact, to tbe mortgagee, and at the 
same time to talce from him a bond, or covenant, to reoonveir 
the lands 1^., on tbe mortgager's paying tbe debt, which 
together make a mortgage, as stated Ch. Ill, 112. Often 
the moptfrngce in fact, not knowing how the mortgagor means 
to use his bond or covenant, yucs on his absolute deed abso- 
lutely to recover the lands, and will, of course, do it, unless 
the mortgagor can by special pleading turn that deed, abso* 
lute on the face of it, into a mortgage. To this purpose liie 
Bowers k al. mortgagor pleads specially, as SUnrj^s Pleadings, 346, 
^ttioMi. Such pleading is on Massachusetts act of November 4, 1 785* 
But I think the pleadings to the same end may be in a form 
somewhat different; that is, the deft, ifi the first iiist;incc 
may plead in bar of the pit's, action, because having m lact 
but a mortgage title, he declares as on, and for, an absolute 
title ; and when, too, this mortgage title is created by bis 
own bond or covenanti tbe deft, tnerefore has a good right 
to plead, and say, I gave a mortgage of my land, and not an 
absolute deed and title, as appears by our two deeds, both 
exmited at the same time. This manner of pleading is 
preferred, because calculated first to sedle the main question 
if a mortgage or not; a question to be sellUtl on the record 
before the deft, can be heard in equity. The pit. sues on 
an absolute title, as when he soes on the penalty only of a 
bond having a condition, byt this he does not notice. In this 
case the pleadings fin^t are formed in order to find if the 
penalty is forfeited, if not, there is no hearing in equity ; but 
there is if forfeited, and after found to be forfeitrr?, the (left, 
prays to be heard in equity ; or he may, as part of his pica, 
pr;iy to be so heard. 

§ iO. In several cases it i^ a question, if the plu shall have 
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.a conditional judgment as in mortgage &c., or judgment for Ch. 178* 
absolute possessum. If even the mortgagee suemereWto Ari» 18* 
get {HMMSBKNi, he may declare on his seixin and give his deed ^^v*Sw^ 
in evidence, and have judgment for absolute {Mwaeasion ; but 

if he sue to foreclose^ he must declare in mortgage, and have 
the conditional judgnu tit. Rnt if mortgagee in fact, nnd he 
declares on an absolute liilo aiul for an absolute judgment, 
the mortgagor or one rlauaing ujider him, may by his [ lea 
on record, aefca I the action, or oblige the morigagee lo luke 
the conditional judgment in morteage ; because the mortgag- 
or &c. bj such plea shews the pltJnas hut a conditional titJo 
after condition is broken. Dut there are cases in whkh the 
mortgagee, or one in fact having a conditional title, may de- 
clare and recover as on ?n absolute one; as l-^^t, where the 
mortgagee sues lo 2,ci possession before condition broken, 
and so at common law, then the ilirte years for foreclosure 
do not bcHm to run till after condition broken, and the mort- 
gagee makes known lie is in posseBsaon for coiiditioB brokeoi 
and to forecloec. 

S. Where the mortgngee or one with conditional title, sues 
to get possession from one holding the land, no party to the 
conditional title, neither mortgagor, or one claiming under 
him; hence, cannot plead this conditional title. 

3. VV here the mortgagee sues absolutely to get an absolute 
possession, and as to part of the land demanded, one deft, is 
no party to the conditional title, and another is; for there 
cannot be two judgments, one cociditional and the other not ) 
in this last case, the deft., party to the conditional title, must 
tender pnyment and file his bill in equity, in order to redeem, 
statmg the true title. 15 Mass. R. 486, Partridge & ux. v» 
Gordon ; Lewis r. Babb k. al. ; Bowers v. Putnam & al. 

§ 11. A third {jcrson cannot defend as landlord, in eject- 4Maul«k 
meat iuc*^ wh^re it appears the tenant in possession, came in 
as tenant to the pit's* lessor, and paid to him rent, though 
under an agreement expired, and where the tenant in pos- 
session does not appear to defend, and disclaimed after he 
paid the rent ; for as the tennut rould not dispute the title of 
the lessor, neither cnn any other as his landlord ; and even 
though such such oilicr person has entered into the landlord's 
rule. The acts of the parlies must prove who is landlord. 
The tenant should give «p his possession to the pit's, lessor, 
then the deft, if he has title may have his ejectment. The 
principle of this case applies to any kind of land action, in 
which the deft, appears to defend as landlord. 

Art. 1 8. Cm in vUth^-dum non conqtot tnenit*-— dtim fuU 
infra cetntetn. 

§ 1 • There is a small class of actions that may be barely 
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Ch. 178. mentioned, in which ihe pit. claims to recover the ^andff be-^ 
Arim 18. cause parted with when he or she was not of a capac: y to 
..^ivi^ convey them when the conveyance, or supposed conveyance^ 

WHS made. 

Begister,232. ^ '2. In cui in vita, ilie drmnndanl demnnds seizin and pos- 
8U— 2Com session of cortaiii lands, ice. dcsi ribed, which she claims as 
^'-^^^ iidieritancr, and into which die said D. (dcfl.) 
hath iioL entry but by C, formerly husband of ihe deman- 
dant, who demised the same to the said D., whom (mid C.) 
the demandant could not in his life time oppose. So she 
may declare in the ptr and cut, and in the poet, as tn article 
15, this chapter, muiatis mutandis. 
Beelster.SSB. J 3. iJum non rfyrupoft nieiittF, Here tho pit. demands land, 
^Con. D. which he claims a> his ris^ht i^r. v hich lands Slc, ihc 



Wood's Con. demandant while he was not of sauc utmd demised to the said 
«T.4a8. D. (dcfij 

Rficfif^r.Sfs, § 4. Uam fuH infra afatem. In this case^ the pU. demands 

D 554 lands as hi« right and inheritance, which lands &lc. the 
Wood** Coo. dem mdant, while he was within age, demised to the said 

487. and if any convoynnccs between the person to whom the von 

coryipn^, or minor, roi;vovrd, and the tenant of ihc hind at liie 
tune oi liie artioii brought, declarations may fr imcd in the 
j}ft\ per and cat, and post, as in the books of entries and arti* 
cle 1 5, above. 

§5* So in mtfff «iir dweizin, with title ; the pit. claims the 

lan»ls as his rieht and inheritance, and of wliicn the d<»ft. un- 
justly, and without judpjment, disseized C, father (or other 
nncr>ioi) of the demandant, whose heir be i8,^S&c. So iu iho 
the per, par and cm', and posl. dfovr. 

§ 6. Otfirp technical ancient forms might be added, in 
which the torlimn entry into the lands, made by tlu; deft, or 
hy some one under whom, or after whom, he claims, is thus 

{)articularly, and according to our present use of the English 
anguagc, peculiarly described; that is, — li itli no« enlrv but by 
F., to whom G. demised the same, w'.io intruded himself into 
the sr»nic iKrr. be^rinnin':: with ftio wrongdoer, and run- 
ning liack to the lirst. Tro! nl ly this peculiar arrangement of 
Words in English has arisen from translatintr the Latin forms 
and woi*ds according jo the order in which those words were 
written, and not as is usual in most translations of Latin ac* 
cording to the sense ; but be this as it may, it is not neres* 
sary or material to pursue these ancient forms further, be- 
cause bv affendi'v'4 to our modern forms, we shil! find we 
follow lhe=:f* nnrif nl otir*; hnt in substance, not in words; and 
especially not in any such peculiar arrangement of words or 
senteTices. 

§ 7. In these cases of inability in the plu or demandant, it 
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will he observed, that a conveyance in fornn is admitted, but Ch. 178, 
this inability is insislcvj on. licnce the dell's, pica must be .^57. 1 9 
foruicd to cooie 10 iasue on tins, il he cannot safely demur to 
the allegations of disabilU;^, perhaps the defu may safely de- 
mur to a declaration alleging the pit* con\ejed man futt non 
eo9npo9 meniit^ if the opinions of Coke &c. cited Ch. 35, a. 

are correct ; so Ch. 1 27 ; but these may he doubted, for 
rf^^fcons I!. ore stated. In Sweti r. Bo irdman, stated Ch. 93, 
a. 3. the t eirs pleaded the testator was not of sound mit^d ; the 
devi-.ee ansuered and pleaded that he was of sound and dis- 
niiitd, and on this |>oifil was the issue to the jury. So in 
the case of Mr^. Norris' will, Ch. 127, a. G and in the case 
of infamy alleged in a dum fiiii htfra aiatem^ the deft, may 
plead, the ph. was of age, and come to issue on this point* 
So in CM m vtlo, the deft's. plea will be formed according to 
the circumstances of the case* 

§ 8. Though we adopt the principles of these writs so far 
to enable those wives, minors, and persons non campos. or ihrlr 
heiis «5cc. to avoid such conveyances as are complained o\ \a 
these writs, yet wc neve r have adopted their peculiar forms; 
but usually, these diaablcd persons or their hell's, to avoid 
such conveyances, sue in common form, and demand the lands 
as their right; shew such titles as they had before such con- 
veyances made in fact good titles; and of course the defts*are 
driven to disclose their titles, or grounds of defence, and so 10 
plead these conveyances by husbands alone, of wives' lands, 
by min(ns and persons nm compos, or. as is usual, defts. are 
driven (o give such in evidence on the general issue in their 
defence ; and then the question is made upon their validit}'', 
and decided commonly in a trial on this issue, or a case stated 
or reserved ; for when the demandants declare generally on 
a seizin in fee, as in themselves or in some one from whose 
seizin in fee they derive their lesser estates, as in tail &c. the 
defts. must necessarily plead generally, or the general issue, 
for till the trial comes on. on the issue joined, they cannot 
know that their convry uirrs will be questioned; and by a 
settled rule all matters must be in evidence that cannot be 
timely pleaded. 

Abt* 1 9. Jldvancemmt pleaded in bar. and allowed* 

This was a writ of entry in which the demandamts counted 1 ^ 
on their seisin within twenty years, and on a disseisin by <X,V?M'jan 
the tenant; and claimed in fact their father's moiety in &tal. 
his father's estate in Hamilton. 'I his cause of the first im- ^i"**"'*** 
pression was argued at i^rcat length by the counsel ; and in 
dr riding which, as appears by the report, the judges were 
divided. 

To understaiid this cause correctly, the substance of the 
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Ch. 1 78. pleadiqgs Amt be stated : l«t plea was the general iieae, mera 
ArL 19. lortn; the Sd plea special: and the tenant pleaded that hia 

^^^y^^ father, Francis Quarles, August 1 7, 1 785, had children, name- 
ly, Francis, the tenant ; Elizabeth, wife of N. P. ; and Samuel 
Quarlcs, father of the demnndants; and the father hfiving as- 
signed and delivered to his son Samuel, "his full }>ornon of 
the estate of the said Francis, the father, by advaiicemciiL," 
he, the son, on that day, in consideratioo of such advance* 
nent, by his deed of that date, sealed** k/c* b court kjc* 
acknowledged that he was fully satisfied his full share and 
portion of bis fatber^s estate, and did therein fully acquit and 
> discharge all claim he or his heirs might have thereto ; plea 

stated the deaths of father and son ; and gave co/otir, saving 
the demandants, claimin;^ by a colour ol a deed of feolTment, 
made by the father, said Francis, to them, when uo risht 
passed by it, entered &Ci on whom the tenant eatered^ — mc 
faratut* 

Demandants prayed oyer of said deed, and had it; thi« was, 
"whereas, I have this day received of my honoured father, 
Frniiri'^ Qiinrlos, of that estate which he bought" of T. Patch 
iLc, ot which hr h Mh g^iven nu^ a certain part, in considera* 
tion of which 1 ain lnliy saiistud and contented, as my share 
of his estate; furthermore do fully acquit and discharge my 
father's estate forever hereafler,frDm having any demand ther^ 
on as an heir to anv part thereof; in witness** Aocost IT^ 
1785* Being read &c. the demandants said, prtcludi non; 
because, they said, the father, August 17, 1785, by his deed 
&:c. produced &r. for a valuable consideration ^c. (£333. 
6*. iid.) gave, granted, sold, and conveyed to said Samuel 
Quarles in fee, a certain tract ol land in the same deed de- 
scribed, beine the same deed received of the said Francis 
Quarles, the miher, by the said Samuel Queries, and the same 
land which was bought of Timothy Patch aforesaid, in tha 
plea aforesaid mentioned,^'— Aoc paralut* 

Rejoinder. The tenants pra^^ed mjer of this the father^s 
deed, and had it ; by which, in common form, for £233. Cyd. 8s. 
lawful money, he gave, {^ranted, sold, and conveyrd to said 
vSamuel in fee, this Patch farm in Wenh.uii, wiUi the usual 
covenant and warranty, dated August 1 7, 1 78^, all which be- 
ing read &c* the tenant said, that as to the replicatioo, the 
father on that day conveyed to said Samuel in fee, said ittrm 
described &c* not only in consideration of the sum of mo* 
ney therein expressed, but also a«, and for a fnll advancement 
to the said S;uHuel, as his part and portion of tiie estate of the 
said Francis, ihe father; and he, the said Samuel, then and 
there, by his said deed, did accept (said farm^ as such ad« 
vancement, and in fiiU satisfoctioa of his said snare and poiv 
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tion of the estate of the said Francis, the father*' — hocparatus. Ch. 1 78. 
To thh rejoinder the demandants demurred generally, and Art. 19. 
joinder} rejoiDiler adjudged good. v,<^^v"V^ 

Counael made three poinu: 1. At to the pleadings: 3. 
Has the tenant proved a legal advancenent t S. Did the son's 
deed bar him ? 

1. Thr demandants urged that the advancement wns not 
well pleaded &:c. ; the tenant urged that a full n<l\ rmr rinent 
was well pleaded, and relied on VVilles, 131 ; 2 liuir, ooi, ^**f 
Rix «• Royall ; demandants denied their demurrer, admit- ^^^7' 
led tkis Ptiicb farm to be aeeeptod as a full advancement, 
as they denied this matter was well pleaded ; tenant on this 
point relied also on Stra. 817; 1 Com. D. 348; 4 Com. D. Palmerr, 
73. 74 ; 3 D. & E. 474; 6 D. & E. 465, Burleigh v. Slibbs; 
and rjrgued that his plea was not traversed, answered, or 
avoided ; thai the conveyance of the farm w^s for the son's 

r»rlion as well as the £233. 65. 8rf. ; and relied on 4 Co. 176 ; y*» 
Co. Ta, Cromwell's case; 4 Co* 1, Vernon^ case, to prove 
that a further consideration may be proved when it stands 
with that named in the deed ; so the portion in addition to 
the £933. 6«. 8<f. 

9. The demandant contended the tenant hnd not proved 8Mod.7Sj— > 
a legal advancement ; as since the act of March 9, 1 7B4, there 379^2JqJJi 
can be admitted no evidence of advancement hut that men- 
tioned in it; the tenant contended that the act did not exclude 
Other evidence, and went largely into the construction of the 
act, and other laws on the subject. So was decided* 

3. Did Iftc son's deed bar himf The demandants contended 
it did not, as when he made it, he had no interest in the lands 
demanded, hence his deed could not operate as a grant, a fcofT- 
ment, or as a release. The tenant answered, that is like many 
other new cases ; it must stand on its own ground, and be gov- 
erned on general principles; — relied on 4 Burr. 2313, Justice 
Willes' opinion ; and the opioion of Lord Mans^Id, DougU 
f 77 ; the authority of several courts in construing contracts in 
law and in eqttitj, also statutes; Dougl. 33; 3 Com. D. 480 
to 481 ; there was no fjneshon ns to the parties' intentions; 
and if ever to he carried fairly into effect, thr y mtist he in 
these family affairs; the son clearly barred in equity, not on 
the ground of a releause, nor of estoppel^ for there are none 
in equity; bot on general principles, and because a person umpct:* 
never can have two things rightfully, when one has been given ew, 10 c«. 
him, and accepted by him, m lieu of the other* The tenant - .^^ 
did not rely on the deed as a release, aware that merely as tiUe'r. Morae. 
such, it could not operate, as the son, livini^ the father, had no —3 n. & K. 
interest in the estate; 3 D. & E. 370; Co. Lif. 353; hut as J^^i^Jji 
t» aQ heir s barring himself when he has only a hope of &uo- 1>, 
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Ch. 1 73. cession, an expectaocy, the law had been long changing to 
ArL 30« favour the intention ; and to bring the caee neftrer to tint of 
s^^^"^^ dower, living the husband. I'he heir's feoflment bars him, made 
living his ancestor, because he shall not claim again^i it. So 
his deed uith wirranty bars so made, formerly held on the 
ground of rit ruiiy of action ; but modern cases state, that 
occd.s withi) 1! wiirraiiiy equally bar as those wiili. The case« 
cued, Lu. Liu 363, 3G5 j 2 P. VV . 445, were cases in which 
the heir^ deed iras viewed as a mere release^ and no bar ; as 
a releaRe, as such in law can have no operation^ but on an 
existing interest, and its operation in law is to pass or extin- 
guish an existing; interest or right; hence when neither can 
c\\'^t. this kind of deed can have no effect ; and if no deed of 
an heir can ti|H rate hnt as a release, on some interest to bar 
him, when the estate descends to him, tiiea his feoffment* or 
deed with warranty would not bar liim ; but the authorities 
are otherwise* 

Akt. so. PUadingt m inqutsU of ojpu^ or «i/bniMi/uMi» cf 

intrusion* 

S I. In sMch suits lirought to cause the Stale to be rescized 
of land;^ granted by it, on roiulitions to be performed by the 
grantee, there is oOen occasion for special pleas in bar, on 
account of such conduions alleged by the deft, to be pei^ 
formed. 

§ S* As proceedings in these cases are grounded on cer* 
tain statutes, it may lie material to state the substaobe of 

them. 

Mass act § ^' '^^'^ provides, that if the commonwealth crnnt 
June 18, ' lands &:c. on condition mentioned in the 2;rant, and the Stale 
1791,— shall clRiiH lo be reve'«;ted, by reason of the breach of con- 
Ji!i4e*"'*' tiii^iuiist i"4ucst of oilite shall be taken in the Supreme 
Judicial Court, in the manner pointed out in the act, in the 
county where the land lies. The attomey-general, on the 
du'ections of the legislature, shall file an inlormation. stating 
the cause, and such breaches of conditions as the legislature 
shall order, and the court shall issue a scirr facias to those 
who are said lo hold tiie land, to be served tliirly days be- 
fore the court; and the act points out the further process 
and judgments If decided ifor the State, the judgment is, 
that the State be reseized, and execution issues for costs. 
§ 4. By this act it is left to the attorney-general to assign 
Mass. act, the breaches. By the act of 1791, if it" be only alleged, 
dune, i196. that (he defi. holds more land than he ou^ht to hold, and thi^ 
be fo'ind by \Trilrrt or confession, the court may apfHiinC 
proper persons to set oil as much as he ought to hold under 
the grautj at his expense, and on their return made, the court 
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may lirnr the parties and confirm, or not, as the cn^c may Ch. 178. 
be; Also, by this act of 1791, in all other cases where an Art, 20. 
inauest of office is necessary by law, to entitle the State to Vi^W^ 
bold lands &c., such inquest shall be taken by the Sapreme 
Judicial Court in the county where the ettate lies, on in* 
formation of the attomey-^neral, stating the title te. The 
proceedings to be as above ; except where there is no terten- 
anf, notice is to be published &c. If decided for the State, 
the judgment is, that it he seized, and execution issues for 
costs ; but otherwise, costs for the deft. ; and if judgment be, 
that the State be reseized or seized, the Stale immediately 
thereon shall be deemed and taken in the law, to be in fact» 
seized of such lands to all intents : Also by this act, if 
the State be entitled to lands for condition broken, there must 
be process against the party in possession, and in all other 
cnses, where an inquest of office is nrcossary by law, there 
shall be process aeainst such party; therefore, the question 
may often arise, when is such inquest necessary. And, 

§ 5. 1. It cannot be necessary where the State is in pos- 
session by its tenant, or otherwise. 

J 6. 3, It cannot be necessary where the land is vacant, 
nobody in possession ; for then the law deems the State 
in possession, because it has the title. But 

§ 7. 3. This or some process is necessary, for the State to 
gain possession of lands where it is entilletl (o them, in all 
cases when the possession is not in the State, or is not vacant, 
but full ; that is, where there is the possession of some^ per> 
ton not under, but adverse to, the State's title* This act 
directs the title of the State to be stated, in all cases, in the 
information filed by the attorney-general. 

It seems to be clearly settled, that the Stnte does not fully 
arf]Mire the lanck of one, evcn an alien, till inquest of office 
found. See Aliens &LC, 

§ 8. But in this case several distinctions are taken, and 
several points decided : 1. That when the king's tenant, seiz* ^eJ, aita^*^* 
ed of lands in fee, dies without heirs, the fee and freehold is CoramonaUy 
immediately after his death, and before office found thereof, of 9wll«n. 
cast upon the king; for in such case it ought to be in some 
person, and if any person enters into the land, nnd tnkes any 
of the profits, an information of intrusion for the king may be 
preferred against him, before office or seisure ; for the king 
immediately, by the death, is in actual possession, and has 
not only a freehold in the law as a common person in such 
case has;" and this difference was argued when the king's 
tenant dies in possession, without heir, so that in such case 
possps.fin est ractM, and in nobody, there the law will ad- 
judge the king in actual possession immediately ; but when 
VOL. vu 11 
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Ch. 1 78.. another » in imm and posses&ioa, at the time of the etcheaij 
Art, 90. 80 thai posstssiopUna e$t^ and not vacua, there the king ahall 

y^mym^ not be adjttdgea in possession, till this seizin and poh^e8sion 
be removed; as if the king''s tenant is disseized and dies 
viihont heirs; or if an alien born, or the king's vill:nn. or 
the nlienrr in rnnrlmafn h di'^^riz^'d, and all this is found 
oHice, in ihv-^v caM.^ ihe king siiali nol be in possession, u-uil 
tlie posses^ion and seizin of the tcrtenanl is removed/^ if liie 
king lease to A for life, and he dies, in this case the possesion 
shall be actually in the king, without any entry or seisure; 
and when no man is in possessbn^ it shall be adjudged to the * 
king according to bis title* 

§ 9. 2. The various ways arc stated hy wh'wh the king 
maybe ejititled to rstatcs: as by attainder ; i>y alienation 
in moriinainj purchase by alien born; by death without 
heirs &c. 

3. Shews where one may not traverse, or mast have his 
petition of right in nature of his real action, to be restored 
to his freehold or inheritance, as to the king ; but where the 
inquest of office, at common law, found for the king ; the title 
or other inlcrrsi in the same office, of the party, was also 
found, there he might have his mmistrans de droit; liccause 
his title appears by the same rcconi by which the king is 
entitled. The same if land be granted to the kine on condi- 
tion, to be Derformed of record, and the party has so per- 
formed, or the performance is found by office, he has this 

momtrans de droit, 
6Co6a ^ ^^^^ ^"^^^ inherifrince or 

Figt'i BMP, freehold is not vested in the king till oflke found, and that an 
alien, surviving joint-tenant, shall hold the lands till oilice 
found. The same principle has been adopted in this State. 
Comroofi- ^11. Pleadings, This was an inquest of office for ood> 
PrpJcott k ^'^1^ broken ui the case of Shepherd^ grant, made on 
mlCnmhn^ Condition, March 8, 1777. The information was in common 
1n< « Miunty, form, stating the grant and conditions, the grantee's seisin 
JJJJ^^'*'* under it ; profcrt of the resolve making the ^nt ; and al- 
leging »he grantee did not perform the conditions, but broke 
them, whereby the State had good riirhl to be revested of 
the lands ; that the dcfts. hold a part k,c» described as as- 
signs of Shepherd prays process against them, and that the 
State be reseized, and for costs. 

Besides the general ta^ue, the defis. pleaded a second plea 
in bar, as to part, in a Special form, as in the subjoined note :* 
also a third plea, as in said note* The object of each in> 

* And the said James, Oliver, and Georg;e, by lenve &.C., defend tic, and 
further 9ay, (hat as to part of (he tracts in (he information last descril}ed^ 
iMMuided kc-i bj any thisg by tite Moiotf-gtawnl in the inforiDAtioo al- 



Digitized by Google I 

.J 



TITLE AKD SEIZIN— IIOW PLEADED. 8S 

formation, is to cause the Commonwealth to be rescizcd of Ch. 178. 
the lands it hu^^ prpviously granted on condition, for condi* Jr/. 21. 
Uon broken, or ni other cases, to cause it to be seized. s^-v^^ 
Akt. 31. Tilte and seizin 4^c., how pltculed, 
§ K In pleading title or seizin in real actions, whether by 
demandant or tenant, pit. or deft., vonchor or vouchee, it is 
material to regard certain technical expression^:, well formed 
hy lime and experience, to express the point in the case, and 
veil sriifod to rr^rh kind of estate, and appl^ to aU parts of 
pleadings in linci actions. 

1st rule. — If one allege a title in himself in the freehold Co. Lit. 17.— 
or inheritance of lands, in possession, he ought to say, A« iI>.fcE.S^ 
tmfd* 



§ 3. Sd rule. — if he be seized in fee, be ought to say, tn kit Co. Lit. 4t^ 
iemune at of fee ,• if in tail, at of fee lot/; if for life, ieized ^* 

for the term of his life. 

§ 3. 3d rule. — If one have the seizin in fee, it is sufficient 

to allesre thrit jrpnrrnlly, because that gives him a good title 

against all men except the disseizee ** bnt now particular 

estates are not framed by the law. but by contr act, therefore 12 Mod. 191, 

you must shew what that contract is," and how u come to be 8aiy»J)tMy. 

Bade* 

$ 4. 4th rule. — ^If one allege seizm of things manurable, as Lit. sec. in- 
lands, tenements, or rents, kjc^ he ought to say, that As was ^ 
Ml zed m hu demetne at of fu, 

leged, the Commowealtb ought not to be rete'wed of the sftme, beoawe ihey 
my that the G«n«ral Court of the the late Stnte of MasMcbotetts Bey, ia 

aru! '>\ ;i rniain re«o!vp, pnssod on .Iiine 24, 177l», wherein the •taid General 
Court did, among other things, recitt the reaolve or grant, in the informtt- 
lioii neiitioned, enii that one of the conditions of the fsrant, was, that tlie 
Mill Menniiiicr "^i.^-pher.! j in , '-liontcJ furnl?ih ^nid State with an r< riinite 
nap of ail the iate province of Maine, to the acceptance of the General 
Co«irt ; and that be bad eieeiitad a phm of tho Mid Piwrlnca of Main*, 
to the arr ptance of the General (!ourt, and presented it for acceptancf to 
the said Cieneral Coart, and it was accepted ; and it was confirmed to him, bia 
beirs, and aseifnt forever, hf the followinf bonndi, via. : be fol Ailing tbe eon* 
tinn- in the <aiil JcrHnt ; u iiit fi =:Hid tmct last dr^rritir il. itirliuk's the part ftnt 
above uentinoed ; and Ibis Ibey ar^ ready to v erily, wber(>fore the said J., 
0.f end G. pmy Judfrmenf kc. Demurrer to (his plea, and beld bad, at tii» 
8tate rtut not waive the tireach of rnndifiun 

And as to tbe residue of the tract in tbe »aid information, last described, 
tbe said l.,0 , and O. say that by any thing 1>y the attorney •general, in thn 
infomiation ullf^ed, the Comronnweatth cnvshX not to be rf?el«<»d of the 
none, becAii»e (bey say, that the said Alcxitn<ier Sliepherd jun., did, on tbe 
wM last day of September, 1777, deliver to the said Gt^neral Court, to ila 
acceptance, an arrurate map of the •^r rii tion in said information mention* 
ed, aecordin<r to the condition aforesnld, and thereof the snid J., O., and O. 
ptit them^^elve^ on the country, and the said Commonwealth dotb the lilct. 
In Dowland r Slade 6;. it\ . 5 Rest, 272, it is $aid " tti" (ennnt, generally 
spealvin^, is to heL'in. and shew be has more mere rieht " than the demaoci- 
aut and c^eiuTnlly as to opening and ClMiOg^ Wt ttOatt IMaitO IWTefol* 

lowadtbo finclUb piMtiae. 
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Ch. 1 78. § 5. 5th rule. — But if seized of things not manurable, as of 
Art» SI. an advowson, revenioo, or remainder, after an estate (ot 
^^Y^^ ''^^ ought to saj, he was seiztd as of fee and righi* PL Com* 
1 8 1 ; 5 Com. D. 335 ; PI. Com. 1 9 1 ; 5 Com. D. 335, 394, 395. 

^ G. 6th rule. — But if one be seized of a reversion, after a 
term lor yrars, he may say, ht was seized as of fee and 
right; for he has not the occupniion : also, he may say, iit 
his danesnc as of fee ,• for he has the pOiii»ession of the free- 
hold, and mav have had an assize. 
S7 H. viri. 4. § 7. 7lh rule.— If the estate be to husband and wife for life, 
^C^. D. 3„^| ^ heirs, it ought to be alleged, that by virtue, 
whereof they tv< rt seized to them^ and the heirs of the wife 
in her ris^hi, and husf >and and wife in her right in fee. bee 
Polyblank v, JHsnvlcins. 
fiCom. D. ^ B. 8th rule. — li one alleged possession of a terra for years, 
or other chattel real, he ought to say, fit was possessed* 
' § 9. In a writ of right, the highest writ in the law, and 

3Bi. Com. whith lies only for a fee simple estate, the demandant de> 
Appen.2&3. mauds the estate ^as his right and inheritance and he 
E 272 ^^^^ allege his ancestor was seized of right, as well as that 
Hf. n'b 1 he " was seized in his demesne of fee but he states no 
t»S,iiote*^ — disseizin, but only that the dell, ni justly deforces him. On 
SmJ***^' ^^^^ J<^in^tl, the issue is, wheiher the de(t. has belter 
IM 906^ r\^}\t to hold the estate to him and his heirs, as tenant there- 
BocHb, 8ft, of, as be holds the same; or the demandant to have the 
1^ Em'I289 ^ he demands it. But it docs not appear to be decide 
— 8BI. Cmi! ^9 whether d nining the estate as his right and inheritance 
196, Appen. does not render the allegation, seized of his right, unneres- 
6^.— See art. gary. The verdict finds the demandant has more ri[;ht ?o 
have the estate to him and fiis heirs, as he demands it, than 
the deft, to hold it, as he now holds it. 2 Saund. 45 ; 4 Co. 
8 : Pit. must prove his seizin. 
S B1. Com. $ 10. This «rit of rifht lies principally in four cases. It 
c** L s»i"" concurrently with all real actions, in which an estate of 
^ »^ fee simple may be recovered ; and it also lies after them, 
lit sec 478 infant disseizor may recover iti n writ of right against 

^EMMtfiS9. bis alienee ; for as between such parties the disseisor has 

the greater right." 
8 Bl. Cob. Xne fourth case in which a writ of right lies, is where the 
D. 64^ ^""* demandant is barred from his possessory action, by length 

of time, or acts of limitations. 
8 Bl. Com. ^ n. In the pure writ of right, the demandant must state- 
bTs]^ ' seizin in himself, or some one under whom he claims, and 
8 Com. D. then derive, his title, from such person, and this seizin 
W4j646w— 1 must be within sixty years ; and this writ must he broiiE;ht 
against him who has a freehold in the land. — By our late 
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ttatiiie forty years. The actual seizin nmit be bj taking Ch. 173. 
the espUes or profits. 21. 

§ 12. One in possession of land neeil not shew any title v^^p-n.^-^.^^ 
or consideration for such poBsession, against a wrongdoer or l vnh. asM| 
mere stranger ; otherwise, against the owner of the soil* xaj.or — i 
Blakely v* Slater, Cro. Car. 575 ; LandV case. In a writ Bwr 4io, 
of right by four nieces and co-heirs of J. S., thcv must state Wnrri i^ r. 
and shew how heirs, as well as that the land tfescended to gJJj^^pT* 
them. Nor need the drfi. in ejectment shew title against t irvi_3 
ph. whose title is expire<l. 4 D. & E. 682 ; Bui. N. P. 110: Johns R 
or where the deft, proves a title out of (lie \v>rsor ; id.; for o Wbe«i|680. 
in such case the deft^s. {)08sesi>io{i is »udirieiii for his de- 
fence j bat then the title out of the plL must be a subsisting 
one ; and if an ancient lease for a thousand years, be the 
third person^s title, his possession under it within, twenty 
years must be proved. But. N. P. 110. Clearly in eject- 4Buit.M84^ 
ment^ the pit. must recover on his own title alone, not on tlie Haidamr. 
wenknesR of the deff's. ; " for possession irives him a right ^ "^'^''j^op*^ 

againjit every rnnn who cannot show a good li«le." 5 I). &, Pecge. See 

E. 107, 110, Martin, lessee of Tregonwell v, Strackcan. Ch. 228,a. 8, 
These cases are clear ; but the difficult question is, if the pit. p '\'[^^',' 
van recover if the deft, can show a su()erior tide in a third k e 358 ^ 
person, with whom he does not claim any privity; or rather D.»£.66<. 
jf the deft, can be permitted to show such title. The point is 
not settled fully. The second mortgagee sues the mort^gor, 
be is not allowed to show the title of the first mortgagee to 
bar the second, the deft, heincj bnrred l)y his own act to aver 
he had nolhinj; in the land at the time of the second mort- 
g-^ije. See Ch, 17B. a, 23, s. 22 ; lessee bad owned hi.s lessors 
title, so not allowed to show title in a liiif d person. 7 Johns. R. 
157, 160; 10 Do. 292. The same estoppel by acknowlcdg- » 
roent. Doe Clark, 14 East, 488. On the principle, one ioJoliiii.ft. 
holding the land under the lessee cannot deny the lessor's 
title. See Jackson v. Bush, Ch. 13li,a. 19. s. 12. A in 
possession of land, covenants with to pay him for it, B is 
e-topped to nllerre an oM":tnnding title to bar A's ejectment. 
14 Johns R. 224 ; see Knox v, Jenks, Ch. 104. a. 3. s. 28, 
One in po*;srssion of land A died seized of, carntot sei up 
hi6 heit^" uilc, to defeat his administraior''s sale of it. It is uouldt. 
clear the ph. in ejectment must show he has a good posses- Wewma*. 
aory title; as mortgagee, for instance; and if he assign and 
then sue the mortga^r, he may plead the assignment, and 
shew the mort^n i^ee (r^lt.) has sold to a third person. See the 
case at large, C h. 1 12, a. 5, s, 18 ; this case is direct to the 
point, but proves the (iile in the third person must be plead- 
ed, and is not in evidence ; but to plead title. In bar the ph., Wolcotw. 
ID a third per&ou, he must have a legal^ dsjI a. mere cquiidbie l^oight k ai. 
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Ch. 178. title; same principle, Ch. 178, a. 17, s. 6 ; and the pit. may 
Art, 2 1 . I'^P^y 1 that nothing passed by his deed to the third person, 

^^^--^^-^ Cb. 167, a. 9, Everenden v. Beaumont; and 5 Johns. R. 

FtMlps V. 489 ; see Ch. 99, a. 27. Same principle in Connecticut* 
These cases on the whole, prove inat if the pit. legally con* 
vey his estate to a tjiird person, and then sues in ejectment 
or entry sur disseizin &c. the deft, may plead the pit's, con- 
veyance to the third person, in bar of the pit's, action ; for 
the settled principle is, the pit. must show a subsisting title 
to enable him to iJi.^turb the deff's. possession. Gould 
Newman, was a writ of entry j tliou^h the deft's« pos!^ssion 
is prima fieu evidence of title, yet it is not title against the 
plt*^. prior possession. The elder. possession is the better 

Bateman t. title. Cro. El. 437, 481 ; and Ch. 133, a. 7, s. 11, Allen v. 
^ Rivington. Held, a mere prior occupancy of land, though 

Catteris V* recent, gives title to the occupier on which, as pit., he may 

Cooper. recover against all the worla, except one havmg an older 
and better title. 8 East, 353 ; sec Ch. 178, a. 23, s. 24; 
Ch. 104, a. 4, s. 6 ; Ch. 178, a. 23, s. 17 : Where held a 
mere intruder on land, is not allowed to deleud on title in a 
third person. Ch. 137, a. 17, s. 11. 

Fonn9,Regb- 
ter, 238 to 

2X9.— 3 Co. tenant in tail can have, and lies for him where the estate is 
63.-4 Com. discontinued and the remainder or reversion thereon is dis- 
Co^W^S placed by the failure of the particular estate. Is in descend- 
—8 Bl< Coa. cr, remainder, and nverter* if tenant in tail alien, or is dis- 
19ft, seized, his heir has formedonn in descender against the actual 

tenant oi the freciiold, and the heir must state the fonn of the 
gift in tail : so it lies for him in remainder or rever^ioD, af- 
ter a prior estate for life or in tail is at an end, against one 
who intrudes on the land. The reversioner or remainder- 
man in fee or in tail states the whole form of the gift, and the 
SCoiD D ^v^"^ ^^3^ ^cts in his action, in all which cases many technical 
9W. * * expressions are used. General issue is, ne donas pn^. T>ut. R5t. 
Formtdon § ^'^ all these actions in formedon^ or secundum formam 
Cb 121^, a. 3, f/wf, (he party claimins^ the estate in dc^rendtr^ as the heir 
*^ f " '^''^^ ^^^^ ' remainder, as the remainderman does, after 
189^6 prior estate in tail, is at an end ; or in reversion, as the 

' ' ' reversioner or donor of the prior fotate, or his heir does, 
claims a limited estate, bat growing out of the general fee 
simple ; whoever, thereforei thus claims as pit. ordeft., must 
begm with the fee simple, state it, in whom it was, and that 
such a one was seized in his demesne as of fee; for only out 
of such a seizin, can an estatr- tnil be carved, or only from 
such can it be derived i and \^ hcii derived from this abso- 
lute fee, it is very material always to recollect, that it is 



J) 13. Per fmnam dont, or writ of formedm, is bj 13 
• 1. c. 1, is in the nature of a writ of right, the highest 



Digitized by Google 



TITLE AND SEIZIN— HOW PLEADED. 87 



never done by act or operation of law ; but in every instance Ch. 178. 
by the arts or coniracts of the parties. If by devise, it is Art, 21. 
by liic act ol the devisor and acceptance of the devisee in s^^v*^^ 
tail ; if by deeds, then by the contracts of the parties, direcu 
Iv entered into. It follows in order to sheir the derivation of 
this special limited estate in tail, and it musterer be done in 
pleading an estate in descender, remainder, or reversion, in 
fortntdon. !t is necessary to state such devise or deed in 
order to shew how the particular estate is created, the crea- 
tion of which only gives rise to this estate in descender &c., 
but by reason of this, the possession of the land cannot be 
ctaimed or defended in remainder or reversion, while the 
particular estate exists, as while that exists the rightful pos- 
sesAion is in the owner of it, whether for life or in tail ; 
hence, he who claims or defends po<;sossion of the land by 
rrnson of his estate in remainder oi reversion, must plead or 
shew the particular estate is terminated, at an end, or no 
longer exists, or strictly that the owners of it are extinct ; 
as if the tenant for life is dead, or that the tenant in tail is 
deceased without issue ; and finally, he who clahns or d^ 
fends as owner of this estate in descender^ remainder, or re- 
version, must plead or shew how he is such, in order to shew 
he is entitled to recover it, or hold and retain it» as the case 
may be. 

The principles, therefore, of pie ulings in these numerous 
cases of these particular estates, as also of these estates in 
descender^ remainder, or reversion, are few and simple. 

$ 15* The declaration in this case was in substance /orme- Kentv.KMr, 
don in dettmder^ though in form a writ of entry sur disseizin p "^^ »». R. 
ffi the ptTm In this declaration, the essential principles above ^* 
mentioned, nro ^^tntrrl, as far as necessary in an action 
brought by the heir m tail. The seizin in fee. the creation of 
the estate in fail, and the demandant's right a> hvir in tail to 
whom the estate in tail descended j but as he iiad not been 
seized of the estate within twenty years before the action 
brought, it became necessary for mm to state an entry on 
the lands (in 1775^ within thirty years before he commenced 
his action, and as his entry was more than twenty years be- 
fore ho siird, he was barred \n formcdnn ; hence, he found it 3 Bac. Abr. 
necessary to bring entry sur disseizin in llu per^ sU\h:v^ the ^-"^ 
tenant hnd not entry, but by Joseph Kent, who dLuu^cd lo BonVn.— ** 
bim, and thereof unjustly disseized the demandant ; and one Salk. 339. — 
plea was, be did not disseize; another, a former judgment S8aik.482w 
upon fonmdm in the dwcoid^, in bar to this new action. 
In this case, too, may be seen the manner of pleading a 
former judgment in bar, and the possession and seizin under 
it, by the party in whose favour it was rendered, and on his 
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Ch. 1 78. death the descent of the estate to the deft. ; and special de- 
Jri. 21. murrer to such plea, pointing out seven defects &,c. in the 
record of the former judgment pleaded in bar; and the 
great allowance the court made for inaccuracies in our more 
ancient pleadings. See cases of farmedon^ American Prec. 
308, 311. In Kent v. Kent will also be seen, most of the 
essential principles of ihc plea of a former judgment m one 
real action, in bar of another. See also, Dingley v. Ding- 
Icy, Ch. 114,3. 30; Dudley's case, Ch. 129, a. 3 j and 
Dovv's case, Ch. 108, a. 6. 

§ f 6. RtdUseiz 'in^ writ of^ and post dis8eizi$tm It has been 
made a question, if these writs can be sued out in this state; 
but on ol'serving they were not writs at coomion law, but 
writs grounded on certain English statutes, it will be found, 
on attending to the provisions of those statutes, that these 
writs cannot be in use here. 
S0U.III.C.3. By this statute it was provided, that if one deceased, re- 
cover s( izin, and be again disseizt d l y thr same disseiz- 
ee. P. Laws, or, he bhall h^ve the writ of redisseizin, and if he recover 
^ therein, the redisseizor shall be imprisoned. An early Col* 

ony law provided a summary process. * 
62 H.!iic.8.- ^ 17. And this statute provides be shall pay a fine* 
U Kd i.cM. ^jjj jj^jg provides he shall pay double damages to the 
3 Bi. Com. party injured ; for after judgment obtained, the redisseizin ii 
• a contempt of the conrt. 

§ 18. So far there has been nothing inconsistent with our 
principles of law or practice, in adopting these statutes, aiid 
in considering a redisseizin a contempt of court. 
Begliterj^ j 1 9. But to carry these statutes into effect, the English 
have adopted forms and proceedings which our statutes do 
not admit of; as in the Register, there is provided a writ of 
redisseizin, directed to the sheriff, stating the pit. recovered 
seizin of the land against the deft., and that the deft, has 
again di-^'^oized him thereof, commnndinir the shet ilT to take 
with him ihc posse coniitaiys^ and to go in person to the land, 
and iatjuire by his jury, if the deft, had made redisseizin ; 
and if he had, 10 imprison him, and give the pit. seizin and 
double damages by the oath of said twelve men. 

$ 20. So in the Register of Writs there is a writ of redis* 
seizin of common of pasture ; and for again making stagnant 
waters, after judgment of abatement, as a nusance between 
the parties ; and for again diverting the pit's, water-course, 
after he had recovered ngnin^^f the deft. ; and a like inc|uiry 
by inrv. nnd a like punishment : so of ways agnin obsinirfrd 
or ^tra^i^hu•ned : so o( estovers This rctli-^t i/.m .^cciiis 

sometimes in the English books to be called y/<yj/ disseizhu 
Jt will be observed that the sheriff's jury is essential in Eng- 
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Ittid, m carrying t^e statutes into execution in tliese cases of Ch. 178» 
rtduHizm and po$i diuMn $ and that no provision is made Art* 93« 
in Massachusetts for the sheriff, or any officer, to impannel ^^#»y%^ 
a jurv in such cases ; hence this process of redisMtmn or 

post (lissetzin cannot be adopted in this slate. Nor are any 

traces of practice on these ancient st;i(uies recoUecied here* 

Art. 22. Pleas of jumur ]u<!i:t/ii'iil in har» 

§ 1. See the last anicie, ai&o Ciu 146, a. 3. ; Ch. 148, a. I ; 

Ch. 166, a. 5; Ch* 165; cases of former jitdgments pleaded 

in bar, mostly in personal actions. As personal actions are 

all on a level, a juc^ment in one, for one and the same cas^ 

ts usually a bar in another ; but it is not SO in land actions, 

except in those of the same degrf^e. 

§ 2. The principle is this, that no one shall be twice vexed Ferrer's case, 
'c • ' I ' 1 • • II 6 Co. 7. — 4 

u It appears to the court that it is lor one and the same cause. BaeJWbr.lX^^ 

Hence a bar in a real action of the same nature, or in a per- lis. 

aonal action bv judgment, confession, verdict, or demurrer, is 

perpetual, iind may be pleaded in bar of an action of the 

same degree, brought for the same cause ; but in real actions, 

an action of a hiijher nature may be brought ; but fn several 
cases one barred in one real action may bring another ot a 
different degree; tin refore, if one be barred in formtdon in 6 Co. 33. 
descender, he may bring fortmdon in reniaituUr or reversion ; 
not so much because these actions (all formtdiBm) are of de- 
grees different, but because quite another title is tried in far- 
medon^ in remainder, or reversion, very difierent from that tried 
in fornudon in descender. In fact it is more the point tried, 
than the diflrrrnt nature of the action. Hence -i recovery jj^*' ^ 
or bar for rent in nse or covenant, is a good bar in debt ; 
for whether the action be case, covenant, or debt, the point 
intd in all is the same. But thi» former judgment, to be a bar 
in a future action, must be on the merits and rights, and not 
merely where the action is misconceived, as where one sues ^ Bae. m 
as acfministrator, when he ought to sue as executor. So 
where the former judgment is given on the manner, and not 
upon the mnfter of ihr* plea. 

§ 3. So if n matter be sued, but not tried, real or personal, J(,y'^^8ld- 
it is open, as where the pit. sued a note, and alfK> an account, donr. Tatoo, 
and proved only the note, and recovered it ; held he might af- —2 Johns, 
terwards sue the account as a matter not tried, and as a mat* , a^J'^'p'" 
ter the pit* offered no evidence to prove on the former triaL 60.^7 John^ 
In this case. Lord Kenyon said, the *^plt. who brings a second R. ao.— 'o 
action for the same demand, ought not to leave it to nice in- R'*.*JSr'-, 

t t 1 ^ r • \ L. HOD. 94.— II 

vestigation to see whether the two causes oi action be the JoHds R f-'^o, 
same ; he ought to shew, beyond all controversy, that the 186.— 16 J>o. 
second is a different cause of action from the first, in which 
he failed.'' So a recovery in formtdon in dactndcr^ is no bar 
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Oh. 17S. in mert'd*ancutor ; the plu in the two actions may iliew Tery 
Jirt* 33. diiferont titles;. 14 Johns. R. 96 ; 16 Do. 136. 
K-.^^^y-"^^ § 4. If A and B coininil a trespass or convert goods, and 
Cro.Jam. 73. the pli. recover jiidgmc^nl against one. it is a bar in the action 
against tlie other, for by llie judgment ihe uncertain damages 
•D.bE,618. are reduced to a thing adjudged. If the former suit fail for 

defect of form, judgiuent therein agaiiibi the pit. is no bar. 
If A recover § 6# In ikis plea of a forraer judgment in bar, the deft, pleads 
lirlinl't ^b'"a because &c. then states the record in the former 

Sfhemd to tction at large, or at least the material parts, if Tery long, as 
jrecover the by the record and process in the same court, at , remain- 
ff* Yek?«7. appears — hoe paraim &c«; if for lands, he avers the lands 
«^IiiB.SSB6. ^^^^ ^^'o J^etions are the same, and not divers, that the said 
, P. i{) the said record of recovery, aforesaid, above nnrard pit., 

and the said P.. now ph., arc one and the same jierson, and 
ijoi ollicr ur (livei's ; same as to deft. — hoc ^arahis\ prnys jjjdg- 
ment if the pit. for one and the bame cause, ought lo have his 
aetbn against the deft. 

$6. JudfmmtinafinfnfraciUmBmd^ 
bim, and ina^ be pleaded in a second action, brought by hioiy 
on the principle tne former judgment changes the nature of 
his demand, as above, where it reduces uncertain damages to 
Pow.on res affjufiicata. So when the former judgment determines the 
8ti» 7^"" snrnr sum. In this case, the f)!t's right and 

demand, once luunded on a contract, are no longer so ; but 
1 E5p. 150.— now are fountled on the judgment ; nearly on the same prin- 
» ' ciple, if one owes me one hundred dollars on simple contract, 

and I take a bond of him for the same sum and debt, the 
simple contract is n>erged or extinct, because the bond is % 
contract of a higher oegree, as the judgment is superior to 
any contract ; and the one is n erged in the other, and gone, 
because of the difference in degree; therefore, one contract 
is not merged or afferted hy another of the same degree for 
the same thincr; therefore a note s:iven for goods sold, does 
not extniguish the simple contran of sale, unless negoriated ; 
but that may be sued notwithsiandin^ the note, if not agreed, 
it should extinguish such contract ; the same principle holds 
as to bonds, one does not affect another, nor does an account 
stated, bar the action on the account current* 
H^io^' ^ clearly proves, that the second action being 

,1^0*°° ' of a higher degree, makes no difference, if it be for the same 
cause ; this was an appeal of mayhem against Lee, and de» 
r^nr^d that the def(., January 8, 28 EK, feloniously maimed 
him m his left hand &ic ; the deft, pleaded in bar, that before 
the appeal, the pit. broii[^ht trrspass of assault, battery, and 
woundinc;. and recovered sn niur h on a plea of not gnihy : 
and a\ erred the battery and wouudmg in the aclioa of ires- 
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|Mft and said ma^hm^ whereof the appeal it now hroaght, Cr. 1 76» 
^ was all oney and not Bereral.^ Held a good bar^ though ad- ArL 33» 
nitted the appeal was of a higher nature than the action of 

trespass, and the court said, in all c^ses where the ph. for a 
wrong or injury is only to rrrovcr damages, he shall not be 
twice satisfied for one and ihe same thin^, nam debet bit 
ptniri pro uno delicto l»Mt in this a})peal, and in the trespass, 
the pit. only recovt't s daia.i<^t.s, and it appears by ilie delVs. 
bar, the pii. has admitted by his demurrer, the pit. recovered 
in trespaaa daauigeB for tlie iiia(yftMi,.**for the woundine in- 
cluded the nua^um and more,'' and the deft, has averred the 
wounding in the trespass and the mayhem in the appeal were 
ail one. 4Ecl.3,45.~ 

6 8. A recovery or bar, in assize, is a good bar in another B. 6. 
assize ; but not in mort'd^ancestor-^nor is a recovery in mort- 
^ancestor a har in a writ of ri^ht. fort oiir^ 

\ 9. So a lornier jmlgmcnt in an assize rnny be pleaded in 
bar in a writ ot entry, in the nature of an assize ; for both 
are of his own possession, and of the same nature, between 
the same parties. So ui sy(e, is a bar in Untylt or cofiiMtge ; 
Ibr these are anestlre/, and of the same nature : a fortiori will 
be a bar in an action of an inferior nature. So if one be 
barred in an action of his own possession, as in assize of rwvel 
disseizin^ he may have a«i?ize of morf-fT ancestor^ or entry tur l Com D. 
Si'^ifiTni to his ancestor. 8o if l) irrcd in a dtim fnit infra Htv— i Co.7. 
atatem^ he may have a writ ot entry mr disseizin. So if ^ 
barred in an ru lioti on the seizin of his ancestor, he tnay have r«r. 
a writ ui ntdiL bo if tenant in tail be barred in formedon by 
verdict or cfemurper, the issue shall have a mrn firmedan ; for 
he daims not oolj as heir, but also per firmam domf though 
the actmos be of the same nature ; for as the tenant in tail 
has but a qualified right, if there be jodj^ment against him, 
cannot be pleaded in bar to another action, even of the same 
dec^rcr, hronsjht by his heir or his successor; for the heir or 
successor does not rlaim snlrly under the title or rijjht of this 
tenant in tail ; and on the same principle, if he be liurrcd in 
a writ of error by his own release, the issue shall have a new 
writ of error. 

§ 10. So if a demandant in a real action be barred by Tb. d. t. li. 

indgment, he may have another action for a cMakral right, as coi^'i^' 
if a wife be barred in assise, she may have a writ of dower, ui^ 
and the fonner judgment cannot be pleaded in bar to her 
action for dower. 

§ 11. So in actions real, if (he drnian<^Dnt or pit. has judg- 7 Co. 9.-4 
ment against him on verdict or demurrer, on a plea to the 
writ only, and not to the action of the writ, this cannot be 
pleaded in bar to another actioa of the same kind brought 
by him. 
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Cb» 1 78* § 1 3> So if one mistake his actioD, Qpd judgment a^inat him^ 
Art* 93* this cannol be pleaded in bap to a sflcotid action ot the same 
^.^^v^^ kind ; as if one bring firmedon in remaindtr^ when it should 
6 Co. 7, Fer- be formednn in reverter^ and iudgmrrt n2;ainst him ; yrt he mwy 
sTilod*^^ have formcfhn in rerrrter ; lor by ihc mistake, his lirst aclioii 
could not try his true title. So if the pit. be barred in his 
fiFot action by default of rcmie, for he loses on a defect ia 
form, and not on the merits or real trial of his title. 
1 Leo.M^ $ 13* So, though it be aTerred in the plea in bar of a fioiw 
1 Coin.D, mer judgment, that the land in the second action is the same 
as in the first, yet if by the records, they appear to be diflfep- 
ent, as if the land sued for in the 6rsi be laid to be near Tun* 
bridge, and in the second in Tunbridge, a judgment in the 
first is no bar, though averred the same land was put in viewr, 
if the plea was not to the land put in view, but generally nui 
tort &c. for the plea mie^ht not be lo the land put in view. 

§ 14. These are ^ood g«-fRi al rules, and evidently in aii the 
cases of pleas of former judj^ments in bar of another action, we 
are brought to this material question, to wit: Does the 6e- 
mandant or pit. come to try in his second action, the same 
points and title he tried in the first! Now this questim is not 
to be decided by mere names, as trespass, appeal, trover, a«- 
fftimpsiV, assize, fortntilrn. cnfri/ <vr disseizin^ ayh or besaylt, 
torit of right, but tioi i a t oinparison of the records in the 
two actions, and r^scertainiiig il the dcmaiidanL or pit. goes in 
both on ilic saoie facts, points, seizins, or rij^hls, or titles; il" he 
do, lilt rule nemo debet bis &.c. applies^ if he do not, he is 
not barred, and this rale does not apply. 

f 16* And m our real or land actons, there is peculiar need 
of caution in regard to these pleas ; because we have, and 
especially formerljr, so confounded all kinds of real actions ; 
for in Starkie, as above stated, Beckford and wife brought an 
action in the name of ejrrfment agaiiist the tenant of the free- 
hold ; but m fact it was a writ of right in substance, and they 
tried in il all their points and title as fully to every intent, as 
if their action had been, in name and technically in form, a 
writ of right ; now had they been barred in the action they 
brought by a judgment against them, and had brought another 
action in name and technically in form, a writ of right, there 
can be no doubt but that they would have been bmed, and 
the judgment against them in their ejectment, as thev called 
it, according to the then practice, would have been pleadable 
in bar of their second action, called and formaUj framed as a 
writ of right. 

Willes, i99, § IG. In pleading the judgment of a writ of a court of inferior 
•^UUH^ jurisdiction, ii is necessary to state those facts that give it juris- 
dictioo, and having done this the pax ly may allege generally. 
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that the court gave such a judgmeDl, or did such an act, as Ch. 178. 
discbaige the deft. ke. S Ma/k tU 363, Peeblis v. Kittle. JirU 9S. 

$ 17. A owed B $1765 for goods sold te« and to other s.^^v*^.^ 
creditors; January 1, 1793, A gave a bond to C and D for SJohns.cas*, 
|22,50O on account of all his debts, including B's debt ; on 75*a^„2i 
this boiid a judgment was entered. April, 1793 ; July 18, 1 7!}?>, r. hatkins.— 
A gave B a single bill for the piab; August 1, 179.>, B i^jjlj^"*' 
affirmed the trust sn C and D as to the judi;iiirnt, arid Anirust ^ 
3, directed a ca. sa, to be issued agaiuiii B ou tins judgnicnt, 
on which A was arrested and discharged with B*s consent ; 
B sued on the single bill, and held he was barred ; for as B 
had no cethti que iftut of the judgment, he had affirmed and 
elected to proceed on it* Hence his bill was discharged. 

§ IR. In an nrtion before a justice, the deft, pleaded a for- 2 Johns. R. 
mer judgment for the same cause of action before a iusiicc. J8>, *e!ter», 
In the first suit the jury found a verdict of no cause of anion , loi, Young». 
held, as ihis was substantially for liie d( lu though informal, Ovcracktr, 
and though the justice rendered no iudgment on it, it barred 
the secoml action ; the iostice should have given judgment on 
the verdict, as he coula not arrest the judgment nor grant a 
new trial. So a verdict is evidence against the deft, in eject- 
ment, thone;h no iudc^mcnt be entered thereon, if he nrqniescc 
in it by paying the costs and giving possession. 6 Binney, 
420, Shaefi'er v. Krutger. 

§ 19. Parties in this action bound by a survey &c. in a for- n Mass. R. 
mer action, made by order of court, though the pit. in this i^'l'ewxo'fc 
action was not a Darty in that, but holds under the proprietom cu*. 
of Bafcerstown,aelk8. in that action (inquest of ofiice) by the 
Commonwealth. The question was, if the lands Gerrisn de- 
manded were within Bakcrstown or the G;rRnt to Sheppnrd. 
In said inquest of office a ccrtam line was fixe(J ns the north- 
westerly line of Bakerstown, contained in said survey, made 
by order oi court in that suit. Held, " that this location was 
conclusive not only as a decision between the Commonwealth 
and the Bakerstown proprietors, but also conclusive against 
all persons claiming under the Commonwealth by any subse^ 
quent grant'^ &c. Hence, after grantees are **• concluded by 
boundaries 6nally assigned by judgment of law to any prior 
location as privies, even when not parties, to a judsrment be- 
tween the Commonwealth and the proprietors of an^ former 
grant or location." Judgment for the defts. 

20. Entry sur disseizin ; — lands in Minott, a part of said Ba- }}J^*^^ 
kerstown. In 1794, in an mquest of oflBce by the Common- ^ ai.^". ' 
wealth V. Proprietors of Bakerstown, the judgment fixed their JlMk«ttk 
limits with a proviso in favor of settlers. H eld the pits., claim- 
ing under said proprietors, were bound by said judgment, and 
that the deft, was a settler within said provtBO. 
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Ch. 178. Abt. 9%.8ewnUodteream ofpkatmhar^t^mrtalorland 
Aft* 93* actionM ; fir muUn af^ or dtfwummUt Oi UAe Jhthioid or in* 
^^"v--^-^ heritance* 

CoL!t.33l.-. 5 1. Deforcement is a word of extensive meaning^, and ac- 
cording 10 Coke, is any wrongful withholding of, and trom, 
the right owner; and according to BInrkstone, is uhcn the 
entry of the present possessor was lawful, but his detainer is 
now unlawful ; tliou^h the original wrong is abatciiiciu, m- 
tniskm, disseizin, or discontinuance, or any othi^ species of 
wrong to the freehold, where I )y he who has right is kept out 
of possession ; but as distineuished from abatement &c. it is 
onlj a detainer of the freeholfl from him who hath right of 
property, but never had possession under that right, and ex» 
eludes abatement, intmsion, disseizin, and discontinuance. 
It is deforcement to deny dower to one entitled to if : so if 
tenant for years ov for the life of anoihcr, after the end oi 
the term, keep po.'^^iaMon : so a third person rel'uses to let 
the lessor enter, it is a deforcement : so if a minor, or one in- 
sane, alien his land, the alienee's detainuig it, is a deforce 
menl : so two cojpaiceners, and one enters before the other, 
and will not suffer her to enter, this is a deforcement t so A 
seized of land, covenant to convey it to B, and neglects or 
refuses to do it, and remains in possession, this is a <ie/brca» 
ment : so to keep a man out of a freehold office, is a (f^- force" 
ment. In fart (hforcement is a good word in cone hiding most 
declarniions in real actions, brought to recover the demand- 
ant's freehold or inheritance ; and is the proper word in all 
such declarations, where he does not ^o on the ground of 
abatement, tntrusioii, disseizin, or discontmoance $ and even, 
when either of these originally existed, but the tenant wroo^ 
fully detams the land, to say he deforces the demandant is 
true, and would, perhaps, be good after verdict, or on a gen- 
eral demurrer, as presenting matter only for an informal »- 
sue ; 1n)t would be bad alone on special demurrer, where the 
disseizin or illegal entry ohl^Ik lo be put in issue, not 
technically averring the iitpecitic wrong whereon issue ought' 
to be ; but I say (tlonr ; for if deforcement be alleged, also the 
disseizin Hcc, then the declaration presents the true ground 
whereon to go to issue. 

§ 3* Cases applicable to this head decided and stated in 
the preceding chapters. Martin v. Woods, Ch* 191, a. 4 
Kent V. Kent, Ch. 178, a. 31 ; Wolcot al. v. Knight, Ch. 
178, a* 17 ; Evercndcn & al. r. Beaumont &; al. Ch. 167, a. 
9; Commonwealth v. Pejepscot Proprietors, Ch. 178, a. 16 j 
Killeran v. Brown, Ch. 1, k 7 ; DuHIry r. Sumner, Ch. 119, 
a. 4, s. 5; Ch. 129, a. 3 9 Dow v. Warren, Ch. 108, a. 5^ 
s. 19. 
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$S« A GomiiKm reoorerj is a record, and so must be Ca. 178* 

pleaded entire, and must be shewn to be a good recover j| JirU 33« 
and the party pleading it, pit. or deft., must plead it was ex* v^V^> 

eriited ; for till exerulion of it, the tenant in tail is seized as 5 com. D,pl, 
he was before ; and if a special verdict find a common rc- 3, \.8. — Lut. 
covcry. but does not find a writ of seizin or execution, no ^^'^^'^^ 
advantage can be taken of the recovery j but execution may ib6, LewM». 
be sued out, though the tenant in tail dies before recovery Witham.— 
OKocuted. fco^wil 

Christian name of the vouchee amended by the deed to w, B]. issa. 
lead the uses and fine^ and if he sue before the summon to —1 wtti. 85^ 
warrant is returned, the recovery is void. 

§ 4. Formedfm, — In fomiedm in descender, if baron and R^- 238,239, 
feme were both seized in tail, the issue must dcniand as heir ^^*Tf,.^ * 
to both; but if one v\as m tail, and the other lor life, he 2I6.— F.N.B. 
must make himself heir to him in tail only; and the de- V^^'T' 
mandant miAt make himself heir to him last seised in tail, or car. 436.-^ 
b^ force of the entailment, and most mention every one in Com. d pU, 
his pedigree, who was seized in tail, or had a right descend- ^'^•"5;*'^'*' 
ed to him, by force of the entail j and every one seized by "^jft^jongf 
force thereof ought to be named, son and heir, or brother and ir^^p entry, 
heir &:c. ; and if named, cousin and heir, must be shewn ji^'^^J*"^^* 
how cousin; but if a son die in his ancestor's lifetime, he ofU^eTcaseU 
need not be named in the pedigree ; but a son surviving and uut cunfes- 
is seixed, and dies without issue, hb brother need not shew ^^t'^,^^* 
he died without issue, but it is enough to name himself son u*Usw 
and heir; nor need it be said by express words, the ances- Hnd prt)ves a 
tor is dead; for son and heir supposes it; also the demand- gJ|^M»fee,h» 
ant must shew him who was In^t seized to be heir to ihe 
donee; and not sufficient he be n niiird vrm only, hut mu.st be 
heir also. In formed nn^ by husbami .tiui wife the descent must 
be alleged to her only. See Selwyn u. Sciwyn, Ch. 104, a. 
9; 8 Co. 88* 

$ 5* in rtmainder or merfer«^ln fomudon m remainder, He may de- 
the demaiidanC ought to mention all mesne remainders, and ^^^L amf 
must state the prior donee died without issue, if tenant in recover a 
tail ; and in revrrsion he must state his pedi'jfree from the moity. itj.33. 
donor, and in this he must allege the espiees in the donor and ^-^-B-^* 
in the donee. 

§ 6. If tenant in tail discontinued, the formedon shall say, N. B. 220. 
rtmansttjut ; if not,^od tenanunta remanterunt ; and in fonn- j^y 216^^ 
cdbn in remainder or reversion, the demandant need not C0. 8B. ' 
name the issue of the donee, but it is sufficient to say that 
the donee died without issue; and it is said. Hob. 1, if the 
formedon in reversion or remainder be by husband and wife; 
the reversioii may be laid to her only, or to botk* 
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Ch. 178* § 7. But if the remainder is executed, the demandftnt mf 
ArU9S» hiivc n fomiedon in descender, vc'ilhout slating the prior re- 
mainders. VVficre a bad deed, to niaT<<^ a tcnnnt to the 
precipe, appears, the court will not presume a good one. 8 
Co. 88; licg. 243, 244 ; 2 Stra. 2267. 
eCoin.D.7l2, § 8» Pleas are not only the general issue, ne donas pcu^ 
pi. 3, E 4.^ but also special pleas ; as a common recovery ; also a eift 
Co. L.a84. ^ disseizin, and after the gift, a recovery by the di8«- 

seisee ; and exchange of lands by the ancestors of the pap* 
ties, and that the pit. has the lands given in exchange : so 
an estate prior to the gift may be pleaded in bar ; and- 
after the gift a retnilter to this prior estate : so that the 
donor was seized after the gilt, aiid made an estate to the 
Jjid Co. L. lenatii k.L. m lee : so, a warranty by way of rebutter : so a 
feoffment with warranty and assets ; and if formtdm in re- 
mainder or reversion, a collateral warranty; and if the 
And S«v. 80. joj^jofi be of a moiety, though it shows the uses of the other 
moiety, the deft, need plead only to the moiety demanded. 
2:»° Jaciwjo § ^' Hectment Sue. confess he wenf into 

t. Oobbia. possession under one of the pit's, lessors, ho may re ovrr. 

It l»ein£j a matter of fact for the jury to decide w Uelher the 
deft, holds under any of the lessors of the pit. or not \ and 
if the jury infer from the evidence be does, be cannot defend 
in this action* And S Johns. R. 499. 
WeTkieVr! § ^ ugms m wHtbg, not stamped, to make B a lease 
Bucknefi — e for tweoty-onc years. B enters and has possession eighteen 
yo-^rs. nn<Irr fhU agreement, without pinv lease being de- 
SSt'-^'h"^* n''*"*^t'd or tendered; held, this ac;rccmont and possession is 
VI. 46. * a good defence against ejectment or other ariion, merely 
possessory brought by A ; and li iic were to recover at law, 
equity would immediately set the matter right. It seems by 
the agreement, B was entitled to a lease, and chancery 
would order one given by A, therefore 'a court of law woun 
not allow him to recover the possession of B, when another 
court would, in another suit, direct a lease and possessioiiy 
of course, to be delivered back to B. 
ItE. § 11. Wherever an entry upon land is ncc rssary in order 
1 Caioea' R. ground an action to recover, that entry must be averred 
444d— 1 D«l- and provedi or confessed before the action it hrongbU If 
lai.190. the deft, has a good defence. If the deft, has recog- 

nized ilio pit. as his landlord, he cannot dispute his title. 
CliipmMf49. § 12. The deft, in ejectment must confess lease, entry, and 
ouster, for all the tenements demanded in the derlnrntion. 
Confession of a part cannot be allowed. It appeaiN from 
this and many other cases that the English action of eject- 
ment is adopted in Pennsylvania, as well as in New York 
Slc, very much in the English form, and on English princH 
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pies. Is almost the ooljr actioo ibr trying titles to lands in Cd. 1 78. 
Pennsylvania. Art. 23. 

§ 13. Held, the court will not suffer a lessee to defend s^-v^^i^ 
alone, on ejeclnieut aguinst his own landlord, or those claim* «W.BI.lfi». 
hig under faim, on a supposed defect of title; as where Jobn ^/^p^iVer 
Harrison, June S8, 173^ devised to his wife Ann, for life, v.La«i«iia*. 
remainder to Mary Pembi-ook for life, remainder to his 
grand-dauehter Ann Peinbrook in tail, remainder to devisor^s 
own right neirs: life estates ended, and Ann Pembrook mar- 
ried to David Lnnre, being in possession, they levied a fn\e 
1752, to their u^v. She died March 1753, not leavuig any 
issue, and July, i ?53, D. Lance leased to the deft^s. lather 
Ibr eleven years, he paid rent to Lance, who died November 
17, 1779* Deft, paid to the pit's, lessors claiming under 
LnrH c^s will to October 10, 1772, afterwards refuses, being 
forbid by J. and W. Harrison^s heirs of the Brst testator, 
who claimed the estate but made no etitry to avoid the fine* 
Harrison's heirs should have been made dcfts. 

§ 14, in an action to recover morlgagcd premises, the id. kE. 
mortgagor cannot set up a third person's title azainsl the 769j note, 
mortgagee, nor the tenant that of such person, to bar or de- 
fend against bis lessor. 

§ 15. A, the owner of the lands, contracts with B, and he i John*. Gs. 
under this contract makes improvements ; A's devisee brings ^{^J^"n^ 
an action to recover them, and well secured ; and B has no er^- — r>oa «. 
defence, but must look for recompense to A's personal re- Siftuiou. 
prcsentative. And 2 Vhil Evid. 170} 2 Barn, k Aid. 371 j 
Goodright v. Ilich, 7 D. cb^ 334. 

§ 16. In ejectment to recover lands, the tenant cannot de* s Jolint.eu. 
fend on an e<juiiable title against the plt*s. legal title, espc- 321, JackMin 
dally if such equitable tide oe doubtful. And 2 Johns. R, g^e'S-^iai^ 
221, Jackson r. Peircc ; 3 Johns. R. 424 $ 8 Johns. R. 4B7, ■.4. 
Jackson v. Vrtn Slyck. 

§17. It the deft, in ejectment (Icft iHl on nn outstanding 3 Jobos. R, 
title, it must be a present substsimi; ;irul i>|H'raiing one ; f^aJStoM?** 
not, the p esumplioa is, tiiat such a Ulle ni a stranger has 
been extmsuished; and such a title in certam Indians of the 
JHohawk tribe was so held, as it had never been claimed, and 
the tribe had become extinct. Nor is the possession of the 
native Indians, such an adverse possession as will render 
subsequent alienations by patentees of the land possessed 
by them, void, on the ground oi maintenance. 

Nor will a mere intruder on land be allowed to defend on 4 Johns. R. 
such a title in a stranger to protect such intruder's (wssession : 
nor can such a title be set up where there has been an ad- 
verse possessmn twenty ^ears ; and a title whk:h could not 
be set up by a person while b possession of land, cannot be 

jfou vu 13 
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Cii. 178. set up ))y another person's coming inio j)ossrssioa under 
Art, 23. him. A parol purlition actually executed is binding, 
v^i^^v-^^ § 1 8. li, the supposed owner of the land, permitted A to 
8 Johns. Cas. occupy it many years ; be afterwards applied to as tbe true 
^ Cucrden^" owner, to purchase of him, and requested to be considered 
*' *^ ® • his tenant. C brought ejectment against A, to recover the 
land ; held, he might defend by shewing he applied to C bj 
mistake, and to prove the title not in C« though A could not 
set up an adverse posj^ession. 
8 .rohn««. Cne. §19. 1706, the landlord in ejecinimi against hi.s tenant, 
21^0, Jackson iioidiiig under a lease conlainins: a clause of re-entry for non- 
payment of rent, recovered judgment against the casual 
ejector by default, under the statute, and possession thereon 
delivered to the landlord, who leased and gave possession to ^ 
another tenant, and the first tenant, in 1790^ brought eject- 
ment against this second tenant for the same premises. Held, 
the judgment by default was prima facie eviaeooe of a regu* 
Jar and suflicicnt bar. 
4.TAiins. R. § ^ ^^^^^ ] o-^ession of land on an agreement with B, 
230, Jackson for a purchase, and C affcrv. ards took possession under an 
T. Bard. agreement wiih A, fop a |/urchase. Held, C's possession 
^vas not adverse to B'.^ lii'c. Where the possessors declar- 
ations arc evidence against him« 
4 Johns. R. § SI. The court in this case decided, that neither a de- 
890, Jackson g^gnt ^.j^st, nor the act of limitations, will bar or affect the 
maker.— 7 'ig^^ ^ remainder or reversion, while the pardcular 

East, 311, estate continues; nor can the acts or laches of the tenant in 
—Inclines* P<>s*^ion affect the parly entitled in remainder; (but the 
r! lo^'jack- rfmnindcr must not be contingent, or if it be so, such act 
sono.fiowco. m\ist not }t\it an end to the particular estate.) Adverse pos- 
session tweiity years or more, of a purl of a lot, claimiog the 
whole, is a bar in ejectment. 
4 John<i. R. In ejccimcht after judgment b^ default against the casual 
t^fkslf^r landlord may be let m to appear and defend tbe 

Suie» 46ii. ; and if an alien, when let in to defend, he is tn time to 

' petition to remove bis cause into the Court of the I'nited 
States. And if actions of ejectment, after judgment by default 
against the casual ejcc tor, are removed into the Circuit Court of 
the United States, the s!;i(c court will sin}' all further pro- 
ceedinq*; on stu h judgment until further order of the court* 
Default set aside to let in the merit. 
S/'jacks^n ^ ^ enter into possession of lands under I?, and 

V. Stewart, acknowledges his title, he never can set up in his deiencc in 
ejectment against him, an outstanding title in a third person* 
8 Johns. R. § 23. In ejectment against a purchaser of lands under 

^''ktfUcft^'* ^'^^'''^^ ^^^y regularity of the execution cannot be ques- 
tioned. 
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§ 34. Ejectment against five defts., they all pleaded and Ch. 178* 
defended jointly ; evidence two of them occupied distinct Art, 33. 
parcels of the premises in severally^ and the other three pos- v^^-v-^^ 
sessed the residue of the premises jointly. Held the pit. 2 Colitis. R 
was bound to prove a joittt possession of nil the drfts. And ^^n'j'^" 
the two had judi^n^ nf r^^iinst the pit. ^tusre, it they had 
pleaded according Lo iheir claims? 

§ 23. The pll. clainiitig to iccovcr oi; the <^round of pos- SJofans.R. 
session, must prove it clearly and unequivocally. The pay- JackMa 
ment of taxes and the execution of partition deeds are not ^3rer. 
evidence of actnal possession, though of a claim of possession. 

§ 26. The plt^s. lessor cannot be a witness ; evidence of the 4 Jnims. R. 
ac[>; oi' the lessor tending to conclude hiin. and those deriving l"*®! ^*^» 
title under him, is adinissible) may strike out his name if used q^^^ 
without his consent. 

§ 27. If the plu in cjeciracnt rest on a right by descent cast^ 6 Joims. k. 
so Of to loll mtn^y he must prove a twrUmtf eniry^ and expuluon 
of the true owner, or that the entry was not amgeabU* If not * 
such, it has no efiect; a mere entry is no disseizin. 

§ 38* In ejectment, if the pit. rely only on a judgment of 3 johm. n. 
partition, and that is void, he cannot recover his undivided 4oy, Jacksou 
share, without making out a regular title, as if no judgment 
had been given. If one tenant in common sell to A., he must 
have notice of partition. 

§ 29. If the deft, claim under A, and A confesses he went 3 Johns. R. 
into possession under the plt*s. lessor, the deft's. defence en* ^ Jackson 
tu^ly fails him as to the tenancy* ^ Scwaam. 

§ 30. Held in this case, that the rules as tn tlic proceedings i Johns Ch.*. 
in ejectment as for vacant possessions in England, do not ap- 221, Saiion- 
ply to the unsettled hmh of New York. stall r.Wh.ic. 

§ 31. In ejectment, orio having no rhim, or any subsisting 4 Johns. R. 
title to the lands in quoLion, cannot !j( made lessor; but the 'i^s, Jackson 
person made ks&or must have soiuc claim or subsisting title ^' 
to the premises : may be struck out. 10 Johns. R. 368, 

§ 3S. A sheriflTs deed which did not recite the record, was 1 Dniias,94, 
allowed to be given in evidence of title without producing the j\ 
record. Though many of these cases in this article do not *' 
properly contain pirns in bar, yn as they contain a mixture 
of law and fact, tliev embrace matl'is useful lo bo attended 
to m land actions and matters. A dcfi, may often plead 
specially, if he cliooses, especially by giving colour so as to 
bring matters involving real questions of law to be decided 
by the judges instead of the jury. 

§ 33* Selwyn justly obserVecf, that "special pleas either w » s 1 eso 
bar or abatement are seldom pleaded in" ejectment, " be- 
cause, accordinc^ to modern practice, if the deft, appears, 
he generally cnieis into the consent rule, by the ter^s of 
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Ch. 1 78« wbich he is bound to plead the general issue, not guilty*^ Andy 
ArU S9« as in England, and those of our States which adopt the Eng* 
lish practice in regard to land actions, most land titles are 

tried in actions of rjeclment ; wc see the reasons why so very 
few special pleas are to be found in our law books in real or 
, land actions. 

§ 34. Further the deftls. main c^round of defence is in this ; 
in this action of ojectnicnt, to wii, that ihc right of entry of 
the party claiming title, or a right to recover the land, is tolled 
or taken away. This is matter almost invariably in evidence* 
And then as soon as the tenant of the land, or he and his 
landlord, are made defts. on their request, the parties in 
ejectment, ('ease, entry, and ovs^tcr being confessed) come at 
once to the inquiry, if the pit's, lessor had this right of entry 
a! tlu' imif" hp really enters, to avoid a fine, ns is necessary, 
or ;it [[le lime it is ndmilied he entered. Now (his inquiry, if 
tiie pit's, lessor so had this right of entry, mvolvea many im- 
portant matters, but not any special pleadings ; this right of 
entry in the pit's, lessor may never in fact have existed; he 
may be totally mistaken in thinking he has, or had, the title 
or right of entry, or if he once had it, the same may be taken 
away in di\ ei s ways,^as by descent of the estate, by discon- 
tinuance, by fine and non-claim, or by the statute of limita- 
tions as to real nrtions in England, or here by descent, dis- 
ron'iniinnce, or this statute. But these matter^ nrc in cvirlonre 
on the general i<'^iie. and have been, and will be, con'^uirred 
under the heads ol DiscontUiuance, Entry, and Possession, 
Ch. 132, a. 2, 3, 4, &c. Limitations are considered. 

§ 3d. As every man is in possession of land according to 
Ills title, in contemplation of law, until be is oiit/eii or disseised, 
till one of these happen, he can have no occassion to make a 
formal entry. Hence, his right to enter will commence not 
' until he is f'lmcd out of the land, or until he is adversely kept 
ont ] V one liolding it, and denying his title; hence, the twenty 
years is to be computed from such ouster or disseizen. or ad- 
versely holding hirn out. This involves, in the action of eject- 
ment and so in apfilying statutes of limitations in other ac- 
tions, the inquiry often, what is an ouster or disseizin, or such 
holding out; these have been already considered. 
L?'Kan^?n * ^ Connocticut, actual mtfter and adverse possession, 

». vv Ucox uninterrupted for fifteen years*, bars the original proprietor of 
ii« his right of entry, whether the adverse possession were b^ the 

same person or persons for the whole term, or by diflerent 
persons for different portions of it. 

^ 37. A ria:htfnl title is not necessary to enn«;«itnfr n(]verse 
possession ; tiionch if must be a possession under colour and 
clai« of title, and exclusively of any other right; and il\A 
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enters, claiming as tenant in common^ under the same title as Ch« 178* 

thai of the lessor, he admits it. Hence, neither B, nor those ArL 33. 
claiming under him, cnn spt np such entry as adverse to the 
common title, or itijurious to the rights of other tenants in 
common. 9 Johns. R. 1 74, Smith r. Burte«;. 

§ oo. Haw u mill privilekc mau bt recovered in tjecltnent ^c, 0 Johns. R. 
As where A conveyed land to rf and reserved to himself, his l^^JJl''^*^^^ 
heirs and assigns forever, the right and privilege to erect a for the 'pit.' 
mill-dam at a certain place described, and to occupy and pos- Ronn. isi, 
•ess the said premises without any hindrance or molestation ^Ij^^'q 
from the grantee, or his heirs" r. Hrlrl t^iis right ?o re- ii*E. 462.— 3 
served was an interest in the hind, recovcrabic in an action D. h £.778. 
of ejectment: 2. General principle ; wherever a right of entry ^^2Ea^* 
exists, and the interest is tangible, so that possession can be itn», ch. ipl. * 
delivered, ejectment lies to recover it ; 6 D. £. 359, and 173| itt. 
106, for de& ; 7 Taun. 874. 

§ 39. Deft, malies affidavit that one of the plt^s. lessors is 
dead, and was when the action was commenced. The pit* ButiwlfiL 
must show he is alive, or the court will order the counts 
siri( ken out of the declaration in \vhich his name is inserted 
as lessor, and the time to niove it is before joining in the 
consent rule, or even after; 1 Caines' R. 20. 

5 40. Change of possession ^c. An ejectment was served Coleman, 
on A, tenant m possession, who soon after left the premises, j^^,*"®**'^ 
and B, a new tenant, took possession ; and the pit's, asent, * ^' 
without the knowledge of his attorney, served a new deelara- 
tion on B. Held, this was a waiver of the suit against A. 

§ 41. Ejeciment for a tnrant lot ; sued for by the pits. 9 Johns. R. 
lessor, and he e;ot a regular judgment by default. This was ^^^^j**^ 
set aside, and the person claiming to be the owner of the land Colemao,8% 
was admitted as deft, on paying costs, and making aiTidavit uf we •.ao. 
merit &c. And in another case, the court in New York said, 
the strict principles applicable as for a vacant possession in 
England, cannot without manifest inconvenience, be applied 
to unlocated lands in this country. 

§ 42. A writ of habere farias possessionem^ presumed (o Tie 0 Johni. R. 
kept alive &c. : as where the pit. took out one on a judgment ^^^-'^.-J^cksjni 
in ejectment, retnrnahle m rebniary, 1811, executed but not 
returnable, in i^lay* 18i-i, ihc pit. sued out another on the 
same judgment* liie tenant in the mean time retook pos- 
session of the premises. Held, though the year and day had 
elapsed between the term at which tne first writ was return- 
able, and the issuing of the second, no «ct>e fadoi was neces- 
sary to revive the judgment, a.<^ the cour? would presume the 
fn-sf execution was ronliniied dowr» on tlio roil to the time of 
is«;ning the serorMl. — \vlii( h may bc done at any time, being, 
pimccr of teckuicui ioiuj. 
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Cm. 1 ?$• Art. 24* S^tecuU pleat in bar 4^. giotng colour m lAei e actions, 
ArL 24. § 1* Tin's we sometimes practise. It has been already ob- 

served, that non-Unurt in abatement of the writ, is a good pica, 
Ruf?^KDt277, as in all real actions. So another joint tenant who is ahvc 
b^i6, 2<2, ^vhcre our statute does not apply; so one may plead sole 
tenancy in abatement, and over in bar, ht did not disseize ; so 
the tenant may plead he never entered. 
Rat. Knt. ^ 2. Kon-diiscisivit is the general issue, in a writ of entrif, ia 
Boutb on^ the nature of an issoe, as in all actions in which a disseizm is 
Beai ActiuiM, technically charged. This writ brought for a disseizin done 
-174 to 179. lo the pit. himself in the place of an assize, is the writ of entry 
in de qmbus^ — ^for in the IdUin counts, the pit. demanded the 
premises (describing them, and said), de qutbusy the deft, un- 
justly nnd without judgment within thirty years last past, dis- 
seized hitn. But this writ of entry in the (juibus^ or in de 
(jiiibii.--. :j:rnundcd on a disseizin^ might be brought against him 
V. ho diabcized the plt"s. ancestor : also against him coming in 
under the disseizor ; for a disseiziii done to the pit. or his an- 
cestor. In fact this writ in dc quilms was in the per^ per and 
•cut, and post^ as above stated; and according to F. N. B. the. 
writ of quibiis lay instead of assize, by tenant in fee, or hu 
heir, whether disseized of lands, rents, or office ; so by tenant 
in tail or for life Sz,c, And after the pit. in the Latin and 
English translated forms, had thus allci^ed his dissrizin, he 
proceeded in his count or declaration, and said, whereupon he 
(pU.) say?, timt he himself was seizod ofthf said messuaf^ic &c. 
with the appura-.nanccs iii his dcmcaiie O'? ui ice aiid right in time 
of peace &c. taking the espUcs &,c. Now this is in substance 
our form, only we transpose some of the sentences* We first 
state the pit. demands (in our best declarations) such premises, 
(accurately describing them,) then allege he was seized &:c. 
of them, and sometimes add, though not materially, he ought 
^ now to l)C in possession of them ; and then slate his disseizin 

by the deft, and unjjist detention &:c. Now ihis is evidently 
ihii most natural ortler; for it is |)rrroctly natural for the 
pleader to attend to his client's, the pit's., seizin, when anil how 
he had it, and of what kind of usLate, before he attends to his 
bcip.g disseized ; and further the nature of the unlawful entry 
made by the deft, whether a disseizin or intnisum &c. or of 
this or that kind of estate, must in every case essentially de- 
. uend on the nature and kind of seizin the pit. or his ancestor 
nad. And we allege the disseizin as ailirmalively as it was 
done i 1 tlic old Latin forms. So that the allegation equally 
prr'^pn:> the proper matter for an apt issue ; however it may 
be \\ ell in ihe per. ptr and cit/, and pmi, to follow the old order 
of arrangement in f.ome cases. To these and other numerous 
cases of declarations or counts, it is very seldom the deft, can 
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plead any special plea in bar, as dosrrnt, devise, or any way Ch. 1 78. 
slating his title, tlml will not amount to the general issue ; and Arl. 24. 
so be bad on i-ptcial demurrer; to plead such, and to avoid s^-v-^^ 
such demunxr, he must give colour^ as above, in Quarlcs v. R*i.EBt.27> 
Quarks , so in RastePs entries, it apoears a deft, may plead *)^^ 
a dueent in bar, giving coUmr to the demandant ; as thus the 
said J. C. deft., come &c. actio nan ^e* § because he says, that 
D. C* was seized of &,c. in his demesne as dS fee, and thereof 
died seized without heir of his body i^^suinj^, and after his 
dc?rh the said tenements k,c. descended to the said J. C. drfr. 
as brollier and heir of said V).. by which the same J. into ihc 
said tenements ^c. erdered, and was thereof seized in lus 
demesne as of fee, and the pit* claiming the said tenements &c. 
5^ colour of a ctriam dud of dmisA, thereof made to him for 
the teim of his life by said D., where nothing of the said 
tenements &.c. passed into the pit's, possession by said deed, 
he the pit. into the same tenements &c. entered, upon whose 
possession ilicrcof the same J. afterwards into the same tene- 
ments Slc. reentered Slc, — hoc paratus 4^^. 

§ 3. Pit. replied precludi mn ik,c, and said certain other 
persons were seized in fee, and so seized, by a certain deed, 
demised the tenements &c. to one R. and his heirs for the life 
of M., remainder to J. C. ; so pleads a long title &c. by re- 
covery &c. to B and his deea to the pit. ; deft, traversed 
this deed and issue. In this way, instead of trying the whole 
cause on the general issue, the special pleadings brought the 
trial to be on a particular deed or conveyance ; and so the 
tenant may plead in bar, an entry into the estate by escheat 
for w aiiL of an heir, giving colour, 

4 4. An entry may be pleaded m bar by reason of an 
alienation br fine made by tenant for life ; so entry by Ibr- 
fcitui e; and the pit. may reply, and say not comprised in 
the fine. 

§ 5. So the deft, may plead in bar a sale by executors under 
power given by the owner's will, cff-aw? colmir. 

6. So the deft, may plead in bar a fcoftmcnt givin^^ colour. ^'"t- 
In the replication the feoffment may be avoided by u iormer 
feoffment by another ; the deft, ma^ rejoin that the feofiment 
was by disseizin and continual claim pleaded ; the pit. may 
traverse the continual claim. 

$ 7* So the deft, may plead reentry on the pit. as in a writ of 11* 7. 4. 
entry in the pmf, fhc deft, may picnd he was seized until dis^ 
seized by the demandant, and he the deft, rcf iiterrff. 

§ 8. .^f to 7!irit^ of ijitrvj^ion, see them before described 
and stated. As to these the pleas in abateuicnt, as to non- 
tmurt, joint-tenancy, and sole- tenancy, arc as in other 
real actions. There is one plea in abatement peculiar to ^ 
thb writ, in Ras. En^ 416, a. 4. 
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Ch. 178. 5 9. It is a c^ood plea in bar in intrusion^ broiighL by the 
Jlrt. 24. heir, aticr the deaLh of tenant iur iiie, on a Icbse made by 
v^^.^,^.^ his ancestor, that this aocestor neyer had anv thing in the 
13 Ed. 111.19. land ; but the demandant may reply and shew he was seized 
—Booth, 184. j^jjj demised ; and issue must be on the seizin. 
BootbylSB. J 10. So it is a good pica in this action of uUrmimf 
brought nfter the death of the tenant for life, on a lease 
made by the demandant, to say that the person named ten- 
ant for life was tenant in tail of the gift of the deft., and 
that he died without issue, and he entered as in his rever- 
sion ,* absque hoc, that the person named tenant for life had 
any thing in lease firom the demandanti at the time of bit 
death. 

§11. Many other cases of this sort may be found scat* 
tcrcd in the books ; but these cited are suflicicnt to explain 
the principles on which, in real actions, the deft, specially 
pleads in himself a good title, giving colour to the demand- 
ant ; that is, allowing he claims under a deed which, if oper- 
ative, would vest in him a good title, but which bemg inoper- 
ative, vests in him no title at all. 

§ 19* Thus it appears by this fiction of colour, the deft* 
may specially pieaa in himself a good title (if lie has it,) in 
almost every real or land action, and of course so plead as 
to brin^ the action finally to be tried and decided on nn i«v- 
Bue joined on a single material point in law or fart, as the 
pleadings may happen to end in demurrer, as in Quarles v. 
Quarles ^ or in an bsuc in fact on the validity of a deed, as 
m the fint case above cited from RasteL Though the title 
of each party in the>'action may rest on scores of deedr 
wills, seizins, &c. } as according to practice the parties in a 
writ of right, must join the wise, in which it is alleged the 
pit. has a better right to recover than the deft, has to hold, 
there seems to be no room for any other pleaditii; in barj 
and specially, as it has ever been bellied, that on this issue- 
or mt^e joined, every matter whatever is in evidence, except 
collateral warranty ; this must be pleaded as said, because 
it does not prove aiy rieht transferred from the warrantoi* 
to the warrantee, but only rebuts and bars the warrantor of 
his right, by force of his covenant real ; therefore, as the 
mise is joined on the mere right, nnd the jury on this more 
right must give their verdict, t!u y would be obliged on it, l(» 
find the right in the warrantor, as in the case there is no 
mitter U droit out of him, but it remains in him, and he is 
only estopped, barred, or rebutted, by his warrant, or real 
covenant. 

§ t3« Two reasons exist for this special pleading by giving 
^oor in real actions. 1st, To draw the ^1 decision to the 
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j^t^gfiBf which 18 done if the pleadtng!* end in a demurrer, as Ch. 1 78. 
they often may : 2. To avoid extreme prolixity in the trial JirU S6* 
on the general i«?snc, which may often involve an immense ^^^y^^ 
mass of matter, ns devises, deeds, seizins, disseizins, surveys, 
&c., and to bnng the decisioa of the cause to he on one ma- 
terial point, to be decided by the judges, oi jury, aa die ixual 
issue may be in law or heu 

These reasons are aometiines weighty, and hence aueh 
special pleadings ought not to be precluded ; but when al« 
most atl land titles were tried in replevin and trespass, an* 
cicntly, the right to y>1ead hy fiction of colour was rertninly 
abiisrd. This fnehion ol pieadirK^ was carried to excess, as 
will be seen in the old ca«ies and old l )ooks of entries. This 
abuse probably has its tnAueuce m forming the rule of con- 
sent in ejectment, that is, that the deft« on entering himself a 

Srty should agree to plead the general issue, as well as con- 
is lease, entry, and ouster. Though some advantages ma^ 
arise from special pleading in these actions, yet the delL 
ought to be careful how he be£:;in*; it. He may think there 
is one strong point in his defence on which he is rntireiy 
safe to put it ; ihis may be so ; or he may be mistaken as to 
this point. On argument and trial it may be found not his 
best point, or may shew but little of the strength of his 
whole defence, ana he not be always able to get the final 
issue ioined on thu« he thbks his strong point ; for the pit. by 
his pieadmgs on bis part, specially, to which this pleading 
with colour is an opening, may gel often this final is<^ne on 
some other point ; for if he offers a c:oofl issue, the deft, must 
join it, thoni^^h it be not on the pomt he intended, when he 
pleaded .spccialiy giving colour. 

Jl 4. On the whole, when we consider the several essen- * 
changes in pleadings in real actions, there have been in 
the last five centuries, and that a vast deal of eiperieoce has 
so far ended in providing for the deft's. pleading the general 
issue, in ejectment, that is, in the action in which most land 
titles are tried in England, New York, &c. as above, we may 
fairly conclude the general issue is best, and preferable to 
special pleadings, in these real actions ; excepting pleas of 
.eleases, former jud^aieuia, ^c. applicable to all kinds of 
actions. 

AaT* 95. StahiU of ^IfafMiw m rtai acHom* 

^ 1. By this statute a writ of right was limited to siity asH.fllL 

years, in assises, writs of entry, or other possessory ai> * 
tions real, of the seizin of one's ancestor in land fifty yearSy 

and of one's own seizin or possession, thirty years. 

§ % By this act, twenty years is the limitation in forme' 2IJsiii.l.e. 
don : so twenty years in all ejectments, ais no one cau brm^ 

VOL. VI. . 14 ' 
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Ch. 178. ejectment but when he has a ripht of entry; of consequence 
' JirU 25. must sue within twenty years next after his right of entry 
^'Y^U ^^^^^'^^y ^^^^ ^^^^^ statute ol 21 Jam. 1. c. 16, as well 'as> 
by our Massachusetts act of 178G, no entry can be made by 
any man, unless witbiD twenty years after his right of entry 
accrued. These limitations were in force here in Hassn- 
chusetts, till JuIt 4, 1786, when otir legislature passed an 
act on this subject, nearly in the words of the English 
statutes. 

Mass. act, § 3. This enacts, that no man shall sue " any writ of ric:ht^ 

--Act of make any preschption, title, or claim, to any land-. i( nc- 

Maioe, ch. ments, or hereditaments, or to any rents, annuities, or portions 

sa. — ^Alsocb. issuing therefrom, u})un liie pu^^* .-sion oi seizin of his or 

f'^*"*"' r their ancestor, or predecessor beyond the term of threescore 
tacky ftct oi i •Mf«>j« 

I>ec.i7,i7»«, years next before the test of the same wnt." Section 2* 
afty, forty, That no one shall sue "any writ of entry upon ^' 



ye^"^ Te? ^ ^ ^ ancestors or predecessors ; or any action 
ywnasto possessory upon the possessioii of any of bis ancestors or 
miDore&c. predecessors, for any lands, teoensents, or heriditaments, un- 
u usual. jggg jjj^ ancestor or predecessor under whom the demrindr^m 
shall claim, should hnve been seized or possessed of tho 
lands, tenements, or hcredilamenl.s (h marided, within liity 
years next before the lest of the same writ, or brin^nig such 
action." Section 3. That no person, or body corporate or 
politic, shall sue for, have, or maintain an;^ action for any 
unds, tenements, or hereditaments, upon lus or their own 
seizin or possession therein, above thirty years next before 
the test of the same writ.'' Section 4, provides, that all 
writs (tf formtdon of any lands &:c., shall be sued within 
twenty years " next after the title or cause of action first 
descended," and at no time after ; and no person but by 
judgment of ]aw. 5h;ill make any entr^ into any lands &c. but 
within twenty years next aUer his right or title first descend- 
ed or accrued to the same -y' provided, if any person entitled 
to such formedon or entry, shall at the time his r^ht or title 
first descended, accrued, or fell, be a minor, fetaie covert, non 
flOfNpot, imprisoiied, or beyond sea^ " without the limits of the 
United States," such person may sue and make such entry at 
any time within ten years after the expiration of the twenty 
years aforesaid, ancf not aftenvards." See the construction 
of this act, as to writs of formi>d(m and disahlcd persons ; 
they can bring no foniiedon after twenty yenrs from the act's 
beginning to run. 6 Mass. R. 328. Dow jun. r. Warren; 
Doe Jones, 4 D. & E. 300; VVal<len v. Grats* heirs, I 
iVheaton 292 ; Cotteral v. Dulion, 4 Taun. 326 ; Peck r. 
Randal, 1 Johns* R* 165 ; HalPs lessee v. Yandegrift, 3 Bin* 
374; sea a. Ill Cniisa on Fines, 358$ DiIIoq v* LcNnan, 3 
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H. BI. 584 ; Dcmarest u. Wyncoop. 3 Johns. CL VL 137 j Ch. 178. 
Roe r. Kovv UiotK , 2 Taiin. 441 ; 4 D.iy, 3lO. ^r/. 25# 

§ 4. l>y ihis aci ol 1 aoa, j^sscU March 2, it was provided, K^^^y^J 
tbat after January 1, 181^ the writ of right meiitioiied m Mass. act, 
the first Bcctkm of the said act of 1786, shoaUi be sued in Htr. S, 18QBb 
firijfyem instead of tt«f^. So the second section, act 
1608, provides, that all writs of entry i[c» on one^s ances- 
tor's seizin shall be sued within Udr^ years instead of Jify^ 
named section 2, act 1786. 

§ 5. These two acts clearly shew our grades of real ac- 
tions. 1st, Writs of right limited to forty years : 2. Writs 
of entry on the seizin of the demandant's ancestor limited to 
thirty years: 3. Writs of entry oa Lis own seizin, oow the 
same, thirty years : 4. Formtdont confined to estates in tail, 
in rfefonider, and to remainders, and reversions, on^ eslatea 
in tail, become extinct, limiled to twenty years, widv the 
proviso above. 

$ 6. This act of 1808 then, sections 3 & 4, makes thos^ 
provisions which constitute the betterment act, provides, when 
any action is sued to recover lands or tenements, against one 
holding by possession and impro\ eniciit, and he, or he and 
those he claims under, has had actual possession above six 
yeai s before sued ; and the jury finding for the demandant 
shall, if the tenant request it, ascertain the increased value 
of the premises, at the time of the trial, by virtoe of tho 
hmkUngs and improvements made by such tenant, or those 
under whom he may claim and if the pit. recmire it, 
^ what would have been the value of the demanded premH 
ses" had no such buildings or improvements been made ; and 
if in the term this verdict is found in, the pit. on record 
abandon the demanded premises to the tenant, at this jury 
price, and he shall not pay it and interest, in a year after 
the verdict, pit. lias his writ of seizin ; but li the pit, do not 
so abandon, he has no writ of seizb, except in one year he 
pays the said jury price, assessed for said bolldiqp and 
flnprovements, mid mteiest ; and if the pit. so abandon, and 
die deft, pays as above, he and his heirs have a good title 
forever to the premises, asaiost the demandant and his heirs 
forever; but if afterwards evicted hy a hi;!;hrr or better 
title, after notifying the original demandant to aid in the de- 
fence and admit him. then such tenant or his legal represen- 
taiives recover back what ihcy pay, witli interest. Provided, 
this act extend not to mortgages ; nor to any action instituted 
^ agaiu&t any person who shall hereafter enter upon any 
lands withmit a license from the owners of the aod;^ and 
soch tmmuts are liable lo wastes as in other cases. 

6 7. This net profvidesy the writ of seisin may he itayedy MMi.a0i, 

llw.%Ulft 
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Ch. 178. ©n the tenant's paying a year's interest and the principal, in 
Art. 25. three annual instalments. 

This act allows the defu to add to his time of possesion, 
F 'hm.ifiM that of the tenant or mere, ponesior he holds under, t» make 

*^ out the BIX years^ pottession. 
6 Mn^v H § 8, The court held, that the provisiont of thb act- of 
vfc^Sa. extend to the case where a tenant m a real action 
—Extends claims to hold under a title, which proves defective, as well 
ooltoa ten- as where he holds by virtue of ?i possession r^nd improve- 
curtefy • *15 o^ly. This action was as to a messuage in Boston, 

Mass. r! 291, and the parties by their motions filed, required the jury to 
-^lailHiA. tjo what that act requires &c. ; and the parlies were tenants 

' in common. This excluded by an agreed price. 

Dow V. Wir- f 9, See Dow Warren, dh« 108, a. 5 ; where an act as 
toJ^rmecfoR, once heguia to run, no after event can mterrupi 
its progress. 

1 OdlM,e9. 5 10. Held, the act of 21 Jam. I. c. 16, and 32 H. VIIL 
c. 9, do not extend to Pennsylvania ; and for the act to bar 
eiectment the possession must he adverse, fiat that 33 H* 
Vlll. c. 2, docs so extend, see Embracery. 
6 East, 80, § 1 1. The ancestor died seized, leaving a son and daught- 
P*** *'J^' cr, viimrs ; on the ancestor's death a stranger entered ; the 
JJ" ** son soon after went to sea, and died abroad as supposed, 
mifttn age. Held, the daughter was not entitled to twenQr 
years to enter, after her brother's death, but only ten. More 
than twenty years having in the whole elapsed since the 
death of the person last seized. The court thought the 
right to enter accrued first to the son, and the law allows 
ten years to his sister, his heir, to enter nfter his death. She 
was of age before this ten years expired. 
6 Johns. R. §12. A, by B's direction, entered into lands in 1779, 
'^i/un?^ which C claimed as his own ; and he wrote a letter to B, 
Cain 32S.—^ also claimed it, that when the times became more peace- 
Johns. R t, able, he and C would have it surveyed, and if the land 
«.^vidder?* ^lonf ^ to C, A should pay hun rent kc. In ejectment 
brought by C, held, this letter did not suspend the operation 
of tM statute of limitations indefinitely, but only during the 
war ; and as there had been above twenty je^rs^ adverse pot* 
Mtuum since the war, C could not recover in ejertmenf . 

§ 13. These acts of limitations as to real actions, are al- 
ways in evidence i as it is the invariable practice for the 
demaudani in his declaration, to state the seizin of his 
ancestor or of himself to be within sixty, fifty, thirty, 
twenty years, before the date of his writ ; it oecoioes neces* 
Sdk. 493^ sary of Goune, for him to prove the ftct, then the only ques- 
Spr < Co tion is as to the kind of seizin, if such seisin as the statutes 
^^''''*^* contemplate. And it is a settled rak, that a itatnta of lini- 
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tations never rons against a man, but where he is actual! j Ch. 1 78. 

ousted or disseized. Hrncc, it has been decided, on 32 H. JirL^^» 
VIII. that one is xK>t barred wiio baft bad seuin m iow, witbin 
the periods. 

§ 14. Jn this case it seems to have been the court's opin- « J«hns. R 
ion that the acts of limitations, as to real actions, do not ex- 
tend to actions of dower. A mortgage was paid off. ringtoB. 

§ 15. Lands descended to A, a feme eooert, who had a 8 Johns. It 
daughter, C, born in 1756. A died io 1764, and B, her bus 262^ 2-1 
baj)d, died in 1786, tenant by the curtesy ; C, the daughter, 3i||,ct° ^* 
married D in 1783, and adverse possession was taken of the 
lands in 1772, then vacant, and not cuhivaied. C, alter her Seea. 23, f« 
husband's death in 1807, brought ejectment; held, that B^"-^'*** 
being tenant by the curtesy, no right of entry accrued to C ** 
until after his death in 1664; aid that C, then being y«iiie 
evverl, was not bound to bring her action in twenty years 
thereafter, but was protected by the statute during her cov- 
Mture. 

§ 16. The entry of cestui qut trust is sufficient to avoid * Ld. Raym. 
the stnttite of limitations. In an action againsi several defts. JJJlJJ^** 
though thoy plead jointly, yet if their plea be in its nature 
severable, the pit. may enter a noUtprasequi^ as to one, and 
proceed at to the resu Salkt 433, Hunt Bum. One bar- 
red of his fomgim may still enter &c. 

f 17. Quod et deforciat. This was an ancient English writ, 8 BI. Com. 
the principles of which may apply here in some degree, 
where the owner of a particular csfnfe, as for life, in dower, 437.— 6 Con* 
or by curtesy, or in fee tail, was barred of the right of pos- D. 166. 
session, by a recovery agatnst him on defauli, or non appear- 
ance in a possessory action he was absolutely barred, and 
without reoiedj at cooimoQ law, as the writ of right did not 
lay for this owner of a mere freehold for life, or one in tail, 
but only fior the tenant in fee simple. To afford some relief, 
this statute was passed, and gave this writ of auod ei deforciai 18 Ed. I. ^4. 
to such limited owners, or tenants, after their lands had hern 
so recovrrcd from Llicm by default in a possessory action. 
This is not strictly a writ 01 right, but in the nature of one. 
But notwithstanding this statute, where the recovery was, or 
is not, bv- default ; but on defence in the inferior possessory 
action, thb recovery is still final with regard to such partF 
cttlar estates, as at common law. If then such particular 
tenant lost, or loses, on defence, this recovery against him 
has been^ and is, a good plea in bar -to his after action, even 
since the statute. 

§ 18. Tweniy yeam'' (idvf rse possession is title for the pit. in 8 East, 363/« 
ejectment, accorciing to several cases; as where A had pos- J ^"^^^ll**^ 
session uninterrupted twenty years, then B got posbe^aion, q,^. ^7.*" 
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' Ch. 1 78. fcut A recovered against him. See Stokes v. Berry ; see 3 
Art. 25. Johns. R. 269, Jackson v. Diffcndorf ; Jackson v. Dobbin ; 

Jackson v, Hagenj Jackson v. Meyers. Thus, according to 
these decisions a pit, may avail himself of the acts of hm^ 
tatioos, though clearly not within the reaaon of them, as 
stated, Ch. 79* 

4Whetton $ 19. Stvenj/tmv* limitatumin J^orth Carolina* In eject* 
230, somer. ment On the act 1716, by which held deft's. pmeation of 

Utile's ei'rt. lands for seven years or more under title in himself, and 
** those under whom he claimed, was a bar against the action 

of the adverse claimRnt, unless he brought himself within 
Safitiiy 270. some of the disabihties, as inlaiicy &c. The rule in equity 
is, that the statute of limitatioiis does not bar a trust estate, 
holds only as between cettui que tnut and trustee >* not if a 
stranger be one partj. 
Clay ^. Clay, § 30. LimiUtUom m equity in Umi acHomm In this case of 
3 Bro. c. c. Clay V. Clay, Lord Camden said, as often as parliament 
?n 490^^*' limited the time of actions and remedies, to a certain 
Damarestt?. period, in legal proceedings, tho court of chancery has 
WjrDB6ooj>. aHoptrcl that rule, and applied it to similar rnsf^s in equity." 

Widdiecott V. O'Donel, 1 Ball &, Beatty, 1 5C> ; and in New 
York, said the chancellor, the construciion of the statute of 
liroitaiiuns is the same in equity as at law. 3 Johns. Ch.R. 
139; see Lamar v. Jones, 3 Har. & M^Hen. 328; Lytton 
t« Lytton, 4 Bro. C« C* 441 ; see Doe v» Dangers, 7 £asty 
S99 to SS4. 

•MMbrd V. § 31. Ai lo Inuto. Though no tune bars a direct tnat, as 
Wade, 17 between cestui que trust and finfffee, yet it is clear where re- 
Ve6.juo.97. jjg^ would originally have been granted on the grounds of 
constructive trust, it is refused to the party w ho after long 
acquiescence, comes into a court of «'cjuity to seek relief, 
4 Hon. & Mun. 139 to 145, bpotswood v. Dandridgc & al. 
Omlu.Mad- i o bar the pit's, claim iu chancery by length of time, on the 
Ban- ground the deft^s. possession was fidudaru^ it must have been 
i^t fiduciary as to the pit* or those under waom he claims, be- 
ing fiduciary as to snj other person is not sufficwnt Red> 
wood V. Riddick, 4 Munf. 3^; 9 Desaus. Ch. R. 55; 4 
Do. 4791, Wambursee -p. Kennedy ; Cooke u. Darby, 4 Munf. 
144 ; Grant & al. v. Duane & al. 9 Johns. R. 591 to 614 ; 
where, on lapse of time, payment may be presumed, and the 
party barred in equity ; see this case, Ch. IIS, a* 7, s« IS, 
and many cases cited in it. 
Barnard. Ch. ^ 25. Where the cestui qm trust and trustee are both out 
^^^^g^ oi posaession the time limited by the statute, the stranger in 
possession adversely, has a good bar acamst both. Town* 
send V. Townsend, 1 Bro. C. C« 560$ Herey v. Ballard, 4 
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Bro. a a 469; Goodrkk PeodletOB, 3 Jobus. Cb* Ch. I7r>. 
ft. 3 )0. ArU&2. 

§ 23. It is now settled, tiiat a man cannot call on a court v^v-^^ 
of equity for a speci&c perfornmnce, unless he has shown sugden, 278, 
l&imself ready, desirous, prompi, and eager \ and therefore, Alley «. Dm. 
lime alone is a suffident bar to the aid of the court. CStei ^hamps, w 
1 Vesey, 450 ; Milwatd v* The Earl of Thanet, 5 Ves. jon. Z![ johar^ 
7S0; 1 Ball. & BeaCt)r,68. *'And if the vendor be not Clt.lL«». 
pMv with his abstract and title deeds at the day fixed, the 
purchaser may avoid the ai^rrempnt at law." Berry t. 
Young, 3 Esp. Ca. 640 n. Bat this rule in equity does not 
prevail ; for in equity it is as incumbent on the buyer to ask 
for the abstract, as for tlie vendor to deliver it, and if the Gwti t. 

1)urchaser do not call for it before the time is expired for de- v^"jij^8^ 
ivering it, be is considefed as waiving the time. Jones v. —smith' v. 
Price, 3 Anstr. 934« So if be receive it after the day ap- Bunjam, 7^ 
pomted^and do not at the time object to the delay, he waives IS&}"iiS,'l' 
the time. 2 Anstr. 527 ; Seton r. Slade, 7 Ves. jun. 265. 10,^10, 
The general principle there must be no delay, on the vendor's J^*)^*® 
part, to perform, is confirmed by other cases, as Lloyd v. i8*52?i!«* 
Collet, 4 Bro. C. C. 4G9; 4 Ves. jr. 686, 691, Harrington 891. 
r. Wheeler. The true principle seems to be in equity, for 
the party to perform at the tine fixed, but *^ the conduct of 
the parties^ inevitable accident, icCf may induce the court to 
reHeve against the lapse of the day uced for completing a 
puachase.^ 4 Ves. jun. 690, in a note; 1 Wheaton, 179, 
207, Hepburn & al. r. Dunlap, and cases therein cited. 

Art. 26. PUas proper tn replevin. These were largely 
cofiaidered, Ch, 1 7,. under the head of Replevin, and many 
cases in rcpieviu la various chapters ui connexion with other 
matters* 

Art. 37. Pkas proper in reoim. See Reviews considered at 
lai^,Ch. 189. 
Art. 38. PUas proptr tn «eire fiicia^ Sdre Ftieias consid* 

cred at large, Ch. 190. 

Art. 29. Pleas proper in trespass vi et annis. See Trespass " 
XI r( armis^ considered at large, Cb. 17*2 and Ch. 173, and 
various cases in trespass in sundry chapters in connexion 
with other mattf rs. See Index, Trespass. 

Art. 30. Pieas proper m f rover. See Trover considered at 
large, Ch. 77, and many cases in (rover in other chapters 
connected with other matters. See Index, Trover. 

Art. 31. Pleas proptr in voasie. See Waste largely consid^ 
ered, Ch. 7S. See Index, Waste. 

Art. 32. Pleas proper Of I0 louchers, rv<iy'\ a^u! var-iom- 

matters. See the heads under which considered, and the 
\\ ui in the Index. 
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Cfl« 178. Art. 33* Severn/ pomit Jwrthtt m land aciians^ tu nottce l» 
Ah* 33. ^«*«' 

\^\*^^ § Where a landlord or lessor has a right of entry for 
» D. & E non-payment of rent, he cannot, at common law, recover 

9ri7,Doc r. in ejectment, unless he demand the rent on the day when it 
Sf"£i"'o due, noi uoder 4 Geo. II. c. 28, s. 2, if there be a 

suflkient diBtress on the premues. Ch. 184, a. 4, s. 15, kc. 
8 Ea«t, 190, § 2. Id making a leaae, if the lessor except Ireei, and re- 
viwao!^^^ serve then, it cannot be waste for the lessee to cut then 

down, as they are no part of the leased premises ; hence, 

ejectment lies not, as for waste coounitted in or upon the de> 

mised premises. 

4Cnuich, § 3. A lease for three years was averred, not supported 
«r«'^£ni£^* by an absolute lease for one year certain, and two years 

further possession on the same term by consent of the lessor. 

See Dougl. 640 ; 1 D. <^ £. 378. Nothing io arrear is the 

general issue he* 

wnim, 43, § 4. Where a party is empowered to ^ut an end Io a lease 
Logg 9. Bw W writtng, he cannot do it oy /Nifof notice* King «• Savillfl^ 

orownlow. 

1 D. &t E. 64, § ^* But where the time of a lease is to end on a precise 
162, Right r. fin y, there is do occasion for notice to quit ; for the reo-^e is 
l^weneer » ^ course, if the parties do not make a new agree- 

Armstrong, * ment. The lease was express for three years ; the lessor 
169|163. gave notice to quit but this was necessary only to entitle the 
kssor to double rent for the lessee^s hofding over. P. 162. 
If there be a lease for a year, at an annual rent, *^ then if 
the parties consent to go on after that time, it is a lettmg 
from year to ye2Lrf* and the rule applies as well to houses 
as to lands. On such holding over there must be half a 
year's notice to quit. This was the rule as early as the 
Same rales, time of H. VllT. The mompnt the tenant roniinues pos- 
8te*Cobb^r ^''^ jear, he has a right to hold to the end of 

Stokcs'^7 d! year, per Bullcr J. ; and by Lord Mansfield C J. " if 
k£. 81.— 7 there be a lease for a year, and by consent of boih parties, 
P.lKS.m» tenant continue in possession afterwards, the law implies 
a tacit renovation of the contract*** And the lessor al the 
end of the time has a right to enter, but if he do it, with a 
steone hand, to dispossess the tenant by force, he may be in- 
dicted. No double rent specially demanded. 8 East, 358. 
1 H. Bl. »7, § 6. Ejectment for a messuage &c., John Jordan was ten- 
— 7 D k E** for life, remainder to hh son, the pit's, lessor, for lifr. rc- 
03.— 3BM..4 mainderover. The father, June 23, 1785, leased to the deft. 
P 2. by indenture, for twenty-one years to commence from April 

AuewcouDt ^, that day he entered; September 30, 1785, the 

on « leatt of 

a new leMor may be acldedoillorms,to adecTaration in rjrrtmenl ; 2 Caincs* R.260. — Land* 
lord io poasessioD cannot hftve it to bar lu» abtcondUif leuee : id. 386.-6 D. k £. 66, Do« 
r.Wftttt. 



Digitized by Goo ,;le 



* 



NOTICE TO QUIT. IIS 

father (lird, and ihe estate carae to the lessor, the son, the Cri. 173. 
del't. co.amued po^stssion, and p lid rent to him for two Art, 33. 
years, April 5. 1786 and 1787, also at old Michaelmas day; \_0~ 
before that day, 1787, the son give the defi. notice (o quit 
April 5, 17r;8. Held, this was evidence IVom which the 
court would presume an agreement between the son and the 
dcfL, chat he should continue to bold from that day, and ac- 
cording to the terms of the original lease, so that notice to 
quit ending that day was proper. It was urged the new 
term hotwccn the deft, and son, he«;an when his father died, 
SeptciiilH 1- 30; and the lease from year to yc ir implied, (as 
there is now in England, no lease at will) criJcd Septe.nher 
30, and the noiice sijould have been to tjuit on that d »y, but 
as the deft, paid, and pit's, lessor accepted, rent April 5, the 
court inferred thejr renewed the terms of the ola lease, as 
they paid and received rent according to It ; yet on the father's 
death his lease was void. 3 PbiL Evid. 1 73. 

§ 7. Xoiict S,'c. It srems to be a rule, if the lessor after ^olch*^'** 
notice given to the lessee to tjuil, accept rent due before the \y • ;,, ,a'if».— 
notice expired, it is no waiver of it ; but if he accept rent Goodri^bi », 
becoming due after notice ended, or di^^tr lin for such rent, it £j?^J** * 
Is a waiver of the notice. 6 D. & E. 219. But then it must 
be paid and received to nomine^ as rent, or it may be left to 
the jury to decide with what intent received. 

Ejectment on notice and pending it, second notice to quit ^of- v. FTum« 
the next year on a day nimcd, by way of caution, is no [^^^^ 
waiver of the first notice, and the suit m\y proceed. 6 E isl, ' 
120; 5 D. it E. 171 ; 1 D. & E. 3^0, 382 ; 7 East, 551. 
Notice to one joiat-tcnaut to quit, i» sullicient for both. Noiice 
to the officers of a corporation, where sufficient. 8 East, 223. 

§ 8. J^otiee to quil if Iht Uxswr sold ^e. The lessor about Ka^t, 
to sell the estate, gave notice to the lessee to quit October 11, g 
1806, but promised htm not to turn him off unless it was sold : 
not sold till February. 1807. Held, the promise (which was 
performed) was no waiver of the not ire, nor operated as a 
license to be on the preaiises other\\ i>o ih in as subject to 
tiie lessor's ris^ht to act on such notice, if uecchsary. And 
therefore, the tenant not hav ing delivered up possession on Notice wat 
demand, after a sale, was a trespasser from the expiration of f^),'i^','a]^'^' 
ihe notice to quit. The landlord merely suspended his right ' 
under thr notice till the sale, but did not mean to give up the 
beneHt of his notice to quit, and his letter to the tenant in an* 
swer to his, was rend in the trial as evidence of this; the let- 
ters were part of the res acta, and so evidence. 

§ 9. J^ntice to hf r.'xen by tenant in tail and remahuhr ^c, j ^ 
A tenant for life made a drfedivc lease under a power re- i.:«st, 
961, 963, Dmn «. Rawlim ; the lewnr'a receiving rent frnm the lesaee, mey »*iie Um 
tenant from year to yetr, and he nutt beve ootice to qeU; 9 ^ohm. B. iM7« WO. 

iroL. vu 15 
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Ch. 178. serving the ancient yenrly rent of £l. 18.?. CuL, and died in 
Art. 33. 1796; under this Icauic the dcl'u, the lcj>sec, claimed to hold; 
v.^-v'^to/ the pit's, lessor, tenant in tail, received this rent from 1795 to 
1805, up to Michaelmas ; the rack rent value of the premises 
being £30 a year; this ejectment was brought in 1806. Held, 
the plL could not maintain it, laying bis demise on a prior 
day, without giving the lessee some notice to quit, so as to 
make him a trespasser^ after such a reronjnilion of a Inwful 
pesscssion, either in relation of tenant, or at least as continu- 
ing by suH'erance till notice ; the deft., without notice to quil^ 
could not be a trespasser when the ejectment was brought, as 
the receipt of the old rent for ten years, by the pit's, lessor, 
proved there was a ImaAcy of some sort, thoug'i not from 
year (o year, as decided in a fornu r action ; ho.s it must be 
proved by the attestmg witness. 2 Maule & S. 62$ 10 Johns* 
R, 335. 

27^** jaclSin ^ rwlicf. n-herc there is no tamnnj bctv cni the parties* 

r. Wheeler— Therefore if A rnf(Ts on my land, and liolds it uihusely^ or 
Noiie Joten- claims to bold it in feu &c. no notice to quit is necessary* 
clioCT'Rl' * wherever one on my land denies he is my tenant, the 

170^18 rule of notice to quit does not apply, but only to one who 
Eu(, sio^ claims to be my tenant ; as where A enters on my land with 
128^ JackMn permission, as a mere occupant wi^out rent reserved^ and I 
c. Parkbunt sell it to B, under wliorn A continues in possession, and aftrr- 
t*l- wards A sells all liis ricjiu to 1), he takes possession under 

A'.-> deed ; this disrlainur of tenancy dispeni>es with notice to 
quit, if before the demise. 
9 Jbhm. R. Ao fiotkt fited be ghm lo a lenAnf ol ni^fanee» As where 
Jnckwm' attorney leased to B for three years, that time being 

ll^o.**' expired. B a>k( (l him if he had power to renew the lease, 
be said he had not, but B might contbue possession till 
he heard from A. Tlcld B was a mere tenant at suffer- 
ance, afur lii> three yeaiV lease expired, and not entitled to 
notice to (jult before sued in ejectment. So one wiio claims 
to hold my lands in fee, disclaims all tenancy, and is not e\v 
titled to notice. So one who holds my land advtrsthf is not 
entitled to notice, though he denies holding aduerselv ;^-~as 
where the defk had possession ten or twelve years, ana about 
six years after he entered, one of the plt^s* lessors told him 
he micl'.l t ontinne in possession, and work on the land as his 
own, for he would sell it to him. At the trial the deft, denied 
he held (idmsrhf; yet Ik Ul his entry was adverse^ and no 
relation of landhtd and ttnanl exisicdy so as to entitle the 
deft, to notice to quit before sued, 
i Johns cai* j^oT is a mere urvanl or bailiff in possession, entitled to 
r'iss? "* notice to quit; Jackson v. Sample* Wo tenancy exists. If 
all the lessors join in the ejectment, it provt s tlicir agent's 
atuhority who gave the notice* 2 Phil* £vid. 184, 185. 
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^11. But notice must he to quity whore n tenancy exists^ — as Ch. 1 73. 
between mortgagee and mortgagor, Heace before the former Art, 33. 
can have ejectment against the latter to recover possession, v,>-v-^^ 
he must give six calendar months\ or a half year's notice to ^ 

• .1^1 • • • 'I' • • 75, Jackson 

quit, where the mortgagor is m possession; not il no privity. p,uug|,li««l. 
No such notice in Massachusetts nor England ; 3 East, 449; — i Jolmn. 
nor in Nnw York, to the purchaser ot" the mortgagor's interest, Jj^jj^^' — 
or to the third pci'son, between wlmrn and the mortgagee 
there is no privity of contract or estate; 4 Johns. 11. 215, 
216, .lackMiii v. Fuller. Court not unanimous in Jackson u. 
Lau^hhead, and DougU 31 ; and it seems thedecisioD was new 
in 14ew York; Ch. 113, a. 6, s. 34. 

So if A enter opon my lands, by my permission, but no ^ Johns. c«. 
rent reserved, and continue possession seventeen or eighteen ^^^^^^ 
jT irc. and make improvements, lie is tenant from year to year, * * 
and entitled to no'ice to 2Caines, 174, Jackson v. Bradt; 
2 Caines. Er. 314 ; 1 Joiiu.-.. Ca. 33. Jr.rk^on v» Rogers. » 

§ 12. But there may be a tenancy^ Lliough no specific agree- 4 East, 29, 
nent for a eerfoin qwmium of rent, and by /tarol ; as in eject- ^i^f'^^* 
ment for messuage and land, on a lease laid May 14, 1803, 
made by the pItV lessor, Jacklin ; notice to quit' September 
34, 1801, the messuage &c. holden by the deft, ot^ IM. Atkin- > 
son, **• at the end of the then current year of his /ma^o/.'' 
Atkinson owned the estate and agreed to sell it to the deft, 
let into posse>sion May 12, 1801, (old May-day) and he paid 
X30 ill part, failing ifi his purchase, he forfeited this £30; 
July 11, 1801, Jacklin with the deft, applied to Atkinson to 
buy the estate; Atkinson agreed to sell, but made a condition 
by parol that the deft. •*»fcouW continue tenant not for one year 
onhf, but from year to year,'*^ To tfais Jacklin agreed by paroim 
He bought at 1*550, and the agreement reduced to writing, 
and witnessed by the deft, but rrhnfft/ oniltlr,! his tenancy, Atkin- 
son agreed to take the defts. forfeited .LAO as part of Jacklin's 
purchase money. Held as the defl\t. ftnufuy^ so agreed to by 
Jacklin, the pli^s. lessor, was collateral to said written agree- 
ment, was binding on him, and the agreement made a tenancy 
for two yean at /to^f, though no rent was then mentioned, but was 
to be settled afterwards ; **and if that were not done, the lessor 
might recover upon a quantum meruit,'''' See 17 John. R. 153, 
300; all the !rs«:ors must join in the notice; 2 Phil, livid. 181. 

^ !3. jS'o iiolirr fo fjinl on n lidyr for (I yritr and no hnrrrr ; 8 Eait, 
lessor's assent imt nnplitd in the Icsset^s holdin<^ over; — as when, 
September 25, 1805, the pit. and deft, agreed the deft, should 
hold a messuage &r. for one year and no longer,'''' from June 
34, 1 805, to June 34, 1806 ; deft, entered and continued in pos- 
session during the time ; also held over. And August 11,1 806, 
plL gave notice to the deft, still in possession, and demand in 
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Cb» 1 78* writing to deliver up poMcasioh to tbe plu^ but tbe deft, did not, 
ArL 33> but held over three months ; ph. rrco\' red a year's rent from 
June 21th, 1805, to June 24lh, 180G, but no rent from Juoc 
24th to August 11, 1806, being the fraction of a quarter and 
double rent after August 11, 1806, when said demand was 
made. Sevt rai maienal poiius were decided in this case : 1* 
No notice to quit was necessary during said year, or at the 
end of it, to put ao end to the tenancy : 2. 1'hough tbe tenant 
held over several months, it was not implied or inferred by 
tlie court, the lessor assented to such hoKtins; over; therefore 
he !>.id a right to demand possession about fifty days after the 
year or teruj ended ; because, as Lord Kllrntjorough said, the 
lessor "not having in ihr mean tin.c (lone any act to rerogniz.e 
the deft, as continuing to be his tcnaui and this seems to 
be the true princij>le, — that is, ihe lessor must do some act 
implying' at least his assent tbe Icsbee hold over, and not 
merely be silent, as it seems he was in this rase, till Aug;ust 
11, 1806, that is, (lurin:^; the term, and for about fifty days 
after it ended; but in Mcssincer r. Armstroni';, al>ovr. the 
court sccnicd lo have inferrrj the lessor's assent from tus 
silence as to ilie lessor's hoklin;; ov • r. in that case, BuUf f 
J. said, the momcal the itiiant coulinues possession over the 
year, he has a ri^ht to hold to the end of the year; and 
Lord Mansfield said, the law implied a tocif renovation of the 
contract. If so, why did not tbe law imply a facH renovation 
of the lease, when Stokes thus held over. ar)d Cobb was silent* 
The truth is, this presum[»lion often made by the court, of a 
tacit ronovation of the lease or agreement, has no found ition ; 
for if 1 expressly \vu>e a piece of land to A for a year, toerid 
April 1, — -bolh panics know it so eiids; it is the lessee''s duty 
by the very terms of his contract, then to give up the posses- 
sion, and of course I have a right to expect, and he is a wrong* 
doer if he continue an hour after his lease ended. It i> true, 
if I knew he is holding tflvr, my conduct niny, or may not, af- 
ford cvicl( nee, I consent to renew the lease in Enj^land, New 
York, &:c. so far as parol lenses nrr valid; but thrrc can be 
now no tacit renewal in IMnssarhusclts, in its r riturr In parol, 
where a statute is exprefs, I hat every tr nancy is bin one at 
uill^ where it is fiot sanctioned Ity meriting signed ; thonc;li 
otherwise in the province, as to leases not exceeding three 
years. Sec on this point American Precedents : 3. Stokes 
was viewed as a wronjrddrr. uiu] not as a tenant from June 
S4, to August 11, 1 BOG, though it does not appear his con- 
tinuing in poFsrssion was in th it time objected to by Col'^: 
4. It appears tlir Irs^oi- ( rralcd di^nhle rrnt by drmnniliii!^ 
possession /orf^ afUr the term ended; lait ilouMr rent only 
after (he denuuid made. As to double rent in several of the 
United States, see Rent, Ch. 117, a. d, s. 13. 
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j 14. Tenant in common in Vermont may have a joint Ch. 178. 
action of ejectment* Notice to a supposed purchaser; A Art,9S* 
agreed to tieli land to B; one hundr^ dollars to be paid v^^^v^^ 
ai the time of taking possession, and the residue at periods 4 cranch, 
named. 13 look possession April 1 j, 1811, and then paid the 165, Hicks ». 
one hundred doiiars. A demised 10 D, who })rought eject- ^ft*"- 
Djcni against 13 to n cover pos«;es!!ion. Held B was enlillcd 
to notice 10 ^jUii beiore sued. 9 John;?. R. 330. 

§ 16. Lifiiirulprinciplfy, In nil land acuons it is understood 
the pit. or deoiuiniani auea tu rtcover possession in fact, of the 
thmg ttud fir» It must then be of something of which the 
officer, on execution, can give possession either directly or in- 
directly : of what then can be gi\e possession, and so for what 
does e^ctment or other land action lie, may often be a ques- 
tion, and in this respect the principle is the same in England 
and in the United Mates; then I nglish tIcciFions are iisefnl 
hrrr. It is a settled |jrjntij)le, that e.othin:!- ran l>e sued for 
and recovered in these aciions vhirh Kninoi he U.mind and 
iten — </v€B ruqxit tun^i vee videri pOi>>init ; beeauiC what eaiinot joim^ R 
be toutlicd and seen, the ollicer, on execution, ran ^ivc no »'Tu.— >(>iic« 
possession of to the ph., nor can he enter. Hence these actions |" ij'lf fi'J*"* 
S'^ver lie for twojyoreal hereditaments, as above stated, as ^^ ^-^ ,mmc- 
they are tn9ut6/f, and not tangibU ; yet they are often recov- diate iruee, 
ered in these actions ; and on two principles: 1. An^fendent *"a"'j'|||j"^JJ 
or tqtpurienttni to the lands recovered j because the officer annfmily, it 
gives posers- ion of them to the ph. hy giving him possession sufficWnt, 

of the land (o which such hereditament belonfrs; this is the '|'""5'> 

f r r I I 1 ther iienon 

ca*c ot \va^ s. commons. Qtre'ims o! water, tor the h^nn cov- in po^^^rs- 

ered hy it is hiied foi' and rfcovei'ed. Hence if one own the siun ; Jatk- 

watcr and not ihr land under it, his oidy remed\% upon a dis- **",V' i^u'^*'* 
^ t • L . * • —10 Johns, 

tarbance, is an action on the case ; so as to any other incorpo- r. 335, one 
real hereditament he holds or has in another's lands, whereof AgrMing to 
the other has the right of possession. See the authorities C^.T.'ru 
above, a. 14, s. 1, 2, ^c. 1 here is another pnnciple. If A ticeirheptj 
have a limited right in B's land, A's right often carries with it nrn pt- 
some actual tangible possession of the land itself; as where Acro"^* 
B owns the land, and A has a coal mivp '\n it : thus A may re- jnm li><» — 
cover in ejcefrnnnt or land action, k is not a bare profit ap- ^«»y li^'- — 
prendre out of l/> land ; thi*^ mine includes a portion of the ^'^^j,f^3Z^ 
land or soil itseif dclivti uiiie on execution. So if A has a Cro. ( nr. 
grant of the j>rima ionmra^ or the first crop of grass that an- 362, \Vard 
nuail^ grows on B^s land, and it is withheld from him, A may i^\\'iiTN~ 




n ^ F. 77-2. Rpx r. Tolpx.t,!!.- — ?.i1k — 1 Burr, 3f.r.. 529 — 6 Burr. 2f.73.— Noy, 
37 — Cro. El. 864.— Cro. £i. 8 1 si.— Cro. Car. .>o6.— C io. Jam. 664.— Crx). Jura. ft73.— 4 Mod. 
§7^11 Co.Sff. 
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118 PLEADINGS IN LAND ACTIONS. 

Ch. 1 78. l^s Uie freehold who has the best tonsure, and he who has 
Art, 33. the after pasture, bushes, &c. has but the profits in the na* 
\^Y^^ tare of a common" — A has the sole right of entry till the first 
crop is tnkon off. So it lies for the hrrbage^^i the bpst profit, 
and the grantee of it has at all U\]\v< a right of entry to take 
it. So a laud action lies for })as[iii<' for one hnnilred sheep; 
ihaL IS, as much laud as will pastun' liiciu ; and the case of 
C6ffin V, Coffin, Ch. 130, a* 4, s. d9, goes farther •, and 4 D* 
& £• 671 } 5 D« &; E* 339^^/»rtffio toruum is a tenement;^* 
3 D. & E. 775. So is a right to pasture twenty cows at 
£3 lOs, per annam each, to be fed in certain fields a certain 
pnrt of the year exclusively ; 1 D. & E. 671 ; and see Burt 
V, Aloore, Ch. 2, a. 5, s. 4 : and in all these cases now, the 
pit. at liis peril, is to shew the ofTicer the thing of which he is 
to give hull possession; 2 Stra. 1063; 1 Johns. C. 101 ; 1 
Csmcy 600 ; 1 hm* 4a0 ; and in our land action, the jury may 
have a view of the thing. Ejectment lies for an orcKard^ be- 
cause it is a word of known meaning, and the officer may well 
give possession of it on execution. So for a stable or cottage, 
for tlic same reason ; so for a warehouse or chamber, or cur- 
tilage; so for a house; 3 Leon. 210; Noy. 109; 2Strn. 795; 
Cro. El. 2n6 ; so of a close, if it have a known name, or is de- 
ecfibed; 11 Co. 5b \ Cowjp. 349; Cro. Car. 436, 471 ; Salk. 
254; 5 Bur. 2672; Cro. EL 186 ; 3 Stra. 834 ; 1 East, 441 ; 
8 East, 357; 3 Mod. 238: lies for a part of a hi^ way, that 
is, the land under it. See Goodtittle v. Acker ; 2 Johns. 357 $ 
2 Mass. R. 127; and see Ch. 228. 

A'o/(>. — Forms of declarations, pleas, &c. in land actions 
referred to declarations in ejcctnient ; 10 Wentw. 41, three 
i-ounts. Casual ejector s notice to the tenant in |)o?ses.s«on, 42. 
Declaration in ejectment on eight demises b^' tenants in com- 
mon, eight counts, ci^ht more counts and opmions ; 10 Went. 
43 to 48. Declaration for mesne profits ; 48. Posiea issues 
found, and executions; 48 to 50. Declaration in ejectment 
and trespass on several demises, and by dii]( rent persons at 
different times — pica, retraxit, jtidijiment, &c. 50 to 51. 
Declaration in trespass after judgment in ejectment by default 
i'ov mesne projils in the nominal [)lt*s. name, judgment, he, ; 
v)4, 55, 56. 10 Wentw. Index of references to various Eng- 
lish authors, forms p. 1 to 10; American, see below. 

Formedoti — English forms referred to ; declaration in re- 
mainder by a minor; 10 Wentw. 167 to 175. Plea, a fine 
levied &C.; 175 to 177. Another declaration; 177 (o 182. 
Four pleas; 182 to 183. Replications; 1813 to 198. De- 
murrer and joinder; 198 to 200. Declaration in descender 
fcc. ; 500 to 209. Index of references in formedon ; 203. 

yVritof right — English forms in, referred to; 10 Wentw, 
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GENERAL PLEAS IN BAR. ' HD 

4204 to Writ of assise; 313. IVeDtworth ftmiishet Cm^ 179. 
the few kinds of English writs in real actions^ except Art, U 

xJowor &c« y.^'Y^J 

Process in rtalaclk ns in Kenhicky^ act December 19, 1796, 
is as in Kngland in effect, except the returns are by the laws 
of the stale. All essain^, views, and vouchers are taken away 
after one imparlance, except the tenant plead non-tenure, 
joint-tenancy, or several tenancy, in abatement ; and then 
(after such plea is overruled) he puts himself on the grand 
assize, and the mise is joined on the mere right, and tried 
the next-K:ourt by sixteen jurors, summoned, tried, and sworn 
a*? in other actions ; he has no excuse but non-summons. 
In ejectment the pit. may declare in hi?^ own name, and at 
once stale his title &c., as in Massachusetts, deft, may [ lead 
not guilty or his title. The real proprietor niav on motion 
be admitted as deft, j and act December 18, 1800. See 
judicial proceedbgs, Toolmin's Kentucky Laws, ]^ 189 to 
970, many valuable provisions derived from Virginia, with 
:fi€Oie alterations and corrections. 



CHAPTER CLXXIX* 



G£N£RAL PL&AS IN BAB. 
Art. 1. General principles, 

§ I. Having thus considered declarations and various 
matters as to tnem ; pleas in abatement, and many incidental 
matters i and in the last chapter, the pleas proper in each ac> 
tion, I now come to consider general pleas in bar; that is, 
matters pleadable in bar of actions, generally or specially, 
not confined to one or two kinds of actions, but are applica- 
b''- to actions {generally; as acceptance of satisfaction, ac- 
quittance by vt( turd, &LC* ; or award, coverture in bar, duress, 
denaccs, infancy', former judgmeiu, never baililT, receiver, 
executor or admmistrator, no effects as trustee, turn damnifi- 
€ahUj non egt factum^ not guilty, nul liel record^ piynient, . 
pUfu: aJ niiiistravit^ release, saved harmless, usury, act of 
limitations &c., special matters that excuse or justify the 
^Irft. in numerous cases, and in various kinds of. actions. 10 
Johns, R. 49: Flea ia bar is, where the plea bcginji in. 
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120 PLEADINGS— ACCEPTAKC& 

Ch. 170. abatement and concludes in bar; and if a demurrer to soch 
JirL 3» pica concludes in bar, ilic judgment is final, 

^^y^^ § 2. But it is not ini< ndrd here to attend to every kind of 
general pica, found in ilu> b^nulish bo ks and in our own; 
nor to ever^ matter that will excuse or justify a deft, as to 
the charge made against him ; bat only such general bars 
and such special matter as a pleader may have occasion to 
attend to with some frequency ; nor will it be necessary to 
dwell long on the matters in this chapter, because, as will 
lio stated as I proreecl, most of them have hcru already suf- 
ficiently trntcd of, or nearly so. lender this head'of Plead- 
tnu.s or Gnural pleadings^ many niatlcrs arc brielly eonsid* 
ered, or merely named, in order to preserve a general 
connected view of a system of pleadings, of which the 
epriff plaeilonim contains the mere outlines; which outlines 
are intended to be enlarged upon under this head of plead- 
ings directly, as will be seen in many instances, or by refits^ 
enro to brniichcs of plcadins;^. nr\tt>rally brought into vieWy 
and considered iti diirereiit p trts of thi- work. 
Art. 2. Acctpianct of sumelkinii in satisfaction, 
§ 1. Whenever the pit. has a just demand against the deft, 
it is often in the plt^s. power to accept something of him in 
satisfaction of that demand, and the defies, consent to that 
purpose; and when this something is so delivered and ac- 
pepted, and is a h ir to the demand, the defc« may plead the 
matter in har of it whenever it cannot so well be given in 
evidence ; as where the pit. sues the deft, for rent or repairs 
fee, on account of his term for years iti ccM'lnin lands. th<* 
defl. may well plead actio no/i, admit the lease made lo him, 
but also that at , on , he surrendered all the resi- 
due of his term to the pit., and. all his estate, right, and title, 

S Inst. CI. and interest therein, wnich suwnder the pit. then and there 

slwiid*236 *^*^^P^^ 5 paralus. The pit. may reply, he did not 

' ' surrender &C., and ofler an issue if he can deny the sur- 
render. 

3Ifu.CL2H. <^ 2. So, to an actiori lor rent, the defl. pl^ndt d, before if 
became due he assigned his lerni to A. hv indentiire, who 
entered, and was possessed &,c., and ih it the pit. had notice 

thereof, and at ^ on — , accepted the said rent of the 

said A ; hoc parahu. Is not of itself a waiver of notice to 
quit ; confirms a voidable lease. 
1 Cruisc,Q74. § 3. So, to an action on a bond with a condition, tlie deft, 
— ^^o* on oyer pleaded, he procured one J. to elvc his bill oldicr- 
«^ Inc. CI. ^j^^^y j^Ij^ j-^jj, jJ^^, ^^^^^^ j^^,^ which bill the pit. 

ai , on . nreejijed in full payment and di<chnrgeoi 

the XlO, meuliont'd iii the coaduion of the bond j hoc paralus- 
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CENERAL BARS— acquittance. 121 

i^lkatinto, J. did not deliver the said bill to the pit., and Gb. 179. 
^offered an inue. Jjrt* 3. 

§ 4. So, to an action on a bond, the deft, pleaded a delivery v^^n^-^w^ 
of rom, and the plf'<. acceptance inTull satisfaction; and 3Iiii.€;L217. 
hoc paralu?:. Ph. protesting deft, did not dehver the corn ; 
for plea said, he the pit. did not accept the said corn of the 
%leh, in full satisfaction of the said jCti, in the condition &i,c, 

§ Bm SO) ft bond pleaded as given and acc^ted in dis- cufu 199, 
cbarge of a promiBe^ and payment accepted after the last <oa 
continuance. 

f 6. So, in dower the deft, pleaded, the pit. accepted an FLOea.98l 

annuity: so, the deft, ple^itled the pit. accepted a promise 
from a third person, and discliarged the deft. Replication, Mo<i.Eat30. 
did noi discharge : That tlir pit. accepted another note: Lit. 
121 : accepted XlO, in lull of all demands. Bro. U. 93. 

§ 7. If the condition of a bond be to pay money, a horse 8ias.CLS15L 
w other thing maj be accepted in discharge ; otherwise of 
collateral conditions, as to deliver corn &c A less sum 
may be accepted before the day, but not on it ; and if a bond sins. ci.iuL 
he to deliver a horse, money will nor discharge it; for the Jj^*'**'* 
condition in the deed cannot be altered by parol agreement. 

§ 8. This article acceptance is connected with accord and 
oatisfaction in principle : so with discharge ; see those heads 

§ 9. Account stated ; paid by note. Form, 2 Ch. on I I. •!> fc*ait» 
435. Pleaded in bar of the original demand sued 5 usually 
as a sham plea to put the pit. to reply, that the note was not 
paid when it became due. Like plea, the pit. accepted a 
bill of exchange. Id. 43$. 

§ 10. The better opinion is, when a negotialjlc note is lOTohm. 1^ 
accepted on account of a prior debt, it is primafacie evi- 106,366. 
dence of snt isfaction. 1 Johns. R. 34; 5 D. & £^ 517 j 8 
Johns. R. 206. 

AnT. 3. AcquUtmctm 

§ 1. The deft, says acltb non^ because after maldne the fl»e C3I. Iff^ 
"writing, (one sued on) to wit, at on , the pit. by a 

C^tain writing, the deft, produces, bearing date &:,c., ac* ' 
knowlcdged he had received JC , with which he confess- 
ed himself paid &c., and thereof acquitted the deft., his 
heirs, executors, and administrators, by the same writing; 
this he is ready to verify &,c. Replication, non est factum^ 
by one, and did not receive, by the other, as to such acquit- 
tance. Both pleaded, prtelwU non, thus-^and the said B. ClilPl- 
and H. saj, they ought not to be precluded from having their 
action &c., because the said IT. says, that the writing of ac- 
quittance aforesaid is not his deed, and this he prays may be 
inquired of by the country, and issue joinrd ; rtkI the said B. 
says, that the said H. did not acknowledge he ^ad received 
VOL. yi, 16 
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• » 

Ch. 179. and had of the i>U. the said X— » or any pai t thereof, 
Jrt, 4. by that writing, as the pit. above alleges, and offered an 
issue. 

I' < ) § % As to parcel |||^ deft, pleaded an acquUiance from 
*ai,2oa. jj^g p|( gj^j residue, wminfQrmatus and judgmenU 

Ph. replied, acquitinncc for another debt. Prtclndi nnn, as 
to snid JCG, ot which the deft, haiii pleaded an anjuiiiancc ; 
because he says, he received the £G of the deft, in liic said 
writing of acijuittance specified, in part payment of the said 
JClO, whereof he above acknowledged himself satisfied, and 
not m part payment of the £10, now demanded, as the deft* 
alleges ; hoc paratus fye. Deft, rejoined, that the pit made 
the writing of acquittance aforesaid to the (KTt. in part pay- 
tnent of the £lO, now above demanded, as he alleged in his 
plea, and of this puts &c. 

§ 3. More cases of acquittances pleaded, see RaslcKs 
Entries, 179, IRO. 

So bar pleaded b^ acquittance, averrinc the bill could not 
1)0 found, and that it is the same bill. rlt. replied, not hu 
Aud* Other pleas of this kind, WincL Ent. 306; Bro. Red* 
SOI ; Placil. Gen. 5. 

§ A, Sec acquittances in sundry cases, Cli. 156» In mod- 
ern IookS acqiiillances arc ron^idrrcd pretty much under 
the head of Releases, as being much tlic j;ame in principle. 
Still, however, considerable useful law is found in the an- 
cient books under the head or word acquiliance. To debt 
8 WUs. 86w on a bond without condition, satisfaction must be pleaded by 
deed* 

•'iM.d. 49ft. § 5» FurOur agmrance : Declaration on covenant to make 
it. Bar, not demanded. Deft, said, the pit. did not request 

him to seal, and, as his deed, deliver to the pit. the said 
W riting of release, for further as>uranco of said close Sic, to 
the ph. lo he mnde. as he by his declaration sujipose«?: hoc 
paralas. This hiLhcrio has been a very rare plea in our 
practice. As generally, in our conveyances, at least in New 
England, they are usually made complete in the first in* 
stance* 

Ch.l91,a.2, Art. 4* Accord and saiisfaetion. This is a good plea in 
8. 10, a. 3, s. "bar in account, assimipsit, in case, debt, in replevin, trespass^ 
i^jmWT^ trover, waste. &r. ; in fact, it is a c:(>od pica, wherever flam* 
* as^fs are deniandable by way of amends : Is one of the re- 
medics by the partie«, Ch. 2, a, ; in Covonanf. Ch. 121, a. 
2, r. 10 ; a. 3, r. 3, cases ; and Debt, Ch. many cases ; 
and the principles on which this plea is pleaded, and our 
MarqntBd v. manner of pleading this plea, as in flfarquand v. Hale ; and 
3 1'"^ ci 203 ^^^^ I^vett, Ch. 35, a. 11. The substance of this plea 
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as formerly pleaded in England, may be seen in the sub* Ch. 170« 
joined note.* (Form of plea, 3 Ch« on PU 434.) Art, 5. 

Art. 5. Award, V.-^"v-^-' 

«^ I. It will not be necessary here to add mucli on this sub- Form w 
ject, so largely have awards and abitramoms already been g^^^J^* 
coasidered, Ch. 2, a. 6, 7, as one ol ilie remedies parties ^ 
themselves adopt. Ch. 9, a. 16; Ch. 13, as the ground of 
Mtumpnt, Ch. 141, as the grooml of d«bt. Ch. 167; Ch. 
170j a. 14. Pierce.v. Treadwell. 

However, some matters my here be added on a subject that 
occupies so large a part of a system of pleadings The man- 
ner of pleading an award as in the subjoined note. 

% 2. JVote. — More anciently in Englniu!, in tin nctinn brou-lit, 3 ins. CL 
defence &p. as to the force, Uc non ml. aiid as to the residue ^ 
of the trespass aforesaid, above supposed lo be done, actio 
non &ic. Deft, says, iliat after the time in which the tres- 
pass is supposed to be done, viz. on ■ at — — « the 
deft, and pit. put tiiemselves on the award, determioation» 
and judgment of A, B, h C, as well of that trespass as of all 
other trespasses, suits, quarrels, debts, dues, and demands 
between them, the pit. and deft, before then had, moved, or 
done, and the arbitrators taking on themselves the burden of 

* Defence in common lorm, actio non Lc, because protesting he does oot ^ Msign- 
acknowledge any lliing in the dedwraiion to be true ; for plea says, that af- mem oi 

ter the promise i-^H xvn«made, lo wit, at ^,00— ^ such • concord aeois aoa 

was bad bclwcen ilie pit. and deft., by the mediatfon of their friends ami- i»iM»ceaoi 
eably interposing, ai well of that pnnaisc of all other lrcs|)nssc> im.l of- Rccotjms 
fences uc, between the pit. and deft before the same fUme) had, done, cannot uc 
moved, performed, or pending, to wit, that the deft, should glTe to the pit. pi—oea as aa 

£ , in full satisfaction and dischai-o, as well of the promise whereof (lie ■°*Jf*VjJ|" 

pit. now above complBins, as of all other trespasses and otience» hy the dell. 
bdfoi* that time to the pit. done ; end that the deft, thence aicainst the pit., °" 
as well of thai promise hs of all olher trespasses and ofTencrs, was forever • oona , * 
to he discharged and acquitted i and the deft, says, tliai he tlicn an4 there kronen, SRfc. 
gave end delivered to the pit. and the pU. then and there, rereived and 

Hccrj trr] (!](> >inme £ , of the deft, according to the form and effect of tb« 

egreemeiit afo.^esaid i and this he isreadv &c. ... 

The •eplieation was no such concord, vrecludi non, beenue be said no 
siirh concord \v:\> !i '1 between the pit. and deft, in the nuiuier and fom lift 
alleged, and oflered an issue. 3 Inst. CI. 2i>3. 

Thb ancient way of pleading accord end satisfaction, was much the moat 
Ipti 'ihv ; and \vh»^ a nnich more iin-^afe way of nleadina: than the modern, 
as in that tlie party pleading this jilea, has only to allege, and prove he 

gave $ in satisfaction of the demand, and that the pit. accepted that 9 Co. 90,. b. 

sura in satisfnrii<)n of it By this concise way of pleading accord and satis- — Stra. 6?3| 
faction, called fw«for»/ in some of the old books, the deft, avoids the hecerd —6 Mod. 86 
of mispleading (be special manner of the agreement, and is not hound to 
produce evidence to support the particulars of it, but only evidence lo 
prove tl'e payment and acceptance in satisfaction. This short and concise 
way of plendiiii: an accord, is -aid by some, not lo he properly pleading Maybe irf 
Bpcor.l and siuisfaction, but pleading satisfaction ; at this plea is not often evidence, 3 
pleaded, and naosi matters essential to it htve been fltftted in the chapters p, 
above mentioned, it is not aecesiarf to add here. 235. 
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Ca. 179. awardiDg m t^e premises, then and tbere twarded, dttamn^ 
Art* 5. ed ami adjudged ia the form foilowiog, to wit, thai the daft* 
Sii^^y*^ shooM give to the ph. 20i. in full Batisfactlon of the traipaser 

above specified ; as also all Other such trespassear ^arrahy 
« debts, dues, and demands, which 20r.tbe deft, then and theft 

g:\vc to the pit. according to the form and effect of the awardf 
determination, and judtrment aforesaid ; hoc paraius fyc. 

§ 2. The pli. replied, the arbitrators made no such award, 
precludi non^ bocausp he says the arbitrators did not make 
any such award, order, or Jiidt^uienl of and upou the trespass 
aforesaid, as the deft, alleged and offered issue. 

( 4. These pleadings are concise, dear, and 8iiii|ita,aail far 
better than the reduodant pleadings oo the sublet in tnodern 
times. Award maj he in evidence in aataaymf, 2 Cb. 437. 
6IIII.CL17. & 5. Debt oo aa award* The pit. on oyer of the bond 
and condition to pcrfarni the award, pleaded no award made 
between the stibtnis^ion and the lime appointed for making the 
award in the usual form. The deft, replied nnd stated an 
award made by the arbitrators, nearly in the above £orm, 
ready to he dehvercd kc. and assigned a breach by the deft., 
and alleging performance on the pit's, part ; and this he is 
ready &o. Rejoioder as ia Ins plea do award ntade hj th« 
afhitrators &c. &c., and ofiered issue, 
iw. Bi 463, ^ 6. If arbitrators join with the umpire in the award, it is 
fiU>d^»oii!* surplusage, and the award is good and may be declared 
on as his umpirage ; and hence it may be pleaded as bis umpi- 
rage and his sole act. When tlie defence is the revocation of the 
ubmission, it is in evidence on non assumpsti. IG Johns. R. 
205, Alien r. Watson. In the following cases, Nccdhani 
Gorham, and Procter v. Walker, he. it was held a parol sub- 
mission is good and binding, and may be well plt^adtsd with an 
award thereon in bar. 
Gorhaia*^* "^^^ award pleaded between the assured and 

UuaTs. J. underwriters on their parol submission by their policy as 
Oxirt. Ksst^v broker. The action was assumpsit on the policy of insurance. 

The deft, pleaded actio non to first and second counts, and 
said that after making the promises therein and before sued 
S;<-. divers (i'spittcs had arisen between iho nssnred and insu- 
rers (iKiiniiig tluMu) as to his demands on ihcm &:c. by reason 
of a loss the ph. aMcfjcd had come to his vessel kc, and to 
make a final end thereof the said G. H. F. B. and G. (insu- 
rers) by P. C. Brooks, their agent, duly authorized &c., and 
the pit. at on submitted themselves to the arbitra* 
tion of (was by parol) to award &e. of and concerning 
the premises and alt demands he had against said G. H. F« 
B* and G. respectively by virtue of said policy and pfomises 



Digitized by Google 



G£N£RAL BARS— AWABH. I2i 

Uc. for and by reason of any loss &tc., and engaged to abide Ch. 179. 
by kc. So staled the referees accepted, heord, and awaickd, Jirt. 5. 
tbe pit. hid no demand upon and against tli<dni ^c. } hoc jjO' ^/^y"^/ 
raiu» award was io writiog. Replication, no award made 
and iflsue offered. la tbis em there wu do evidence of any i Bae. Abr. 
subounioo but the tesiimooy ofooe of tbe referees, or of the ^'^^^f 
ageot*! autboriiy. 1^ referee testified tbe uodecwritert i con^DT 
never appeared by tbete^beive^ that the pit. did not object to eas.-i Co«. 
Brook's power or to any want of sobmission. This deemed 

f»od evidence of tfie submission and of the ngent's power, 
ut held, the agent must be authorized by deed when the 
principal must act by deed, but may be by parol where the 
principal can art by parol, as refer &c. 

Held, a parol jsuijmission is valid between the niaslei of a Hf^Sj^'^* 
vessel and bis owners as to wages and disbursements, and that 
the award is good evidence on wm oitwt^^, 

1 7. But where there is a submission by parol to five per- ^j^J. joUm. 
flOOSy tt is held, that all five must join in the award ; «eeur, to do r Gnwv 
•D act of a public nature $ cited 1 Bos* & P. 343 ; see Cb* v. Miitor. 
1^5, a. 6, s. 26. 

^ 8. Where an awnrd is to he ready to be delivered at a iLd. Rayin. 
particular day, at a particular piacc^it may be pleaded that it JfJ^^iJ,*''^ 
was made elsewhere, ready to be delivered at tlie place. Ar- 
bitrators cannot direct the surrender of the arbitration bonds. * 

^ 9. If an award is to be made in wriiing and ready to be i Ld. T^avm. 
delivered by a day named* it is sufficient to plead or shew ^ 
that it was made in writing by tbe day, without adding it was 
leady to be delivered* At any rate, if to be delivered on i 
request, no objection lies until a request is shewn. 

Apsjol submission to arbitratioo, and a perfermance of i^ttus.!^ 
their award, is a bar to an action on simple contract. 

^ 10. If an award contains general words sufficient to take i ^^fa. (MC, 
io all matters, tbe pit. who sues a particular matter shall not ll^jjil^'* 
be admitted to sliow nnv ihing was not ta! en into coniridora- 
tion. This was an action against the deft, lor u rungs done lu 
tlie pit. in India, as the defu was deputy governor of the East 
India Company. He pleaded, not guilty, and gave io evi- 
dence e release tbe ph. gave tbe Company in pursuance of 
an award, reciting be had sustained several injuries by the 
company's agent, particularly tl)e deputy governor ; therefore 
tbe referees award him (pit.) £1000, and ordered the pit. to 
give a general release. The deft, being no party to it cotikl 
not [ilcad it ; licnce the chief jtistire allowed hirii to L:.tve it in 
evi(l( IK e in miligaljoo of dnmn[i;es. Pit. otiered to call the 
arbiiraiors to prove thev refused to consider the cause of 
4l)id action as it wab lor the ^livaie ^ciM>iiai wrong } but the 
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Ch, 170. awnrd and release having general words snfTicient to take ia 
Art. 5. all, ihc court would not sufier any evidence to be given to 
coiilradict the award. Verdict \n. damnsjes. Quare ns to 
this case, for when the &ubnii^>sion is as usual, of all demandsy 
tnd the referees think they have coDsidered all, as they will 
when they know of none but such as they htfe oonsidered^ 
they naturally make a report general enough to contain aU, 
yet in fact, an important domand was not laid before them,' as 
is often the case, and of course their award does not in fact 
embrace it. Now what is to be done ? Is it to be lost ? Now 
accordidT to many dc isi'^ns already ^tntod, s'irh n (femand is 
suable and proveable, and IT not, in this case Sin llmi; i\ Far- 
mer (if so the fact,) how can a demand, not knowu of or con- 
sidered by the referees, be sued in any case when they make 
a general award as that they have considered all demands 
referred to them and awarded on them lie. The referees 
unknowingly omitting an important demand, think they have 
settled all matters ; but they are mistaken and see their mistake 
the moment tiicy know the truth* Now it is repugoant to first 
principles to hold an award, or even a verdict, any more 
than the sclllcment of an account, so covers a mere mistake 
that it cannot be rectified. So contended the only remedy is 
in setting ihc award aside. This is generally no remedy, be- 
rausc generally, at least often, llie award is accepted and even 
executed before the omitted demand is discovered even by 
the party, as it may be some remote title to some real estate 
or some loss on a distant voyage &c. not known till long after 
the award is even executed. On the whole, the above is a 
very doubtful decision. And see Webster v. Lee, Cb. 160, a.3. 

^ 11. A verdict in nn action is taken for a certain sum, but 
subject to the award of an abitrator. If lie award a greater 
sum, liis award is void, and no n.^isnmp'^if by any impliralioQ 
ariaes even to the extent of the sum named in the verdict, as 
the ward wns of an entire sum. 

12. il a lime be fixed for making an award, and one is 
made after it is expired, it may be pleaded and shewn as a 
valid award, if a power was given to the arbitrators to enlarge 
the time, and the award is in fact made in that time, though it 
be not expressed the referees did enlarge the time. But the 
court will not grant an attachment for the non performance of 
the award without a verification of the fact. Whenever the 
costs of the cnucn and of the special jury arc distinctly and 
separately submitted to the discretion of arbitrators, they must 
distinctly adjudicate on each, or the awerd will be bad, and 
no bar &.c. ; and if they direct their ow n ex|)enses to be paid 
witliout authority, so far their award is bad and to be set 
aside. 



6 En si, m, 
Homier v, 
Carlton. 
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5 13. Dchl on bond. On oyer of the bond and condition, Cw. 179. 
Leld, the deii. could not plead iu bar to this action, partiality J; /, a. 
wd improper conduct in the arbitrator, in making nis awara v^-y^v^ 
Iritbout hearing tbe defu and his witnesses ; but only cause g 344, 
to set the award aside. Nor can a parol :igreement between Bract.iick r. 
the parties to abandon the award, be pleaded to such action, '^i^omj^n. 
0? t!io claim arises on a deed ; but a cross action niny lie on 
the agreement against the pit. for suing on the bond m 
breach of such agreement. The agreement wns not even 
Jpleaded as accord and satisfaction, but only a:> aa agree- 
ment.lo waive without anj^ act done. 

ilt4. This was an action on promises. In this case, in h k. 
T^fkaves & Co. assigned by deed, all debts due to them .I^^i^'/j^^ 
' to the pit., and gave him a power of attorney to receive and Joft^y. 
compound for the sam^. I 'nder this power the pit. in 1799, 
submitted to arbitration the matters in diflrrcnce then sub- 
sistins: between Geaves 8l Co. his j>rincip:il» and the defts., 
and the plu and defts. promised to each other to perform the 
award. The arbitrators awarded a sum, £831 19;. 4d, due 
from the defts. to theplt. ^ as the attorney or assignee of £• 
P. Banfill, senior ^ deaves,*' (his principals 0 and that the . 
defts. should pay that sum to the pit. " in full discharge of 
«11 debts and sums of money due from the defts. to E. P. 
V Bantill, sen. & Geayes, on any acrotmt whatever." Held, 
1st, he mic;ht maintain an action for it in his own name: 2. 
The court will not presume the matters in difference sub- 
mitted, arose after said assignment and power to the pit..; 3. 
But such matter may be pleaded by way of defence. to the 
action : 4. Not necessary to make a profert of the deed of 
assignment, for it Wbb but inducement : 5. The plt^s. power 
was tn refer matters as they existed in 1797. Hp referred 
in 1799, and the defts. suggested the matters in 1797 were 
at an end, and ^lew matters arose after, that is, after liis 
power given, and so the eonrt w ould intend ; but the court 
did not so intend ; and Lawrence J. said, facts were so, 
^ it should have b^ pleaded by the defts. and cited Salk. 
74. A subnussion of all controversies pending ; award, all 
suits now pending between the parties cease, and defts. to 
pay. jSlO, in full of all demands, and release all demands till 
the time of the award. Iff id, release good ; for no demand 
' is to be intended to ari.sc in the meantime ; and Lawrence, J. 
added, '"and if any new controversy had happened, which 
is not to l>e intended, lie that preter Js to excuse the non-per- 
formance ought by his pleading, to set it forth and shew it," 
^ So in thb case, if new differences had arisen between the 
date of the assignment and the time of the reference, it 
ahould have been shewn by the defts. by their plea.^* Held, 
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Ch. 179. on the (lofts', ^pprial demurrer to the pit's, declaratioti, it 
Ari. 5. does not ri|)|)rRi' the pit. had any duT€i power to refer; but 
^^.i^^*-^,J this award seems to have beea deemed good and pleadable, 
as the eroimcl of actum on this principle ; that hj tne assign* 
meat, the whole equitable Interest in the debts due from the 
defts. to the plt^s. principal was assigned to, and vested in| 
the ph., and, having this interest, he agreed to refer the 
whole, and the award, the defts. owed him as llie attorney 
and assi^ee of his principals, and should pay him as such, 
was good. 

This case establishes one important rule (among others,) to 
wit, that if it do not appear in the award itself, that it contains 
matters not included m the submission, or in the power to 
submit, but in fact the award does contain such excess of 
matter, this must be pleaded by the party objecting to tho 
award. On the same principle, the cestui qut trusty in per« 
sonr^l matters, with a power from his tru'Jice, may submit 
for him, ninJ promise himself to perform ihr rtwnrcK and the 
arbitrators may award payment to the cestui que trusty and 
the award is valid* 
i eh. en $ 15* Though an award may be given in evidence on non 
Dkiit Jn ^''■ffi^^^ 7®t ^ ^ plead it, to compel the pit. 

ai.r.wbiUog in his replication, to take issue on some particular part of 
k. a) —1 the plea, and thereby to admit the residue, and thereby to 
^7^2^' narrow the facts in issue, and so the evidence. This is oOen 
Baand.183.— Very beneficial to both parties. Kyd on Awards, 390, 392, 
4D.k 465. Form of the plea.no awar l Fiiide; 2 Ch. on PI. 476: 
' Of a plea stating the award and also statin^^ tha plt*s. non» 
performance of a condition precedent j id. 477; 2 Saund» 
184; 1 Saund. 165* 
1 Day's Ca. $ 16» Pleas in bar to debt on bail bonds* Forms, 3 Ou 
130 -Kirby, on PI. 478^ 480. An award performed is a good plea in bar 
^^i^ ** to an action for the matter submitted. 

Action on a note. Plea, it was given to enforce obedience 
to an award to be made &c., and no award made. 'J' he pit. 
r may reply and state an award, without averring performance 

by the pit, 

KWnr, il, § 1 7. ConnectScut-^pleas m bar there, to an acdon on a 
ritob9.iiaIL ij^ji ixMid* Plea, a surrender of the principal in court as 

matter in pais and not of record, is bad. 
s Day A Ca. ^ ] 8. Conuecticut* Case against a sheriff for an escape^ 

Sjfj^il ff yy'^' P^ea, he swore out nf jaif &c., is p;oDd, statins; the process 
thus, "that the prisoner bein^ a poor debtor, unable to su]> 
port himself in prison, prayed out a proper citation and noti- 
fication to notify the pit. to appear before A, a justice of the 
peace &c., or some other proper authority, at the dwelling 
koose of tha gaoler &e., to snow cause «c* that such citar 



Digitized by Gopgle 



GENERAL BARS-OVERTURE. IM 

tion was served Sec, and returned to B, who was then a jus- Ch. 1 79. 
lice &.C., who attended at the time and place mentioned &c., ArU 6. 
and examinrd into the circumstances of the prisoner, and v^^ -^-^a 
being of opitiioii that he was a proper subject of the poor 
prisoner'^ oalii, admmistcred the same to him ^c, that the 
nrnooer rMnained id ffnoH one half hovr longer, and nothing 
oaving been left IbriiiB support, went at iarge^ which was 
averred to be the same escape &:c. Held, a good plea« Pit. 
may reply, that nMNiej was left &c« for the prisooer's sup* 
port, if the fact be so. 

19. Connecticut. Judsrment reversed <Vc, pleaded. As 1 Day's Ca. 
v^here goods were seized on execution and delivered to A. '^^^J^jjjj? 
on his giving a written promise to redeliver them to the oiii- 
cer on a day named. On this, A was sued ; he pleaded in 
har, that the judgment, on which seized, was reversed, and 
the goods restored to the original owner. Held, a bad pica. 

§ 30. Conructicut. Laches pleaded, in not suing the origi- Kirhv, m, 
na! debtor B, while solvent &c., as where the promisee sued 
A, who, in wrilinc:, in consideration the pk. withilrcw his ac- cMtii lo 
tion and attachment, laid on such debtor's property, promis- Ea«t,4<),«oic. 
ed he, A, would pay the debt, if it could not be obtained 
from B. Held bad. 

§ 31* CmuueHcui* To a tcire facias to revive a judgment, KM^i^- 
matter cannot be pleaded in bar, which might have been 
pleaded to the original action in bar of it Hubbard & aL 
T. INTanning. 

§ 22. Connfrffntt. An officer is sued for nonfeasance in Kigby,919, 
of!)cr. he niciy plead m bar, the special instructions of the pit. 
Art. 6. Coverture in bar. 

§ 1. This is also a good general bar in most actions, as Fonnsof,2 
where a woman is sBairied or a fam covsrf, at the time she (^'^'^ 
eives her bond, note, or covenant, or makes a promise fe. 6 inrCiM, 
In such case her act or contract is void ; and if she be sued 207, 20s.— 
upon it, she may plead actio non, because she says, that at of^^IJjjiSIS 
the time of making; the writinp: nforcsaid, she was covert of in bar: 2 Cli. 
T. licr husband, then living, and now in full life, to wit, at onrL416. 

; and this she is ready to verify &c. To this pica the 

pit. replied, that she at the time of mai<.ing that writing was 
sole and not covert of the said T., as she alleges, and offered 
issue. 

§ 3. This plea was much more in use formerly, than it is 3D.&E.631. 
now, as in modern times it has been settled law, that coveiv 
ture m^j nc pven in cvidrncc on the general issue, though }„ 
still it nipty be pleaded it ihc party chooses, and the form*^ in nlmtemooti 
wliic !i 11 has been pleaded have varied. One form was ior 
the pk. to reply, the deft, was sole ; absque hoc, she was cov- 

voi.. VI. 17 
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Ch. 1 79. ert &c. ; hoc panUiM } and the deft* rejoined, fthe was covertf 

Art. 7. as in l>^r pica. 
^^^^,1^,.-^^ § 3. So lo an action of debt fee. brought by a femt emtrty as 
5 Cum. D.P1. soie, ihe deft, may plead in bar, that A and she are man iied. 
3, w.ai. J 4^ 'pij^ pjpj^^ iisejf^ ig simple and plaui, but the rcpli* 
^ere, and eatioii to it has often led to mach intncate inquirj ; fior 
ch 'on pi!^' tb<ynsh general role has ever been^ that a/mw mwri cwm 
^ neither sue er be sued alone ; and that she is liable to no 

action upon any contract during coverture, but that the coa- 
tract is absolutely void ; yet there always have been some 
excrptions to this crencral rule. As where the husband has 
been considered as dead inlaw, and shv entitled lo dower; 
as if he be exiled lor life, or has abjured, &lc \ or, as decid- 
ed in New York, it iidjudged to the Slate priscm for life : so 
if divorced a vinculo, her capacity to contract is restored 10 
her to all intents ; but the plea in reply ing, that she had« when 
Ptme covert she Contracted, an adequate separate maintenance settled on 
br«uori'cy'^ husband, and lived sepaiaic from him, has on* 

a Ch. OB A' dergone the greatest variations, and produced much the ' 
46a. litigation ; but the law on this point has been fully 

ed, Ch. 19, Baron and Feme^ and in other chapters- 
6D. fc.E. ^ 5, 111 this action for use and occui^aiion, ttie deft, plead- 
f.l«ei^. covertvre, averring that C. Leigh, her husband, was still 

livin2:. The pU. replied, that before the promises ^c. were 
made, to wil, July 1, 1779, the deft, and C. Leigh were 
parted and separated, and July 2, 1779, alimony was aHow^ 
ed by the ecclesiastical court pendhig a suit there, which 
^ as a sufficient maintenance, and that she obtained credil 
and made the promises on her own account, as a fern ioU^ 
and not on her husband^s credit, and being so separate, and 
apart &c. ; and hnvint}: such alimony, 'he mnde the promi<iPS 
&c. To this replication the deft, demurred ; and it was adjudg- 
ed iKid. Judgment for the deft. One objection was, that the 
deft, did not plead she and her husband lived separate by 
their agreement anoilier, that it wa^ not pleaded he settled on 
her a separate maintenance. 
AaT. 7. Dureti, 

Thb is also a general bar in actions en coatract, and d»- 
pen most be pleaded and cannot be given in evidence, as 

stated, Ch. 91, a. 5; Ch, 121, a. 2, r. 6. If one of two 

promisors sig^n a note by duress ; Ch. 42, a. 1, Pierce's case; 
and the princi}>les of the plea cori'^idered, Ch. 158. This 
plea has been already, in Ch. 144 and Ch. 158, considered 
as largely as is consistent w ith the plan of this work. Fom 
of it, 2 Ch. on PI. 464, 466. 
AaT. 8* Infancy. 

Form of the § L This, too, is a general pica, pleadable in many, actions, 
plM, a Cb. OB Ft 4S6» ii debt. 
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and generallj in all founded on contracts, except for neces- Ch. 179» 

saries, as all a minor's contracts are void or voidable, if not jirL 8» 
for necessaries ; therefore, whenever a minor under twenty- 
one years of age is sued on his contract, not for necessaries, 
he iii iy appear by his guardian &c., make defence, and 
plead the plu ought not lo have or maiuLain his acUon 
against the deft»i because he says, that he»at the tine of ex? a las. oL 
ectttingthe writing obligatory sued on, (if a dead| was within 

the age of twenty^one years, to wit, of the age of years* 

and no more ; kocparatus* Though the words under the to wit^ 
nro not essential, as the law views all minors alike, and with- 
out the videlicet^ there is a sufficient averment he is under age, 
or is a minor, or infant. 

§ 2. To I his plea the pit. replies, that he ought not to be 
precluded his action because he rays, the defu at the 
lime of executing that writing obligatory, was of full age of 
twenty-one years; without this, tmat the defL at the time of 
naking that wridng obligatory* waa within the age of twenty^ 

one 3'enrs, [to wit, of the nge of years] as he in hlS plea 

alleges &,c., but to omii the words in brarkeis. 

§ 3. On nan est factum^ infancy must be pleaded. Ch» 
151, a. 9. But on non affsumpiit^ may be given in evidence 
or pleaded ; Cb. 98 ; Ch. 131. And as the |»actice of givr 
ing infancy in evidence on nm tunm^pni has consideramy 
prevailed, and as actions of a$mui^t are much multiplied 
tti modem times, and in the places of other actiflas* this plea 
has become le-^s frequent than formerly. 

4. So to this plea of infancy, the pit. may reply that the 1 D. & E. 
minor, nfter he came of age, confinned his promise ; and the 
niinor may rejoin he did not; and the issue is on the con- rutlMr. 
firmation. What particular acts, on the minor's part, amount 
to a confirmation or not, is by no means well settlecL It is 
n queetion of fact, to be left to the jury. The coirtract in ift- 
frncy, and the contmuedduty in equity and conscience being 
viewed as a sulBcient consiaeration m the promise of con- 
firmation. 

§ 5. An action lies against an infant for money lent to buy I I" Raym. 
rr( ( ssaries with, and laid out accord iiiiilv ; and to the plea of ^^1*2* 
inlancy, m such case, the plu must reply, the money was so JV7, 
laid out ; must state and shew where it was laid oat* 

§ 6. Infancy pleaded to the acceptance of a bitt of ex- ^^^> 
change, and when pleadable in abatement, is not assignable HbnSloil.*' 
|br error. 

6 7. In this case, on nn information for a riot, an infant ^ ^- R*yia« 

3 ^ ' 1384 

deft, was allo^vrrl to appear by :ittorney. This has been x« 
done several times ux our practice by leave of the couru 
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Cii. l^'^' ? ^' guardian admitted for an infant pit. to aid him iif 

Ari*^* p'^'^if^'ng, ought to be entcrrd of record; if not, judgment 

^^^^^.^^ will be arrested, but upoti objeciioiis on the record; and li 

1 L. Raym. the deft, be an infant, the pit. ought to apply to ndiue one 
88S,ricfcey for him ; 2 Wils. 50. Only at the lime of pleading can a 
1] taZ" ^ 4 D. & E. U. But an 

Ftasket jfiifil Mwee, sued by a special creditor of the ckvttor, cannot 
c.Beeby t ai. pitol to demuF bj rcaaon of non^e. 

2 Johns. R. § 9. In an action ag^nst two deAa. onl^ one is taken, f T eld, 
Brainer c, one in court cannot, on the general issue, give the info nj 
Cooper — 5 of thc Other in evidence ; nor, as it seems, plead it. The 
Johua. R.i6ti. pica of infancy is a personal privilegei of which the infant 

only can take advantage. 

6 10. Where sevenu are sued on a joud and nevcrai con^ 
r. Thompson trcKl^ and oue pleads tnfaticy, or gives itm evidence, the jury 
L ai — 3 Esp. may find a ▼eidict for the minor, and for the pit againat the 
^l^Do^l-t fMi* ; or, as to the minor, the pit. may enter a notU 

wmmi and take judgment against jhe other : tnfiuicy can 
DC talcen advantage ofmt by the infont himself, 
imyiyilm * ^ '^^^ appearance of an infant on a suit brought against 
after of a^c, him, is not a judiiial act, nnd will be hv.A in error; and a 
oa nil eUciif judgment against him may be revt rsed alter full 02:6, except 

ci'Ttf ''j^i. in cases of real actions, and fines and recoveries, which arc 
blieioack. — ... 1 r 1 

4 Dallas, 130 in their nature mere modes of conveyance, or assurance, and 
Staobnry v. the fact must be tried per /jaw, and not by inspection. 
''"^^ Infancy may be given in evidence on nofi'a$nmq>8iL, and 

tlierefore in OMtHNpftl a minor sustaina no disadvantage if he 

omits to plead his infancy. * 
Vm^"***' ^ /«/oiMy is a plea in bar to an action by an owner of 
gai!h,*Mft a vessel against his supercargo, for breach of instructions, but 
is not a good plea in an action of trover for the goods ; though 
infancy may be eivcn in evidence on thc ylcn of not guiify in 
trover, not as a oar to the action, but to shew thc nature of 
the act which is supposed to be a conversion. So an infant is 
liable in trover, and cannot plead or shew his infancy, though 
the goods were delivered to him under a ceniract^ and though 
they were not actually converted to his use. It seems he is 
not charged on hit contract, but only for the value of the 
goods, on the ground of lort ; and a minor may be guilty of 
8 Ka5t, 62.— a fori. Nor is there any hardship in this case ; for he might 
126**13^^ have restored the sroods to the ris^ht owner, or if the minor be 
East, 6ai».— h^^^J to ]>ay the price in trover of ihe good.s. he thereupon has 
lEsp.ItK^, thciii to Ills own use; and therefore has a fpiid pro quo. Latch, 
21 ; Yeiv. 166; liable, though he do not get possession hytort, 
467 § 13. It seems bfancy may be in evidence in debt on sim- 
pie contract; but in an action on a deed, mfancy mast be 
pleadedi and by guardian* S Buir* 1805. 



Digitized by Google 



GENERAL BARS ke. 1^ 

} 14* /ii^Biwnl for toant of phas. Judgment for want of a Ch. 1 79* 
plea cannot oe entered till the default be prevmiBly entered* Art, 9. 

Colemnn, 47. v-^N/'-^^i 

Plea sent by the mail, and afterwards lor want of cue the ^'"•cuian, 




If the pit. notice the cause for the circuit, but neglects to Coiemu, 




mandablr on the quarto die post ; but the demandant is on 
the prima die placid^ and for non-appearance his default may 
be entered, which subjects him to a nonsuit if he do uol ap- 
pear and excuse on the quarks nKe po$L 

See. pleadings In cases of infancy in Ch» 35, vaiious pleas 
peculiar thereto* 

Aar* 9* § 1. Judgment in a fomur odton is also a general T'orm nf 
Aar, and may be pleaded in every action; for if the pit. jjl^* 3|J|'^,JJ ' 
has had the benefit of one trial, he shall nor call on the deft. p|/<i88»4W. 
to have the same matter tried again, except by way of anew 
trial, an appeal, or review specially provided for by daw. This 
general plea in bar, however, has been naturally divided into 
two branches: bars mpencntd and bars in ntU or (onil ac- 
tions have been already largely considered; Ch* 146, a*'5| 
Ch. 148, a. 1 ; Ch. 160, a. 5; Ch. 165; and especially m 
Land Actions, Ch. 178, a 22 ; as such pleas naturally come 
in ; but this former judgment is no bar when the points come in 
only cnUaterally, which are considered ; or arc only consider- 
ed incidentally ; or can be inferred only ar^mt ntalively from 
the jud^ent or decree. 6 Wheat. 109, 11 8, Hopkins r. Lee. 

§ 3* Nothing further need be said here, than merely to 
recognise the principles on which a judgmeni m a former ae^ 
tion 18 a good plea in bar to a subsequent action for the same 
thing between the same parties or their privies: 1., It is a 
bar on the merits and in substance, because by the former 
ju JL^nient the rie^hi is reduced to a certainty in a trial of the 
8 :i;nr case, and it is clearly ascertained what the losing party 
is lo do to the other by way of satisfaction of any wrong 
done to him, by either a breach of contract or by some tor- 
tious act ; and this satisfaction is either made or the law pro- 
vides an execution on the judgment fo'r making and complying 
this satisfaction ; and it is actum agtn^ and absurd to admit a 
second action, and to ovrr the same ground a second 
time, and to no oihw piir})ose than is already done: 2. The 
judgment in the former action changes the nature of the case 
between the parties ; as if the pit. have a contract against 
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Ch. 179. ^^"^ ^ond, note, or other contract, sues it and gets judg- 
Art, 9. fi'f^^i uj[jon it ; his right that once rested on ihe contract o/i/y, 

•-^^ i ^^n^r' melted and gone ; he no longer has any claim on contract^ 
that it Minct and swallowed up in the judgment of a higher 
aatnra rendered en it \ and the pit's* right of demand once 
resting on contract^ now rests solely on tht judgment of record, 
that only is suable in the case, even though that judgment is 
not f^ntisfiod : 3. The same matter between the same prtrjics, 
or their privies hnving been once considered and tried in a 
proper court, and judgment rendered thereon of record j that 
judgment the result of an invesugaiion and trial of the case 
CO the merits, whether for pit. or Sek^ and the party obtaiin 
iog this judgment is in erery case entitled to an execution to 
carry it uito effect, as tho very end and fruit of his first ac- 
tion. This is the beneficial end of the law in framing and 
conducting the action ; then to allow a second action to be 
brought for the same cause of a tion between the same par- 
ties, or those claimint;; under ihem, would be treating the first 
inai as useless, and depriving the successful parly in it of all 
the benefits of it ; and further, if a second trial in such a case 
could be allowed, a third and a fourth might, and so, trial 
after trial, without end. Hence it most cleany follows, there 
never ought, on principle as well as a ground of convenieoce^ 
to }>e a second trial allowed on the merits of the same matter, 
whether contract or tort, or point in hnd title, between the 
same parties, or those coming in under those persons who 
were parties in this first trial; and, as befoiv obsi rved, tlio 
question is not sso much concerning the form oi action, bui is, 
whether the party comes hi the second action, to investigate 
and try the same point or points that were investigated and 
tried*in the first action. If that was of a form not to let in the 
merits to be tried, as in- Moses v. Macfarlan, or ejectment 
founded solely on a right of mtnj fee, whrrc the real point 
between the parties was, and i^, a more rii^ht of proprriy^ 
triable only in a writ of r'lKht, then the reason for disallow- 
ing the second acuon wholly ceases, and the same observation 
holds if the first action by any means went off without a trial 
on the merits. 

4 ^hii». a $ 3. So the deft, must shew the pit. in the former action 
222.HntrhiM tjje pi^htful owDor of the thing ; as where the pit. H., in 

• this sTird tho deft, on a note to A, or heartr, and judgment for 
the dell.; and sued again by another, he pleaded in bar the 
Jorrntr judvpicn!. Held, no bar to the second action, unless 
the deft, proved also A was the rightful owner or possessor 
of the note. 

e Johns. R. ^ ^* ifimoio awrong to the pit, md fcc reeosert ogatnH 

a6,Thonaiff. Rnniey. A venue if not necessary in a plea; cited 2 Bos. & P- 69.-9 
Bdi.li P. 10% «. tt» s. a» f. 8<*ft auiid.,n, «. s. a, t. Bur. 96f. 
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«n€, this is a bar ^c; as where B* and printers and pul>- Ch. 179. 
lishcrs of the news^)aper that contained a libel on the pit. ; ,^rt. 9. 
he sued B. for the hbel, and he well pleaded in bar, since ike, s^^'^/^^t^ 
Isfl conHmumce, that his partner C. in an action brought 
against him by the pit. for the same publication, had satis- 
fied a judgment the pit. had recovered against him. Held a 
good plea; held also, that it is no good objection to a plea 
of a temer judgment, recovery and satislaction, that it con- 
tains matter of fat t, and matter of law : special juiy struck, 
pit, being a member of Congress, is by statute. 

§ 5. So if the deft, in trespass (first action) make a demand, 6 Johns. R 
and it is submitted to the jury and decided, he is barred in ^^|^"rtfa t.^ 
a second action, — as trortr therefor; as where A brought 
trespass again&t B for cuttii^ trees on A's land, and making 
them into coal ; and their value, and B*t eounlmnand fir the 
ct«iii,^wafe left to the jurv, who found for the pit. d then 
brought trover for the coals, against A, remaining on his land^ 
Helo, B was barred, as the matter of the coals, and his claim 
to (hem, had been submitted to the jury in the former suit ; 
so a conclusive bar to the second action ; had the coals been 
in B's possession, they might have become his property on 
his paying the value of them, but they were not so, and he 
Was a trespasser. 

$ 6. So judgment in trespast for the same goods may be a 7 Johni. R. 
eood plea m wt to ^^tmnpsH for the same cause; as where KUif!!lV' 
tiie pit. brought httptui against the deft, for certain staves, FiifLSv.ssi 
tmd verdict and judgment for the deft. ; the pit* then brought 
assumpsit against him for the same staves, as sold and defiv- 
ered ; and the deft, pleaded in bar the former action of trespass: 
bar good. In this case it is pretty clear the court must have 
had evidence the pit. in his assumpsit came to try the same 
merits he had tried in his action of trespass ; otherwise it 
could not have been a bar, — for clear it is, the pit. might 
have failed in trespass vi tt amit5, for want of proving the tort 
mnd fine necessary to be proved in that form of action, and 
•tin he might have had a good cause of action in asstmqmt 
fir goods sold tmd delivered to the deft. 

f 7. But if the defendant plead a lef ^of monies not then IJ^^fi ^ 
due to him, and foil, this is no plea in bar to an aetaon brought Hopklu.' 
to recover those monies when become due. 

§ 8. The plaintiff brought trespass quare clausum fregity and j"*^mo« 
for cutting and carrying away iiis wheat, before a justice of p s'mith. 
peace^: plea, a former suit against the deft, for the wheat in i' Ea>t 436, 
bar. Plea in bar adjudged good; and the court josily ob- J®^ 
served, that the rule in this case depends not on the identity of 
the action, but on the proof being the same in hoth cases. 
$ 9. Heldy that judgmenl in ontHnpn^ upon a poUcy under i cnneb, 

lat. Co. of AltiaMiria, t.Tmoi. 
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IS6 PL£AD1N0S.— FORMER JUDGMENTS. 

Ch, '179. seal is a bnr to subsequent action of corrnnnf on tlie same 
Jlrt. 9. policy. A verdict does not cure a mistake in ibe nature of the 
^^y^^ action. After verdict, every assumpsit iu ihe declaration is 

to be decided as an express one. 
S Johns. R. ^ >^ an indorsee sue a promisory note against the 

443, M*Doii- maker, aod judgment for the deft, from some defect in the 
n Raiiior endorsement, this affi>rd8 no plea in bar to an action 

brought by the payee agaiiist the malcer ; and that the deft. 

could not in this second action set up the endorsement as 

good, which in the former action he had sbovniy or attempted 

to shov?, vTas bad. 

8 Johns R. § 1 1* This was deceit in the sale of a certain improreroent, 

463, Jonw or patent right, before a justice. Plea in bar of this action : 
V. Scriven. a former trial, and judgment, in an action before another 
justice against tlie pit. on a promisory note jjiven for the pur- 
chase money, in which former action tlie present pit. set off 
the deceit in the sale, as a defence against the note ; and the 
same was considered by the justice, and judgment lor die pk. 
for the amount of the note. Held, that the first trial and 
judgment were a complete bar to this second action for the 
deceit* The very same point, deceit, came up in both actions* 
8 Johns. R. § 13. But in an action of deceit before a justice, a plea of 
^en'^"' t former action by the deft, agpinst the pit, on a contract in 
1 Joiins a which the present pit. neglected to set-off his demand, is no 
fi03-2 j..iiri». bar. Enough the matter has not been in trial. 
R. 2iv», aao. ^ jg Yj^g further this subject is pursued the clearer it will 
oppenr, ilint the vrilidity of ihe plea of a former iudc:ment does 
n(»t, inai( riall) , depend on the sameness of the two actions } 
but almost solely, on the principle that the very point or points 
were considered, tried, and settled, the party comes to have 
considered, tried, and settled, in the siil spquent action. 
7 Cranch ^ assutnpsii pleaded, deft, may give in evi- 

66.5,^^YouiiK, dence the reoord of % former judgment between the same ^zx* 
fc«i.«.Bi«dL ties, and for the same cause oif action, though it be proved bj 
parol evidence to be the same cause. And though the mt 
action be for hreaeh of ordert, and the second on a^roiHie to 
account, kc. as where A, B, and C, owned a vessel and cargo, 
and made D their master, and consis^ned the cargo to him ; 
he sold it, and neglected to settle. They first sued him for 
hrcnch of ordrra^ nnd itirl[!;mcnt for him. Thry then sued him 
in auuwpsit to recover the prnrordp of ihe sales of ihv. c;irgo. 
Plea as above, and he \vp.s permuted to prove by parol lesti- 
mony, the two actions were lor the same cause : First a bar 
to the second ; 2d, deft, could not ofT-set, thoueh become in- 
terested in C's pari j od, iioL coaipeilabie lo jum iu demurer 
to evidence. 
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G£N£RAL BARS*— N£VER BAIUFF, ADM*IL fttc. m 

^ 15. Though often best to plead a former judgment in bar, Ch. 179. 
yet it may bu given m evidence on mn msum^sitf often •^r/. 10. 
pkadad for delay, &c 2 Stnu 733,-1 Sauod. 67, n. 1, IKI 
a. 3^ 2 Ch. oD PI. 

^ 16. Mgmeiit in an action oflietpaas, on a plet of title, ^^'^7'''' 
b no bar to an action brought to reoo#er the land. 

^ 17. Confiscation and payments in pursuance thereof, Kirhy, 395, 
pleaded in bar, he. as where A was convicted of treason in Comej». 
Vermont, and his estate confiscated, and the state appointed fp^y'^Cai 
an agent to collect the debu due lo it, lor the slate's use, the 4, Keliou. 
debtor paid the debt to him $ and wis tued by the eiecuior * BaUt 
of the traitor and credtior. Held» anch oonfiicatioo, &c. was ^ 
a bar to the action, though the original note was given in-Con* 
necticut. Such confiscation, &ic. was in effiMt like a jod^ 
ment and wns specially pleaded. 

20. A former action on a void replevin bond is no bar to 1 Day'i Cm. 
caic ior taking liie goods out of the la ws's custody, which the MagiU 
]fiL had attached, wnereby his lien was destroyed and bia re- 
coreiy defeated. Said S PhiL £?• 125 goods in legal ens- 
tody cannot be replevied. 

^ 21. Judgments set ntide or not, A canse is set down on 1 Cainc9 R. 
the day calendar nnd called, and no appearanre of the deft. ^^^J^' , 
nor of hh counsLi, being in court, the pit. takes an inquest. 
This wiU not be set aside, though merits are sworn lo. 

A judgtuent is signed for the wiiole penalty of a boud not 1 Catn«s R. 
doe,lHit forfeited for non payment of interest, execntioo will ^^^^^ 
be stayed on briogiog intooourt interest and costs, the judg^ 
ment standing as security. 

Any iiiauest taken at the chrcuit is at the ph's. rukk^and will \^^*^ ^' 
be set aside with costs on affidavit of merits. 

If the dcft's. attorney, from sudden indisposiiion, is unable 2Caine«R 
to attend the execution of a writ of inquiry, tlie court, on ^j[^^y 
terms, will set the inquisition aside, especially, if tiie damages 
bo ensesssiTe. 

Abt. 10. A*ewr haUiff, fsemwr, eaMcmer, «r odbMMor. 
<^ I. These are general pleas in certain actions in bar ; for Sa* aecooaiii 
if the deft, be sued in an action on the groond he has been ^ ®* 

the one or the other, when, in fart, he never has been such, 
be may well plead in bar of the action, and say, he had never 
been bailiff, &c. as the pit. in his aciion alletjes he has been. 

^ 2. The usual plea in either case is actio non^ &i,c. because Mod. £nt. 
the deft. my« ho never was baiUff to the pit. of die tenements 
sfonsaid, whh the appurtenances, or 6! any pareel lfaefeo( 
to tender an account thereof to the pit when he should be 
thereto required, as the pit rileges, &:c. and of this puts^ &c. ^ loi, OL406>' 
never exeootor actio non, because the eaid says that he 407- 

roif, VI. 19 
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Ch. 179. never was executor of the last will and testanrcnt of the said 
jSrf. 11. J, lately deceased, nor ever adminisif'red any gootb or chat-- 
N^-v-^/ tics of the said J, as executor of the said J, hoc paraim i^'C, 
Ills sufficient for the ph. to n ply to tlie plea, and say pre^ 
duiii non, because he aliei;e$ the defc did admroister divera 
5 Im. CI. 140. goods and chattels which were of the said J'sy at the liine of 
4 Bm. 68. bis death, after the death of the said J, as eseeutor of his 
last will and testament ; and this he prays, liCt Or IbesaiM 
matter may be pleaded in abatement. 
2Cb. on P!. ,^2^ JVever administrator^ ought, in this «^tatp, it is con- 
ceived, to be pltMided thiis. — actio non ; l)e^rlll^e he says 
thai adiniuisuatiui) oi the goods and chattels, rights and 
credits, aod estate, which were the aforeaud J'a at the time of 
bis death, ivas nefer granted to the said D, (the deft.) hoe 
iIiii.CL 137. pamhu. To this the ph. may reply predudi non , because 
ne says thai administration of all the goods, chattels, rigbt8,cre- 
dits, and estate, which were of the said 3's, at the time of his 
death, was by — nt — sranted to the deft, and this he prays &c* 
2 Ch.onFl. 4- Pica never executor, or never administrator, leaves the 

^* pleadings open for the pli. to reply and plead, and sliew liow 

executor or administrator : may be pleaded with the general 



But the plea never bailiff, offers an issue. So does the plea 
never receiver. In each of the three cases, the pit. directly 
charges the deft, as bailiff or receiver, and directly affirms 
he is such ; and as such became liable. The deft, therefore 
may meet the charge whh a direct denial, and tender Issue, 
And as the deft, is rhRvsrod with receiving the pit's, inrunes 
by the hands oi" j)i r<nns named ; it is enough tor the deli, to 
deny the action, and buy he never was receiver of the monies 
of the ph. by the hands of those persons, naming them, to 
acount for the same to the ph. on demand as the plL alleges, 
Sic. 

^ c'i loa! ^ 6. As to the other pleas, as nU dAet nil dieit, non Mm 
Tb'^TS, 113 formaitUy n«n assumpsit^ non assumpsit infra sex annos, non 
117 ' detinet, non demisiiy &c he. See the former head% also the 
31iutC1.330. index, also, no effects as fm^tee. See Trustee. 

. Art. 1 1. JVon damtufinuus and saved hat udess. This plea, 
^ non damnijlcatus or saved harmless, is, also, a general bar in 
several kinds of actions in which the pit. may complain he bar 
been damni6ed or imored by some non/^osoneet, or by sitme 
act done b^ the deft.<~See c. 120, a. S, r. 33 ; c. 121, a. 4» 
Abji damn^ioeibiM is the proper plea, where the deft is to sav* 
harmless, generally. This plea, as also, the plea saved harnn 
aios CI 88 Jess, is sujfficiently stnted ifi ifip precedit s: ( liaptcrs, especially 
Rat. fiat, tt, c. 169. The defu pleads Uiat the pit. never was damiii&ed— * 
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GENERAL BAR&«-*NON EST FACTUM. m 

hoe pnr<itu^^ ^c, nnd sooieiitaes Uiat be saved the pit. harm* Cu. 179. 
k»*, and siit-'ws how. Art, 14. 

Art, 12. P/ea won factum, v^-v-*-/ 

This is a general b«r in several kinds of aistioDs, as in ill 
actions founded on deeds* This plea has been partly con- 
sidered junder the head.d Covenant, and c* I6^a 2» in debt. 
See e. 91, a. 6t evidence on non eM faoumi c. 121, a. 2, in 
cov€fiaot, c. 144, a. 4, Collins r. Blaniern. Bail bond Tuck- 
ennan v, Trask, c. 150, a. 9, and occasionally in many other 
chapters and anicles. 

Art. 13. ^Yot guilt and nul itel record. 

^ 1. Tiie aucient way ul pleading nut guilly in some books 
was not guihy of the psamises laid to his cfaaige in manner 
be. Not guilt r of the tresf^ss and assault aforesaid, in 
manner kc*. Not guilty of the trespass aforesaid in manner 
kc. The modern way, not gnUtff m manntr and format 
the pit, declares iic, is the most comprehensive and the 
best form. This plea of not guilty has and will come into 
view in most cases ol torts. 

^ 2, At/ tiel record. This is a general bar in many kinds 4 Ins. C1.346. 
oi actions. The deft, pleads actio non, because he says iSfPilSi 
there is not any such record of the recovery of damages * 
against the said D. as the pit in his declaration supposes, 
hoe paraiut. PIl may reply fMreduH non, because ne says 
there is such a record of the recovery of the said damages 
and costs, against the said D, in the same court remaining, 2 Wilt 113. 
as the pit. above hath declared, and this he prays may be 3 Bl. Com. 
enquired of by the record. See c. 156, a. 6. — Sundry 
cases, c. 163. 

J. This is no plea to an action on a ioreigu judgment, and wJuw r 
majr be rejected as nugatory, though the olt. has catted the Trotter, 
judgment a record in liis declaration and oondoded proui 
patet perncordimL. 

U the deft, will take advantage of a miireeUalf he must 8 Balk. 330, 
not demur, but plead nul tiel record. No proceeding is a ^^tt «. Hill 
natter of record till enrolled. 9 Johns. R. 2B7. 
Art. 14. Pmjment of performance. 

^1, Is a geiierul bir in many actions ; lor whenever the 
defu has paid or peribimed wiiat he engaged to do, no action 
lies, as no action can ever lie to enforce payment or perlor* 
mance of what is already done ; payment amy be pleaded 
or given in evidence when it discharges diecootrtct ; special 
performance must usually be pleaded, as the party pleading 
performance of a condition jrc* other than % mere payment, 
Aust shew how he has performed. 



Digitized by Google 



140 PL£AI>ING& 

Cm. 17d 5. If ihe deft, has paid the debt sued for acrordint; im 

Art* 14. contract, he may plead in iiar that tlie pU. ought not to have 
his action ; because the defi. says, he on — — — day of — — , 
^VilfJt ^® condition above specified, paid to the ph. the said £20 

364, 3tKs -.^ in the warn oondiiioD lOMitioBed* which ought to have heoi 
Ch. on FL paid lo him the same diy toeording to the form and efleet of 

493,fiiiio. ^ gamg eODditiOD, lo wit, at hoc paratut^ &c. ; to this 

plea the pit. may reply, (if so be the fact) that the deft, did 
not pay on that day the said £20 to the pit in the condition 
specified, according tn the Ibrce and effect thereof^ as the 
delt. aliegos ; and issue. 



9 O. ImI. TV. 

—2 CJ 



^) 3. Payment in assumpsii, actio non; because he says, that 
PI 4^4 fnm ^^^"^^ ^^^^ promise and assumpsit aforesaid, in tite form afore- 
•. 3 to 13, said made» and before suing out the ph's aeid writ, to wit, on 
both udud. at — , he well and faithfully paid lo the ph. the said 

%£I0 aecording to the promise aforesaid — kocp^trahu Ite.; rep- 
lieatios, — hath not paid to the pit. the said i&lO in manner Sic. 
and issue ; 3 Salk. 210, it is stated, that in covenant, brcacb. 
non-pay meat of rent tlie plea of payment must conclude to 
the country* 

irn'Jef"?'* ^ ^' ofter (Hp (hy on 4 and 5 Ann — on ayeraetio 

Bohutt, 357. non ; because the deft, says, that after the said — day 
717 ^S' Mr ^ "" " > ^ ^ condition mentioned, and before the suing 

118. out of the pltV writ aforesaid, to wit, at , on — , he 

paid £15, being the principal sum due to the ph. by the said 
CQodttioa, with the whole of the interest for die said £15 then 
due — hoc paratus &c. after the last eoDtinoaoee $ 7 Johns. R* 

a 339, action, Endorsee v. Endorser. 
119— *o debt ^ ^' ^^^^^^^^ ptijvrined fnj ajtin.nranrr , ^-c.—on oyer of 
on about the writing obhgatory and coiiditK]!!, — ard-t non : because die 
eoBdhioB«d deft, says, that after making thai wrlung, and Lit'lore the day 

aev oo « day 0^»*i'"g <bis writ, to wit, on (day of appearance at 

samad; pka court) the Said D. appeared before — ^,to answertothepit 
**ft^*^ihL* in the plea of — , atoresaid, aeoording to the form and emct 
nuat %ew { of the coodition of the said writing obligatory } and this he is 
to be the ready to verify by the record of the bail in the court of — , 

TiSPL^*^"^* r ^iforesaidy remaioing, wherefore be iwajs jodemeDt 

Z^'^ M actio Uc, 

^ 6. Replication no suck record — prerludi non ; because he 
says, there is no such record of the appearance of the said 

D. before — , at—, aiuresaid, on the day of ^ 

xtmaiiuog in theaame coortof — ,at— tfereaaid, as die 
deft, above bath alleged ^ and this he is read j to v^nfy 

7. RgomAt tkare it mn^ « men/,— and the deft. 9ay% 
Asre tt twek urdeordoj hit appeamnct before , at — 

OP , remaining in the said court of , before , nt 

, aforesaid, as he hath above alle^d, and this he is 

ready to verify by that record* 
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8. The plcn of jmyment is in itself a very simple and Ch. 179* 
plain sort of ci plea ; and tlic only difficulty usually attending Art. 14. 
lliis plea IS the (ioubl, wiiai is or is not payment of thn debt ; n^^v'^w 
as if a bill or note be payment of a preceding debt or 
if payment to the creditor's attorney or agent be good &£C. 
See facte rattters comnilered Ch. 165, Md there more is to 
llie oMiiQer of pleeding payment ; ami in other parts of this 
work pleas of pa) cut have often occurred. 

^ 9. If the deft, as he may (dead payment of all and aio* 4im,ci.36S. 
gular the sums in the condition ; as if he plead actio non ; • 
because, he says, that he paid the j lt. nil and singular ihf 
sums of money in the condition specitied at the feasts in the 
same coiidiiion limited, according to the force and effect of 

die sariic condition, to wit, at , hoc paratm &ic. j the pit. 

most be caiefii] not lo have fab replicaiioo dooUe. H«nce 
be must protest as to all the payments, and take issue on one 
only, thus— firsefauli non ; because, protesting that the deft, 
did not pay to the pit any sum of money in the said eondi* 
tion 8peci6ed, in any feast in the same condition limited, as 
he alles^es : for plea, says the deft, did not pay to the pit. 20s. 
at the aloresaid feast of , which he ought to hnvc paid 
on tliat feast, according to the form and effect of the said . 
coniiitioD, as the deft, hath alleged — hocparuius %zc. 

The deft, rejoins^ and says he paid the pit. the said 20$. 

in the said feast of ^ which to .the pit. he ought to hsvtf 

paid in the same feast, accordiog to the form and elSect of the 
said condition, as he above hath alleged, and of this puts &£C 

^ 10. So in the same action there may be several pleas, 4iDf. ci.37# 
part paid by a snrety Sic. and several replications there. — Rol. £at 

Dt ht an bonds — plea payment by a surety; on oyer, actio non; 
because as to £40 aforesaid, parcel of said J&66, which the pit. 
by virtue of his first writing aforesaid, above demands against 
the deft, he says, the said W, named in the said condition, 

paid to the pit £40 on the — day of ^ specified in 

the sttd coadltiony which' the ssid W. at or on the same day 
ought to have paid to bim acoordhig to the form and effect of 
the said condition of the same 6rst writing, to wit, at ■ , 
Aoc parahw,— -and as to the said £46, residue of the said £86 
which the ph. detnnnds by virtue of the second writing, afore- 
said, aa^ainst the deft, lie says, that the said W &£c. as above. 

Replication prerludi non ; because the pit. says, that the 

said W. did noi pay lo the pit. the said £40 on , which 

be ought to have paid to bim, at, or on that day, according to 
the mm- and efieet of fbe said first writing, as the deft, baa 
allB|^, hoc petit, kc. and issue joined ; and ad to the said 
Mdt tesidne of the said £86, above demanded by the said 
seeood writing, the pit says, fndadi nm ; because, bo says 



Digitized by Gopgle 



4 lot. CI. 879. 



142 FLEADLNGS. 

Ch. 179. ibe said VV. did not pay lo the plu &ic. as above, and issuflr- 
Art. 14 joined. 

^11. So theJ^' may plead IJU day ofpaymeni u not comer 
fisc. thwaedonon} becaiise, he says, be at , paid the 
ph. £7, parcel of die said i&31, in the condition ol the said 
wriiiiie; obHgat»»ry, above specifief!, In nnd upon the said 30th 
y day of July, 1686, aforesaid ; at aud upon tlie 30lli day of 
July» 16S7, lie paid lo ilie pit. £6 more thereof, according to 
the (orm and effect of the said condition. And as to the resi- 
due of the said sum of £31 io the said ocmditioD specified* tbe 
deft stTS the plu. sued out bis said writ before any part of 
the saia residue of £Ql become due, and this be is ready to 
verify, — repjieofibjly pndudi non ; because the ph. says the 
deft, did not pay said £6 oq the 30tb of July,* 1687, io^ibe: 
condition, he. 

41m. CI. 388, ^12. Another ph a in bar, the dtft.delwfred wheat and paid 
20m, thus oyer, actio non ; because ilie deft, says on , he 
delivered the pit. four quarters of wheat and paid bim SOf., 

which four quarters of wheat aud 20f. to bim on ^ be 

ought to have delivered and paid according to the form and 

emct of the said condition, to wit, at hoc pamtus, &ic.^ 

Replication protesting the deft, did not pay the 20$, on , 

as he has alleged ; for pha^ says the deft, did not deliver to 
the pit. said four quarters of wheat on — j he ought to 
have delivered accordiug &c. and issue. 

4 Ini. CI. 3M. ^1 3. JSMfOher plea, wkeat delivered and £4 paid 4r aeee/Oed 
in eoHifaelion ; as in debt on two bonds, pleads pay of £4 in 

% part of the 6rst bond at the day ; as to the other, delivered 
wheat, and accepted ; and the said D. cotncs, and defends. 
Sic. and has oyer, and snys nrtio non; because, as to said ,C8, 
part of said £20, ilie (icmands by virtue of saul tirst 
writing, that he paid ibc piu £4 uii tlie 20lh of September, 
between the hours of one and four post meridiem of rbatday,^ 
which to him on that day, between said boors, he ought to 
have paid according to Ibe form and effect of the said condi- 
tion, to wit, at ; and as to the said £12, residue of the said 

£20, which the pit demands by virtue of said second writing, 
the deft. sa3's, that he, after makiii;; that writing, and before 

said fensf of , in said condition, specified, to wil, 20th 

day of December, at — , delivered to the pit. two quar- 
ters and a half of wheat, two aqd a half quarters of barlev 

^ in satisfaction of £6 at said feast of , to be paid,. 

which two quarters and a half of wheat ^c. the pit. then, 
and there, received in satisfaction of said £6, of the deft. — 
hoc paratus : pit. repliefi, that the deft, did not pay said £4 
to tfie pit. meeting the words of the plea, and issue ; and as 
to the £12; residue of t^e £:^, protesting he did not deliver 
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fO the ph. siii'I two quarters ii£.;for plea^ said the pit. didnot Ch. 179. 
accept or receive said two quarters &£C. of the deft, in full satis- *^rt. 14, 

faction of said £6, in the said feast of , to be paid as Uie v.i^-v"^*' 

deft, has alleged, and issue joined. This pleading to, and 
jolntog distioci issues, grows out the matter in bar. 

<^ 14. If tbe deft, pleads performance of coveaanls, he must y ^ ^ p • 
plead in the terms thereof; aod in this casi* performaoee of 4i>8,Sciida- 
a covenant pleaded, otherwise than in the Terms of tlie cove- * 
nam itself, is bad, even on general demurrer ; but the court Jj, 
thoughi the omission in the averment of performance was " 
mailer of substance. So that the rule in tiiis cai>e is in con- 
fbriDity 10 the general rule, that is, the performaoee pleaded * 
"must be,mMfiwaiidjii6ilatice,accordin(;to the coveoant itself. 

^ 15. General perfomanee, kowfUaded. To deht on bond 
conditioned to perforin articles in an agreement referred to ; 4 
to plead performance generally is bad on special demurrer ; KerryV Bax- 
as it did not appear but that some of the articles miglit be Plomer 
negattve or diyunctive, ^are, li an aiicgaiion, none were so, "eipt of 
would aid. moot for the 

^ 16. So to debt 00 boud, oonditioned to perform covenant, ^^^^ 
general perforinaoce was pleaded. The pit in his replica* Jot A\wehvgt 

Uotiy Stated the indenture verbattmy and then demurred, shew- a tort at to 
ing fo cause the defl. had not shewn how he had performed j^^^' J 
the ne^«/u'e covenant : demurrer held good, — aiiter, if the 281, Jcnnn 
indenture, stated ia tiie replication, bad contained no negative 0. Joliffe. 
or di^uactivu covenant, in whicii case the defect of tlie plea 
ia not settioe out the indenture, would have been cured. 

^ 17. Debt onlK>nd for the payment of $500, — plea pay- 
ment ; evidence may be received ol the payment of a smaller 5 Cranch, 11, 
flum, with the pit's, acknowledgement it was in full of all de- Jj^Jj?^' 
mands ; from such evidence not contradicted, the jury ouzhx i phii 'Evid. 
to infer payment of the whole; (no error to refuse a new isi.— 2Do. ' 
trial). 13 Joims. R, 353. ' 

^ lb. Debi on a bond conditioned ig pay money on a cer- 
tain day : payment on a subsequent day is not a good plea 4 Cranch, 
without averring it to be the whole sum then due ; the bond 
was to secure the performance of a special contract Gum*/.' 

^ 19. If the debtor pays a debt, not knowing an action is 
comtnenced or costs incurred, this payment is no defence at Xome 
tbe trial ; the ph. must have costs. Pow«U. 

^ 20. Held in this case, tiiat u.ider a plea of payment, mis- 
take or want of consideration may be ^iven in evidence ; i DaJiai, 17, 
Jiow does a mistake or want of consideration prove the plea S57,m 
of payment ? By statute m Pennsylvania this plea is the 
^neral issue. 

5^21. Debt on a bond, plea of payment, and issue thereon : j 
the juiy ou|^t to presume every tbia|^ to have been paid 
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Ch. 179. whieh ex tf^o et hono^ ought to be paid. The consideratioA 
«ir^ wfui examined into. 

.^Ns^x^ 22. PeiimBBiiM ob an tdointfllfatioo bond pl owit d 

graenilly ; See Dawes v, Gooeh. 
f) lohns R. 23. Debt on bond conditioned to piy, Ch. 77 ; plMllitt 

teb'tPumnn *® ^^^'^ ^''^ "^'^ '^^'^''^l^ '^^^ '* accepted, and 
Aal.5JoliM. received in full payment ot tlie sum mentioned m tlm condi- 
it.341. tion of the bood, and in full of all demands whatevetv** 
is bad. 

Abt. 15. FWpmimmitlmd* 
SETt'^v! ent ^ ^ * ^* plead^ is a genanl bar in Mfaitl 
SSol'471,473. kinds of Mtioos; and if the dfllt is sued as adnitoisMor 
— Dougi. 452. Sec., be may plead actio nott, tnd say, that at the time of su- 
IT? W°B1 ine out the pit's, writ, he had fully administered all and sin- 
1875.J.1 " gular the goods and chattels winch were tlie said J's. at liie 
8auod. 336 b. time of his death, in his hands to bo aiiiiiiiiibiered, by which 
3i?^3 c<^"id not pay to the ph. bis said debt j hoc paratut. 
Weat. 311. To stiob A pios tm pit. miy reply, pntiMmn fyc, ; and 
say, the deft, at the time of suing out the pit's, writ, to wit, oo 
' , at ■ had divers ^oods and chattels, which were 
the said J's. at the time of his death, in his hands, to be ad- 
ministered, to the vuluc of , wherebv he could iuivc 



^tisficd liie iitt. his lirhi afoi r^-aiil, to wii, • ; and thi^. he 

rays hic. t 
3Cb.ooPl. 451. 



prays &(c. F onu uf the iiiingiisii plea oi plant admmislratu. 



No plea of ^2, This plea, it is cooeeiTed, is not deedable in Massi* 

ffrnr admin- chusetts, or m soy State in which the law makes pio?isioa 
Connecticut ; ^of rendering the estate of the deceased testator, or inteslniey 
K\rhy,9ll§f insolvent, because then it becomes the duty of the executor 
or admmistTiitor to represent the estate insolvent, that ac- 
cording to the true intent of sucli a just provision, all ihc 
creditors not speciaiij^ secured may siiare alike, and rect^ive 
their respective dividends of the etttie in proportions lo 
their debts } there it, therefim^ where such insiuvent laws 
exist, no oceasion for this plee, because the eiecutor or ad- 
ministrator may, and ought to, represent the estate insolvent, 
whenever he cannot pay all the deceased's debts, and re- 
lieve himself in tills way ; and if estate enough to pay all, 
then no pretence exists for tins plea. Further to allow tKi« 
plea would be to allow the executor or administrator to 
oMde the insolvent laws ; as he would be tMe to pay away 
•U the estate to some favoured creciiion, and when sued by 
others be able to plead this plea, and say, he could not pay, 
as he had administered fully all the estate of tlie deceased 
that come to his hands ; and the practire, as far as recollect- 
ed, lias been accordingly, as it is noi recollecied this plea 
baa ever been pleaded ifi iklassaciuiaetls, or in any State. 
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having such insolvent laws. But instead of this general Ch. 179. 
plea of plene administravil,, the executor or administrator of ^rl. 16. 
an estate not sufficient to pay all the deceased's debt, ought 
lo plead a special plea, and state the proceedings under the 
insolvent laws, in order that he may justify a partial payment 
according to the provisions of them. In Virginia &c. this plea 
is pleadable ; and if the jury find assets to a certain amount 
less than the plt's.chims, he has judgment to the amount found, 
only, and execution forthwith ; and for the V)alancc, when 
assets shall come into the defi's. hands. Nimmo, ex. r. 
Comraonwealih, 1 Hen. & M. 470 : Was an appeal from the 
General Court, which had given judgment for the creditor's 
whole debt, reversed. 

• § 3. Plea of retainer by administrators &,c. Form of, 2 i Saund. 338, 
Ch. on PI. 452, 455. Debt on bond ; stated and pleaded 
with a profert : Also on simple contract. S . j. Greco. 
Art. 16. A release. 

§ 1. This too, is a general bar in most actions. The form 
of pleading this plea is nearly the same as that of an acquit- 
tance. Art. 3, this chapter; and 2 Ch. on PI. 439. 

§ 2. The deft, pleads a relea.sc in covenant, in bar, thus, 3 i^s. C1.464* 
actio non ; and says, that the pit. after making the said in- 
denture, to wit, on , at , by his certain writing of * . . 

release, which the deft., with the seal of the pit. sealed, he 
in court produces, the date whereof is the same day and 
year, released to the deft, all actions; the tenor of which 
writing of release follows in these words, " A^noro" &lc, ; and 
this he is ready to verify &c. 

§ 3. This plea has been already largely considered in 1 1^. Ray .65, 
Ch. 167, and occasionally in some others. There will be nra)?«p- 
added here only a few cases come to hand since those chap- ^^H^'^"^ 
ters were written. It has been already slated, that a release Stevens©, 
will operate only on an existing right ; hence, growing rent is Suow. 
not released by a release of all demands. 

Nor will a general release discharge a thing, the releasor 
has in anter droits if ho has any demand in his own right, 
for the release to operate upon at the lime it is made. 
Cases of releases in Massachusetts not in Ch. 167 ; Hamlet 
T. Francis ; Porter r. Perkins ; Southwork r. Packard ; Pray 
T. Pierce. 

§ 4. If one of .several partners executed a release under 3 Johns. R. 
his hand and seal, to a debtor of the co-partnership, of all ' jj'^'jj]" 
demands, it is binding thereon. Nor can any parol evidence tv.— 6 Co.25! 
be admitted to show that a particular debt was not intended Watson, 137, 
to be released. 

§ 5. A Si, B jointly owned a hogshead of rum ; the shorifT, 3 johoj. 

176, WiIaon&al.r. Reed. 

VOL. VI. 19 
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Cb« 179* bj virtue of an execution against B, aeiied ibe rum ind sold 
Art* 16* it tp C. A brought trover against C, for his sbare* A rc- 
lease firom A to the sheriff of all actions, was pleaded. 
Held, no bar to the action agninst C ; and ihnt the sheriff 
was not a trespasser. And if one tenant in coranaon of a 
chattel, sell it, trover lies against him by the other. 

7 Johns. R. § 6. If two be jointly and severally bound, a release to 
B^^^' frVt- ^ ' covenant with one of the obligors, not 
Stodda^d^— 6 him, does not discharge the other obligor. So are all the 
John R.37 ~ Engh'sh authorities. But then a release to one to discharge 

8 DM £.171. i^Qif^ mygt be a technical release, under $taL 

§ 7. But a receipt in full, given to one of two joint and 
several d( btors, on hb paying half of the debt^ is no release 
of the other del tor. 
4 Dallas, 449. § 8. A special power of aitornry was given to institute 
^Dallas, ^ gyjj^ aftrrwnrds one having a general power executed 
a release to tlic dt It. in the action. Held, the power was 
bullicient, and discharged the parly. 
8 Johns. R. § 9. A and B gave a sealed note to C, and A afterwards 
04, Pbeipi, gave a bond and mortgage to for the amount due on the 
Johlison — 1 ^ coveoanted to procure and cancel the note. 

hf\. Held, that though the bond and mortgage were not an ex- 

Anstr. Ul» tinguishment of the note ; yet the covenant made with A 
wns fop the brnrfrr of A and B, and a covenant not to sue, 
amounted to a release of the note^ being perpetoalyaxid might 
be pleaded as a release. 

§ 10. In 2 Ch. on PI. 439, it is said a release ni i v be 
given ia evidence on the general issue. Cites Livan r. Mon- 
tague; and Miller V. Aris, Esp. R. 334. But often best to 
plead it, to narrow the evidence on the trial* 
lUv.ssn — ^ ]). If two be bound under seal to A, and he covenant 
•Joiiiii.&68. jjpg ihem to cancel the obligation, this covenant en- 
ures to the benefit of both, and he to whom not made, has 
an equitable interest in it,and therefore is entitled to use the 
name of the other. 
4 l>ailas,276, § 12. Action against A and (he endorsers of a note, ano- 
^I*erltiiir ^^^^ action asrainst C\ the maker, at the same time. Plea of 
payment by A and B, with leave to give tlic special matter 
in evidence* Proved C was arrested in execution, and he gave 
a bond and warrant of attorney to confess judgment to the 
pit., intended a lien on land, that proved of no value, when 
offered for sale on a venditione exponas. The pit. had dis* 
charged C from his arrest &c. Held, this release to C, the 
maker of the note, discharged the endorsers ; operated as 

payment. A clear rnse. 
1 John?. Tn. ^ ^^'^^f' % ./'"".y. ^'^ee Cli. 1 78, a. 13,8. 12. In 
as^t Gcavawaa o. Vo oslur & at— Coleiiiaii|4l^l Jofaai. Ca. 936^ 
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writs of right, tenants are.entitled to a view of the premises Ca. 179, 
Remanded, as a matter of lights in all cases, except those Art, 18. 
ireftrained bj statute. But in other cases is not erant^bb, v^rv^»/ 
unless the affidavit on which the motioq is lMniMdi.^tes 

that boiJinlMrirs are in question. When the view is granted Colcman,se, 

on a wril ol riirht on ihe cleft's, motion, the demandant must J^i^j 



sue out llie writ ; and if the pit. do not biio ii out in season, v 
court Will grant a rule for him to sue out, and cause view to -" 
be ^iven bjr the first day of the next term, or be nonsuited. 

vrair cmuing a delay In the proceedings, is^to be granted 
Ckniy when necessarj. 

The demandan^ln a writ of ri^bt is entitled to a view, as wiiies 344, 
a matter of course. This position has some exceptions, ^i^j^^^ 
Nor does the t^ranlinj]^ of the view depend so much on the C||.3S5. 
form or kind of aciion, as on the dilliculty of umierslauding 
the property in question, w ithout seeing lU 

AaT. 17. Saoed harmltss* 

i 1. tea AVm Domnijkaim. and Saved Hamdess, Ch. 1 79, 
itt^'^ ll6,a»4,s. 5; Ch. 121, a. 3, r. 7, a. 4; and 

vlu'169; Ch. 167, a. 7, where this plea, a general bar in 
several kinds of actions, has been as largely considered as 

Ss consistent with the plan of this work. 

^2. Sci-oil' ploadfd, and Kmrral issue and sct-ofT, with 3D. tE. 
notice. Korni>, 2 Ch. on PI. 440. 441 ; see Set-olf, Ch. 1G8 ; «74,44l^4» 
2 Ch. on PI. forms of i see Bui. N. F. 179 i 6 D. ii. E. 4ti0 ; 
3D. 65; 5 Do. 133. 

c p S» When the condition of the bond is merely to indem- i Sannd.ne, 
Bity. rioH danmificalus is a eood plea; but when to perform S^p^^°'' 
something, is not; but the deft, must shew specially, how he 
has performed. 1 Bo^. Sc P. 0:58, G40; Ch. d;:). And if 
not pcrfortnod. dt ft. inn>t ])lead cnrcfiilly in excusing his 
non-)M'rf()rniance. 2 Sauad. 83, Richards v. Hodges j and 
Ch. 169, a. 4, s. 5.. 
Art. 18. Uiuiy. 

§ 1. This is also a general bar in several kinds of actions, j^^'^o^/u^* 
' has been largely considered in regard to the principles Ca pi. 
of usury, Cb. 153; Ch. 90, a. 11; Ch. 9, a. 10, a. 17; 

Ch. 169, a. 2, &c. 

§ 2. B gives a note (o A, as rollnteral security for money Bos. tP. 
lent to C, and more than IcL'iil inii r( st is Inkrn cm ihi'^ nolo, 
such money is well described in pleading, to be forbearance Pmuui. 
of money lent by A to B. 

$ 3» Sundry pleas of usury. See cases, Ch. 153. This s Johns. R. 
was 4^ on « Dond. The deft, pleaded usury, alleged to 
lie in including in the bond, {183,73, for ibrbcarance of pay- -Iio'emI« 
ment. It appeared the pit. was to deliver to the deft, a horse ^* 
•f the value of $100, which made part of the (183,73. 
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Ch. 179* Held, the eridence of ifeury, at the trial, mied from what 
Art* IB* was stated in the pleadings ; and thai an^ variance in the 

\_0- LI f sum alleged to be usurious, or in the coDsideration, slated t0 
be ffiven for the forbearance, was fatal to the plea ; and thai 

sucn evidence onght to be rejected. Whether usury or not^ 
is a cjucsfinn of fncf for the jury to decide. 
7 Johns. R. §4. Debt on l oin I, dated October 20, 1808. The deft. 
o^^Rnw^r**** plt'^ded. it was coi t uptly agreed between him and tlie pit., 
Dicksoo.-^ (condition to pay 1^1087,) liiat tiie })U. should iend liie 
Theootirt deft. $687, to be repaid November 1, 1811, and the pit. 
Elfi^'Zii ^ *lK»uld forbear to that time, and for such forbearance of saki 
Esp. rTii.— ffid7, the deft* should purchase of the pU. sixteen shares of 
AaiU«r,87l. inrnpike stock to be delivered &C., for $400, when in fact 
these shares were worth only {250 ; and that in pursuance 
of that agreement the deft, did purchase the share^^ &c. and 
executed the bond, as well for the ^687 lent, as for the ^400 
to be paid for the shares, and for the forbearance of the 
j^68 7 &c. On demurrer to this plea the bond was adjudged 
to be usurious and void. The sale of the shatres was mex-cly 
colourable* 

7 JoliM.it $ 5* To a plea of the statute of usoiy, the ph. majr^ 

^,285^ p]y directly, Aal it woi not wmnlfy fgrM, in manner and 
Hstkfit*^ * ^'^"^ ^^"^ without a traverse, and conclude to die conntij. 
a Jobot R. $ 6* In an action lam ^c, brought by a common in* 

219 — 7 Po. former, on the second section of the statute to prevent usnrj, 
402,MorriU the declaration must state the usury, and tbat the f<atty 
^BMLl^rTy *ggrcived neglected to sue within one year, in order to give 

the pit. a right of action. 
1 DftUas^io, § 7. Proof of a note given by one of two partners, for 
ai7. Mm- payment of money borrowed on usurious interest, and aftei^ 
r. Gibbs. ^nls paid, will not support a count stating the usurious con- 
tract to have been maae with the partners jointly* When 
partial payment is made and received on account of a note 
given for the payment of money borrowed at usurious inter- 
est, the usury is complete. And though no money is actual- 
ly paid, the usury is complete, when new notes are taken in 
satisfaciion of old ones, given for the payment of money at 
3 Johns. Ca. an usur ious interest. But see English cases, Ch. 153. 
•.BooMvett ^ on 31 promissorv note. Flea, usury. The 

jury found two verdicts for the pit. against the opinion of the 
judge* A third trial granted ; and held, if a pnmiiasonr 
note be given for a usorbus contract, it is absoluteljr void; 
even in the hands of an innocent person, who takes it in a 
fair and r^ular course of trade, without knowledge of the 
usury. The decisions on this point, founded on the express 
words of the English and our statute^ to prevent usury, are 
all one way; aiKl the innocent holder must look to his inr 
dori»ers. 
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. § 9. Aeeommodaium note* A, made a note payable txr B $ Chw 179. 
he indoned it merely to accommodate A. A passed it to w0rl. 18* 

C, to rabe money on it in the market. C discounted it at s,^«v-^^ 
three and a quarter per cent, a month, and after dedurtine: 3 Johns. Ca. 
the discount, applied the proceeds to pay money lent by C j^ogcveU - 
to A. AltcT^vard , in the course of his business, C passed Al9o2JobnSf 
the note lo D ; D sued B, the lirsL ludorser. Held, tlus note c«-60, Jqii«» 
thouch indoncd by B, for A^ aeconunodatloii, passed inmie- *' 
diatel J from A to and that the transaction in its inception 
was usurious) and the note void. The intention was to ena- 
ble A to borrow money, not of B, but of a purchase io the 
market, and C was the purchnser. Hence, usury was 
pleadable, as it would liavc been if Bhad not interposed his 
name, but the note had been made to C. as it respected the 
usury though had the note been le£al, B would have beea 
^Id as indorser as amy accommo&tiii^ indorter is. The 
same if more accommodating indorsers sign. 

•§ 10. To an absolate deed of conveyance of real estate i ^ohm. Ct< 
upon trust, usury cannot be pleaded* Iumt will the court set ^J^^ *^ 
this deed aside on the score of usury. 

The plea of, in bar, must state the sum lent, and the sum KUbyfUB. 
included in the contract for interest and forbearance. 

§ 11. A, residing in Massachusetts, and owning land in 2 Johns. Ca. 
New York, entered into a contract in Massachusetts with B, ^y.^'^^^*" 
an inhabitant of New York, for the sale of the land to hun. i^wards."^' 
B gave his bond to A for the consideration money, payable 
in four years, and also four promissory notes, payable in 
one, two, three, and four years, for the interest on toe bond, 
at the rnte of six and a half per cent. A executed to B, a 
bond conditioned to execute a conveyance to him of the land 
on the payment of the bond and notes. In an action A 
brought against B, on lluce ot the notes, B pleaded usury. 

Held, the notes wm nsnrious ; for the law or Massachusetts 
was to govern the case. Six and a half was more than l^ai 
interest in Massachusetts, but less than legal interest in New 
York, where it was seven per cent. 

§ 12. Cfrtnhi prynnphs as to untry w Pennmyhania. It SDallaSiSS^ 
seems, there, the plea of usury eocs only lo the usurious part *: 
of the debt, and not to the bona Jidc part. Therefore, where ' 
usurious interest was included in tne note &:c., though ilie 
pit. could not recover the whole amount where usury exist- 
ed, and was pleaded ; yet held, he could recover and have a 
verdict for tne just principal and legal interest : also held, if 
a man takes usurious interest, he incurs a forfeiture; but in an 
action for the loan, the deft, cannot plead usury. 

Also held, that any security for the payment of money iDaija3,2i7, 
may be purchased at any rate without incurring th$ penal- Muigroveout 
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Cm. 179* ties for nsarf : lo in another case held, a fair purchase may 
AfL 1B« be made of a bond or note, even at twenty or thirty per 

l^^^^iy^^ cent, discount, without incurring the danger of usury* 
3 Cranch, § ^ ^^^^ moncy lo B, who puts it out at usurious 

ISO, Levy ». interest, and agrees lo pay A the same rate of interest which 
GttUsby. is rcceivins: on A's money ; this is usury between A and 

B ; and aa iiidorser of B's note to A, may plead usury and 
avail himself of it ui an action against him. The court ex- 
clusively decides if a w^ritten contract be usurious or not* 
6 cranch, § H. So if an agent, permitted by his principal, sell 
262. 264, be- eight pcT coot stock and apply the money to his own use, 
butts V. wJieo pressed for payment^ gives a mortgage to secure 

the re-payment of the amount <m the stock with eight per 
cent, interest thereon, this is usury, and may be pleaded in 
bar of an action on the security to his principal. 
SCoin. UJ^t. § 15. Usury may be pleaded withoiii reritine; the statute^ 
S^*.??*"^ but tlu deft, by his plea, must shew the usui ions ai^rrrment 
Cro. Car.601. specially. He must expressly aver the agreemejit was lor liv- 
ing day of payment ; and that it was corruptly a^ed. Pit* 
may du'ectl v deny this agreement ; or say, that it was law- 
fully agreed, and traverse the corrupt agreement pleaded by 
ant. IBS. the deiu : so that it was a lawful debt, and traverse &c« 
Burr 287, $ 16* So if the deft, plead usury, and state a corrupt 
R^^'i^ agreement, in an action on a note, the pit. may reply 
that the note w is i^iven for a just debt ; absqw W, thni it 
was agreed in manner and form as the deft, pleads ; and il 
the deft, avers the manner of the agreement, the pit. may 
traverse the averment. Hard. 418. 
6DJ&E.^ X This was debt on a bond dated July 20, conditioned 
tittiret. to repay the prmcipat with mterest, at five per cent* mm 
June 84, preceding. Deft, pleaded usurr, that there was a 
corrupt agreement between the pit. and deft., that the piL 
should lend the principal sum on 30th July, to be repaid 
with interest from June 24, preceding, which exceeds legal 
interest, and that the bond wr** ^iven in pursuance thereof. 
Ph. replied, and tr;n ( rscd ihe corrupt agreement. Deft, 
demurred. Judgment for the ph., because the demurrer ad- 
1 H. Bl. 288, mitted the non-existence of any coi rupt agreement. Special 
F«Jlr** declaration, qui /am, and how necessary. 
^ * ' It is bid Gown (at law, that in a plea of usury, the deA- 
w^-^ro' whole matter especially, because within his 

J. Mo^Sec! knowledge. But m an information it is sufficient to state 
95— 5 Bsc. the corrupt bargain generally &;c. Information must state 
the time and place of the corrupt bargain &,c ; but a note may 
be made at D, though dated at C. And here the corrupt 
bax^ain^ was not on taking the note ; but iu the after a^e>. 
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mcnt, for usury ; and ii was iioL guggesled that ihis agree- Ch. 1 79* 
ment was not proYed ai laid. Art, 19. 

Rast* £nU 689, b a long special plea «f niunr, not only 
atadng the contract and usuriouB taking, bat alio the 8ub- 
.aiance of the statutes against usury ; but there is a general 
connt, staling the loan and corrupt t?iking of usury, subse- 
quently ; but it does not appear the loan was usurious. The 
informer is not supposed to be privy to particulars. Haw. 
P. C. 248. 

§ 18. In these authorities it is only stated, that a charge of ^ 
extortion must be particular. ^ ii44^ait* 

In Crown Cir. Comp. 743, 744, only one precedent of an in* sea. 
dictment for usury, that specially states a legal contract of loan, 
and an after usurious taking. — Indictment; for that D. S. at 

, Au^st ^0, lent and advanced to one R.J. £5, to be paid :ihA,BmfM, 

to the said S. January 8, then next; and afterwards, 8ih of 

Ann, at , unjustly and corrtiptly received and had of 

the said U. J. for dclernng and giving day of payment of 
the said £5, for the time aforesaid, Bd^ wfaicn exceeded 
Ice. Thn was general, but the loan was legal. Judgment 
revened for another cause, so no occasion to object to the 
indactaMnt's being so general. On the whole, if there be a 
corrupt loan and nsnrions ori<^inal contract, it is l)^^t in plor^d- 
ing to slate them specially in all cases, as those are of the 
essence of the offence, and ought to be proved and so laid. 
But if the loan be fair, and usury is suosequently taicen, it 
is at least in counts and informations, enough to state the 
loan and original contract generally, as mere inducement, 
and the after corrupt usurious taking specially, as being the 
rery offence. 

§ 19. If there was a corrupt loan, the information must 6 B««.42fl, 
state as to to the loan, it was corruptly agreed. Cro. J. 
104, 440. 

Art. 1 9. Tht ttatuUt of Umitatumt ore oho gmeral bars in 
most Mtions, 

$ 1. The statutes have been properly divided hito two Fownf of * 
classes, those in pmonoi actions, and those in nai actions ; ^^^"^^ 
these acts have been largely pleaded and c onsidered as ^qql ' 
cases have occurred in several chapters, as Ch. 91 ; Ch. 
99; Ch. 75, a 18 ; Ch. 81, a. 4; Ch. 90, a. 1, r. 12; Ch. 
92, a. 2; Ch. 152. a. 1 ; Ch. 1 71. a. 10 ; but specially 
Ch. 161, ifi personal aclKuison contracts, and Ch. a. 25, 
in Real Actions. In personal actions in regard lo coniracU 
and torit, has been made a further division. 

$ 3. Some principles and cases in matters of forit and 
penalties in p^«>nat actions ; and a few other cases now re- 
min to be considered; and it is a general princifile tl«t acts 
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Ch. 179* of limitatHNas do not bar the debt or right, but only the 
JirU 1 9. me^y i the debt is not absolved. 9 Cruich^ 379. 
\^v^^ § 3. Held, the act of Oongress of AprQ 90, 1790, limiting 

2 Craoch, prosecutions on penal statutes to two years &c. extends as 
Adamsg.t.v. woll to pcnallirs aftrr as beforr^ thnf act passed; and to 
Woods, 83S. actions of debt for penalties as well as to iolormatioos and 
indictments. 

Go^in r^Vil* § ^* Km oflScer of the customs seized ^oods as forfeited 
m — 2^ the revenue laws, he must be sued wuhin l^rse moiUftt 

964L f^ftgr Ih* actual snnire ; though a salt be in the exchequer 

chamber for the condemnation of the goods, pending at the 

expiration of the three months. These acts are only Ugal 

imiptdimenis. 2 Cnmch. 
164Tiopkish ^ ^' Helc], tlic Virginia net of limitations is no bar to a 
9. Belli^ Bj iiish creditors demand, on a promissory note, dated Au- 
• ^•JJJ^i gust 51, 1771 ; though one of the pit's, was in the country 
^ after the treaty of peace, vi2. in 1 784, and remained here till 

he died in 1785. 

338^6^01 1. ^ ^* years* odpcrM possession of a tlsss in Virginia, 
Ofaj^niaa* gives a good title upon which trespass may be roaintamed ; 

this action was against the marshal of the District of Co- 
lumbia, who lind seized the slave on a ^ faui so ditinne; 3 
Hen. &L M. 57, New by admr. v, Blany. 
SCraneh,lS, § 7. MerckanCs Accounts.-^^te Ch. 161, a. 5.) Held, the 
S."rwilfOB* ^Jtception in the statuie of limitations in lavor ot merchant's 
* accounts, extends to alt accounts current, which concern the 
trade of merchandize. It applies as well to actions of o^ 
mmpsit as to actions of aecoiml. An oeeounf doted is not a 
stated account. 1 1 is not necessary that any of the items should 
have been charged within five year*;; nor that the deelnra- 
lion should aver the money to be due upon an open account 
, between the merchants. Accounts between principal and 
factor are not withm the act. 2 Dallas, 204. 
aoir ^ ^ decided in the state court of New 

cbaude™'. York, it was held, that this exception extended only to open 
cammaud.— and current accounts ; agent to collect debts not a factor ; 3 
i^Johat. €«. Cranch, 454 $ a debtor within the British lines viewed as oat 
of the state. 

1 H. Bl. 63J, § 9. A lends money to B, and B gives him a bill to be paid 
T, €i iiiite'° ^ year ; at the end of a year the action accrues, and the six 
years are lo be computed from the time the bill becomes due. 
S Johns. R. § 10. Goods were taken on execution, afterwards set aside 
H^rict^^-^' for imgular%^» The owner of the ^mkIs sued in trover, and 
wtu m V^^^^ the act of limitations. Held, the execution 

beine irregular, was a nullity, and the act began to run from 
the nrst taking of the goods, and not from the time the exe- 
cution was set aside erroneous one void only from the 
versal &c. 
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11. Action against an executor^ the ph. may st.itc the Ch. 179. 
testator being inHebferl <Ji^c.; after his deith tlie cxecnior in Jjrt, 19. 
consideration promised to pay &c.; and the deft, may set 
up any defence which he could, if the assumpsit wfts laid j Bl.ioa. 
from testator ; and the judgment will be de bont$ ieH&toris^ ti 
lion, k.c, 6 Johns. R. 1 19, Whitaker r. Whitaker. 

§ 13. The deft, being arrested by tlio sheriff, promised to 4 Johns. R. 
settle with the pit. Held, this was sufficient to take the case ^Jjfc?*"**f, 
out of the s'ntMff. See Ch. 161, a. 9, s. 7. r.Cbamplla. 

§ 13. Tkough oiip partner^ affrr the partnership dissolved, 6 John*. R. 
cannot bind tlic oihei l)y a new contract, yet liis acknowleg- ad^'i^Luj! 
ment of a previous debt due by ihe partnership will bind the low L al.— 3 
other partner so as to jMrevent him nom pleaaing the statute 
of limitations; and admitting an account to have been stated jodui,. k. 
hy htm, or stating an account by which a balance appears 46i.— 2 
due, is a sufficient acknowledgment by one partner to take ^""J'^' ^» 
the case out of the statute. "° * 

^ 14. A promised to piv the delit barred by ^be nrf, in s Johns. B. 
certain specific articles. ITckl, this promise was conditional, 
and the pit. was bound to show he otfered, and was ready to 
accept the specific articles. 4 Esp. N« P. Ca. 36* 

} 15. The plea must be consistent ; as in an action on a note ^ Bos &p. 
payable hy instalments ; plea in bar to the several causes of pindiSr'^*' 
action, except the last instalmeni^ *^That the said several causes 
of action did not, nor did any of them, accrue within six * 
yenr? pit. dcmnrrrrl specially to ihi'^ plea. Held, though 
some of the instalm< tii^ }<(- barred, and others not, yet the 
plea was bad, as the mtroduction to it, and the body of it, 
"were^ inconsistent. The dcfu by the introductory part of his 
plea confined his answer to a part only of the declaration, as 
It was not meant as an answer to the last instalment ; and 
though the subsequent matter amounted to an answer to the 
whole, all the causes of action, the pit. was entitled to judg- 
ment on the bsf inctnlm' nf, to which the introduction of the 
plea did not apyily on a general rule in pleading laid down in 
Weeks r. l^each, I Salk. 179. to wn : if a pica be pleaded as 
an answer to the whole, and the mailer pleaded be only an an- 
swer to a part, the whole pi t a is bad, and the pit. may demur. 

§ 16. Offset ofMu 4rc. onoffter $lafe. In actions brought 2e8*aS, 
in AW York^ — -held, the deft, could set of!' demands he had Haggles r. 
against the pit. which arose when both parties resided in ^ 
annfhfr state. ■^m\ which, tt <^i)vn tor m that ?tr>te. wonkl \v. bi. 7i!3.— 
barred by its acts of limiiaiions, provided six years had not 2Johos.R. 
elapsed since the pit. came to reside in J^'ew York; also, held, J^^'"?*^^^ 
the courts of Kezo Yor/r, irt actions on foreign contracts, arc the itmedy ' 
not governed by statutes of limitations in other states, where onaoontraet 
such contracts were made* And S Mass. R. 84, held a statute j^f ^^J^^.^^l^^ 

VOL. Tt. 30 whmesiMd. 
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Cf. 1 19. of limitntions of Jsfcw York could not he pleaded in bar of an ac- 

Jlrt. 1 9. tion in McissachuseltSy though sued by inhabitants of .ATew York 

K^^-^s^.-^^ on a note made lAere by the defts«, citizens n£ Manachnueittw 

5 Johns. R. } 17, Held, the statute of Umiialiom in JVev York was a 

•f CouUry ' ^^^^ ^^^^ action ou a judgment rendered in Con- 

necticut ; but was not this clearly going on the ground that 
a judgment in another state, has only the force and effect of 
a mere /oreign judgment ? grmind at least very questionable. 
See Bartlctt & Knights and Briggs & Bisscll &c. ante. 
The court will not notice a limitaiion unless pleaded. 2 
Cranch, 276. 

1 Dallas, 29l>. J 1 8. Held, in Pcmisyhanw^ that the court will never open 
a regular judgment to let in the pka of the statute of limita* 
' tions ; it must be plead in season or not at all. 
8D#]1m»^17. ^ 19. Held also, in Pennsylvania, that the statute of limita- 
tions is a good plea in bar to an action brought by a citizen 
of the United States resident in Souih Carotim^ against a cit^ 
_ . zen resident in Pcrmsyhania. 

343 Lindo*. ^ ^^^^^^^ Statute of limitations can be given in 

Gardner. ' cvidencc on nil (L hd. 1 Cranch, 4G2. 

3 Cranch, § 21. Held, the 9th section of the act of North Carolina, 
2«^Ogdenr. passed in 1715, directing that unless the creditors of deceased 
filackiodge. penons should make their claims within seven years after the 
death of the debtor, they should be barred, was repealed by 
act of 1789, Ch«SS; notwithstanding the act of 1799, de« 
daring the contrary; the act of limitation of North Carolina 
was suspended as to British creditors during the revolu- 
tionary war; and till the year 1793, Ch. 23, lecjal impediment 
existed in V irgima to their recovery ; 2 Cranch, I BO; a legis- 
lature cannot declare what a law was, but what it shall be. 

§ 22. In the numerous prosecutions and nt l ions brought to 
recover statute penalties, usually limited to be sued within cer- 
tain periods of time fixed by the statutes giving them, it Is 
generally incumbent on the prosecutor or plu to shew he has 
brought his suit within the limited time. As the proviso 
limitmg the time Is in the nature of a ooodition, that must be 
complied with ; and the question is commonly a mere ques- 
tion of fact, if the suit be commenced in the sperifir d time. 
A> it is ;in essmli il part of the plt'*^. case he sue in season, a 
part ol liis liflr (o the penalty, the deft, has no occasion for- 
mally to pltad the limitation, but may insist on it at the trial, 
and oblige the prosecutor or dU. to shew he began hih suit 
■ according to the provisions of tne statute or statutes on which 
he claims the penalty* 
RkhiL^ii ^ ««tt»p«i infra mk omuff ; pit. proved the 

«. Finn. ^^^^* w ithin six years, said to one whm he met m the iair» 
that he came there to avoid the pit., to whom he was in- 
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debled. Held, sufficient to take the case out of the statute* Cn. 179. 
So where the creditor said to the debtor, *^ You owe me such Art, 1 9. 
ft sum^ ** No," said the debtor, ^Imtwe wiU iUtk the accountJ*^ v^^^v^^^ 

§ 24, But a promise by the debtor to pay a debt, barred i ^. Raym. 
by the statute, if the creditor will come to an account, is no ^ s„j5Jf 
answer to the statute of limitations. The difference between 
these two last cases is von' small ; and see Bryan v* Horse- 
man. 4 East, 599, and Kiirkc r v. Hannay. 

§ 25. Tiie pit., admini:iUaior, sued for an old debt due to 3 East, 409, 
the intestate, but outlawed. The defL, the debtor, acfcnowl- rwine!^*^ 
edged to the ph., admiaistrator, he owed it. Held, this ac- wni«% 87, 
knowled^ent did not sopfwrt the pit's, declaration, though 11'*^^ 
made within six years, but after the intestate's death ; the " 
promise was laid to the intestate, but why rlors not such an 
acknowledgmr'nt confess the debt is- dill existing ,* and see 
indebitatus (kssumpsil ; and the fidniini-frator could not reply 
a promise to himself, as thai would be a depai Lurc. G Ka^t, 
887, Blacfadgen v. OliTant. 

§ 96. Case against a former sheriff^ for the default of his joJ^'^'' ^: 
deputy in not taking sufficient bail. Held, the four years' ■l.v'Hmer. 
limitation on the act of 1796, Ch. 71, commenced only from 
the return of non est inventus ,• that then only the cause of 
aciion accrued. The bail, one person, was sued and com- 
mitted, and took the poor debtor's oath; law requires two, 
and if reputed good at the time, it is enough, though aftei^ 
wards they become unable to pay &c. ; but the officer takes 
one only at his peril. 

§ 97. Held, the statute of 1807, Ch. 74, for the limitation Jl^J?*' \ 
and settlement of real actions, does not extend to case 
where one is in possession under a contract for a title from 
the owner of the hnd, though the time is expired within 
which he could demand a title from the owner. 

§ 28. Error to the Circuit Court of the district of Georgia, 4CrancU, 
held the statute of limitations of that state docs not require 367,She«»- 
an entry upon lands within seven years after title accrued, ^iae'^ Les- 
except where there is' an odrsrce possession, or a title to be sm. 
defeated by such entry ; for in such case the possession ac* 
companies the title. 

The creditor removes his disability to sue merely by com- ^74*^^^**, 
ing into the State, if the debtor at the time be in it, and suable. Roberdeam't 

§ 29. Error to the Circuit Court, Columbia. Action of ex'rs, 
trespass for mesne profits, after a recovery in ejectment by j^^'^^ja^j^i. 
the pits, aeainst the defL, who pleaded the act 01 limitations, i^'^. mu ^ \ 
Pit. replied that C, the wife of one of the pits., and E., the 
wife of anotber,'in whose right ther suf , wore femes coverts 
when the cause of action accrued, and still are &c. ; that 
Kitty Hudter, oae of the pits*, was a fam covert^ and that 
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Cii. 179. the other pits., in whose right the soil was brought, were ii^ 
AfU 19* fants when the cause of action arrrued ; also at the com- 
>^^^Y^y menccmrnt of the aciion. To this rephcalion deft, dcmur- 
, red, and judgment for liim; for to avoid the act to an 

action by joint-tenants, a// the pits, must be undur a di&- 
ability to sue: And 1st, The replication did not state that 
Kittj Hunter did continue a ftmt covert until lest than five 
years next before the action was commenced, and if her 
disability was removed Ave years before &,c., she was bar- 
red : 2. The replication being joint and bad as to one, was 
bad as to all ; and when the act runs against one of two or 
more pits, entitled to a joint aciioo, it bars the action. And 
4 i). ^ K. 516. 

7 Crancb, § ^ recttal in a deed i& evidence to take the case out 
168, King «. of the act. Nor is an insolvent discharge in Columbia a 
bar to an action* Riddle brought assumpsit against King, 
for monies paid to his use : 3. A sj^ecial count, stating he 
was taken in execution, and gave a prison-bounds^ bond with 
surcfies, forfeited, and judgment against them ; thai the pit, 
(not 1 ound in it) at King s request, paid one-sixth of the 
iudgincnt; one-sixth being ^250.52 &lc.. Plea, the act of 
limiialions &c., five years, Vugiiiia. July ij, 1804, deft, 
signed and sealed a paoer, reciting the mu and others had 
become his sureties to a large debt to A tc* ; had paid &c^ 
and beine desirous to secure them, assigned notes to that 
end. Held, suBicient to take the case out of said act* Ao» 
tion brought July 1, so tJie deed wns evidence (lie 

pit. prtid. Discharge under liie insoivcnL act only discharg- 
ed ili^erson. Pleading the act in Virginioi in chancery. 
See Cn. 226, a. 16. 3. 
7Cnmch, § 31. Merchants^ accounts in Maryland. Her act in t 
36(), Bond k words of Massachusotts act &c*, as to merchants &c., b^^ 
^' lunits asmmpsii to three years. The nit*, a merchant of 
Pennsylvania, brought attumpsit against tnedeft.) a merchant 
of Maryland, on an account that grew out of their trade 
v ith each other as merrlru^"-. Deft, plearlrrl ihis act. Plu 
' replied, that he, residing m iVimsylvania, and the deft, were 
mutually employed in trade and merchandize, of, and con- 
cerning which, the said several sums of money in said dec- 
laration mentioned crew due. Deft, rejoined, the pit. came 
within the State of Maryland m 1797 ; and that the original 
writ u this case issued July 0« 1808, and not belore. Pit. 
demurred : good. 

On the act of limitations of Maryland, passed in 1716, 
the exception? as to merchants extended only to those not 
residcfit in Maryland. Held, the pit. did not, in the sense 
of the act, conic into Maryland, i lie rejoinder aliuuid have 
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avemd, he become a rendent there more theo three yekrs Ch. 179. 
before the commencement of the suit. 8 Cranch, 98 ; three ^f, 19« 
jears is the limitation io Maryland. . Vrf<V^^ 

<^ 32. To take the case out of the act, the acknowledge- gcMsdh«nk 
ment must go to the fact, that the debt is still due ; and an 
acknowledgmeni which goes to the origioal justice of an ac> 
count, is not enough. 

} 33. The words, beyond seas^ in the Georgia act of limi- 3 Wbeaton'i 
tatioQB, meaos the same as the wordst cut 1^ the StuU. ^ 
Held, bi an action of dectment brought by Miirray'e lessee sSwrTlI/ 

Baker & al. in the Circuit Court for the district of Geor- 
gia, to recover certain lands in that State. The lessors of 
the ph. had been in Virginia. Defis. and their ancestor had 
been in possession about twenty-live years. Georgia ar t of 
limitations was passed March 21, 1767, and limits real ac- show. 9rv~ 
lions to seven years, wilii liic usual exception of infants &c., See vvaid #. 
and persons beyond seas* To these it albwed three years ^j["°'^27 
after the disability removed. Ireland is beyond sea as to contra! 
England. 

§ 34. Asstanpsit for ^750, had and received by Seaver, ^^^'^^ R. 
the deft's. intestate. Writ datrc] February 21, 1816. Facts; "^'^^^e* 
October 10, 1809, the pit. agreed to buy of said intestate S|b>'I***' 
a messua£,^o &:c., and paid him therefor the ^750, and re- 
ceived posses^iion, and coiiUnued till February J, 1816, and 
then was evicted bv the intestate's heirs. The intestate 
promised to convey sc., but no time set for him to give his 
deed to the ph., of course the intestate had during life to 
give it| unless hastened by request. He died and no deed 
given. Pit. sued to recover bat k the ^750, on the gi'ound 
the consideration failed. Deft, pleaded in substance, actio 
non accrcvil infra sex annos* Pit. replied said facts nearly 5 
fwc paratus. Deft, demurred specially ; five reasons : One, ' 
because the pit. did not join the proper issue, deft, tendered ; 
aod held, he should have done tnis, (if said agreement could 
be proved by parol.) The pit. if entitled to this evidence 
at all, was entitled to it on the general issue tendered by the 
defu Pit. had leave to amend his replication, paying costs, 
after defls'. demurrers were filed. See 1 Chitty on IMoid- 
ings, 554; 2 Do, 604; see Oxford, mayor o^ v. Kiciiard- 
son, Ch. 68. a. 2, s. 5 ; Ch. ibO, a. 10, s. 34 ; Sellon's Prac- 
tice, 468; h uil Massachusetts Turnpike r. Field, Ch. 161, 
a. 10, 8. f • 

$ 36« Sdrtfaeiat to affirm a judgment against an adminis- KWhy, Be, 
trator» Plea, the Probate Court limited the time to exhibit ^. ^ 
the claims against the estate of the intestate. Held, the pit. ^iljJiJjSJ***,, 
might reply, and show the claim was so f'ircuaistanced that Onff. 
it could not be ascertained io the time iimited. 
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Ch. 1 79. § 36. Limitatiotis as to trusts in equity. 1. He that alleges 
, lri. 20, ft trust, must prove it : 3. Geoerally, length of time is no oar 
^^^pv"^ to a trust proved once to have existed ; and no relief if fraud 
Gnu«.FMf- ^® ptovcd: S. Length of time operates by way of presump- 
oou. ' tion against the imputation of firaud: 4. For^ years and 
the death of all the original parlies, affords a presumption of 
the discharge of a trust, provrd once to have existed by 
strong circumstances. In ihc year 1770, the conveyance 
was absolute, but a secret trust was claimed in favour of the 
grantor. The trust was not clearly proved. A transaction 
m 1775, among the original parties fixed the full value of 
the land, and this seems to nave been the last transaction 
among them, above forty jjrears before the suit. Probably 
few more such suits will evince the necessity of statute limi- 
tations, even in cases of resulting trust* • 
Fisher's exV. § 37. Executors and administrators — their acknowledging 
V. Duncan & a debt of the deceased does not take it out of the acts of 
limitations ; for the executor or administrator cannot by his 
promise, bind the estate of his testator or intestate. 

§ 38. Spotswood r. Dandridge isi al. 4 Hen. &l M. 139, 
145. If the deft^s. possession be fiduciary for the pit., or 
one he holds under, it does bar him by the act of Umitations, 
though continued more than five or six years, as in such case 
the deft's. possessbn is the plt*s« Stem^ if the daft, possess 
in trust for third persons. 
Brooke's § 39. Virginia act of limitations as to accounts against the 
adiu. r. shel- estates of persons dcsceascd, directing the judges to strike out 
l5l266— i items five years old at his death, extends only to open 
Bev. Code^p. accounts, and not to those settled or acknowlrdji^ed hy the 
ifiiift** deceased within five years V)efore his death. Sec Beale v. 
V. Jm Edmundson, 3 Call, 614 j see Ch. 36, a. 14. 

§ 40. A long act of forty«three sections in Kentucky, as to 
slaves. See Toulmin's Kentucky Laws, p. 304 to 313 ; statutes 
February 8, 1798, respects Slaves, Free Negroes, Mulattoes, 
and Indians* By this, no person is a slave in the State, ex* 
ccpt such as, October 17, 1 795, were slaves; and except the 
Virginia acts descendants of the female slaves. No negro or mulatto 
reviiad. witness except in plen- of the State, against ne- 

groes and mulattoes; and except in civil pleas in which they 
alone are parlies. 'J' he other forty -one sections regulate 
minutely the affairs of slaves. Act of November 29, 1799, 
appoints patrolers to see to them ; and statute of January 
16, 1798, directs the apprehending and securing runaways. 

Art* 90. Spttiol mattws of exctm or justificaiwn art oars 
to fnosl actions^ real and pcrsmie^* 

B.N P. 17.-. § ^* Justification is insisting on somethmg that made it 

2 &f». 44?!^ Stm. 872^t». M», FbiUips tr. Biro . 
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lawful for him to do the fact laid to his chaxge. Matter of Ch. 179. 

justification can never be given in evidence, except where it Art* 30* 
cannot be pleaded. If two justify, and the plea be good as V^y^^ 
to one, and bad as to the other, it is bad as to both ; for a 
joint plea cannot be good as to one of the dcfts. and bad as 
to the other. 

6 3« A man cumot Justify a trespass, uiilest he confess it ; 8 StOt. ait. 
and the justification must ^o to the whole. This proposition 
is universally true ; for it is absurd to justify an act or thing 
the party justifying does not admit to be done ; and there 
can be no justification of the act, or thing, matter^ or trans- t 
action, exi ' f it tlu whole be justified. 

§ 3. Whtie a man may justify entering upon another's 
land. See Ch. 2, a. 2, s. 3, 4, remedies by acts of the par- 
' So where one may justify entering an mm See Inns* 
So justification taking damage feasant. See Ch. a. 5; and 
Replevin. 

$ 4. So a master may justify moderate^- conrecting his i bi. com. 

apprentice, or servant, scholar, or seaman, for ncglif^encc, or 428,489. 
for misljchavioiir ; but not his wife. So a master may justify 
the a^vistiiii; his servant in an action at law. 

§ 5. Under process against Richard Cole, one cannot 6D.bE.l84, 
justify seizing tne soods of Aquila Cole ; as in trespass by Coto».BMi*- 
him against the deft, and three others, for breaking tbe plt^s* 
house, seizing and carrying away his goods* All the oefU. 
justified, and said, the pit. was indebted to two of them, who 
sued him by the name of Richard Cole, and thr writ was di- 
rected to Bowles, another deft., who was shcritF tc, who by 
Hendson, the other deft, caused the said Aquila Cole by the 
name of Richard Cole, to be summoned &c. ; that he did 
not appear &c., whereupon the distringas issued &c., 
on whicn the said Hendson levied the goods ftc« General 
demurrer. Held, a bad plea ; for the defts« could not seize 
the goods of Aquila Cole, on process against Richard Cole; 
~ and the averment in the plea that Aquila and Richard are 
the same person, will not holp the defts., as they have not 
al^o averred the pit. was known as well by the one name as 
the other. See 2 Stra. 1218. 

§ G. Special justifications in the various kinds of actions 
above considered ; and various branches in some of them ; 
as m Case on Torts, Ch* 68, 59 ; as Assessors &c», Ch* 63; 
Words in Defamation are true &c., Ch. 64 ; Disturbance 
complained of, justified, Ch. 65 ; Arrests justified, and He- 
seizers excused, Ch. GG ; Fences, justifications, iak'mg damage 
feasant^ Ch. 1G7; Ferries, defts. justify building a bridge 
^c, Ch. 68 ; Fishing &t justification, taking the pit's, net 
on the deft's. land ; deft, jubiifies on navigable waters j justi- 
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Crr. 179. ^ taking iub, Ch. 71; deft* jnslifies stopping the ph^ 
j^ri, 20. pip^ fiowinjr bis land Ice., Ch* 74 ; deft* justioet removing a 
^usance, Ch. 75 ; justificatioo^ by officers mi many cases 
Ch. 76, a. 6 ; justices taking as his eoiblements, a* U ; justifies 

taking toll, Ch. 78 ; justification in waste, as cutting timber 
for repairs &c., trees by license &;c., Ch. 79 ; justifications, 
rights of ways, Ch. 171; justifications, taking damage ftor 
sant Slc, in replevin, Ch. 172 and 173. So various pleas 
of justification in assaults and batteries, and in other ires- 
pa^es vi et armis, 

§ 7. Pleas of justificadoa are properly, in eases of loH#, 
charged against defis* not emUracti ; as to tbem the deft's pleas 
usnaily are a denial he ever made the contract the ph.dec lares 
on ; or that the deft* has performed it ; or that it has been 
discharged ; but pleas of excuse, are often made in both cases* 
The plea of justification or of excuse, here intended, is nev- 
er a formed set plea, but a 5/)£cra/ one; always sperinlly ^-tnting 
the facts or matters relied upon, as justifying or excusmff 
the act or thing: done !iy lIjp deft. lience, it is ever framea 
according to the lacia iii the case, with legal precision, and a 
cotrect knowledge of the kiw arising oo those focts. Though 
this pleais thus always to be formed according to the essen- 
. tial facts in each case, and is not in the whole formal or 
technical ; yet some few features in it are so ; as the Mctio non, 
the iraverse^ if one ; the hoc paratrnverificartyOrihe wnckuion 
to the count)-y^ or record. And sucli features or parts are in 
every case, lo be ] l( aded with the strictest regard to the 
technical rules ol pleading. The special pleas, as before 
stated, vary almost infinitely in different actions, according 
to the nature of the matter, excusing or justifying ; but gen» 
erally in forming a good special plea in bar, the only grounds 
Holt on Li* to be relied on, are good sense, good logic, and sound legal 
lieb, S8S. knowledge. 

Law's Ptoad. § 8* Special pleas in bar include all special matter in de- 
laoiM. nial, avoidance, discharge, as well as of excuse and justifica> 
tion ; also matter of estoppel may be specially pleaded. 
Pleas of avoiHnnrc confess and avoid, as pleas of infancy, 
coverture, duress, usury, gaming, &ic. : so pleas of discharge, 
as actual payment; settlement by arbitration; forriga at- 
lai-bmcnt ; former recovery by release Slc. ; set-oi], alienage, 
outlawry of the pit., bankruptcy : so already considered : so 
various matters of uuum constitute special pleas, as tenders : 
so son atMOiUi denumt, amicable contraet, unavoidable acc^ 
dent, iLCm See former chapters. 
Kirby, 110, § 9> TrespBSs for fadsc imprisonment Dieft* justified uo* 
wootterv. dcT regular process. Held, the pit. could not reply, the 
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C&use of action was not within the court's jumdiclioQ, if tb^ Cu. 179. 
fact did nor nppcnr on the record. Art. 20. 

* § 10. Shtriti ;i, he had no y ower to retain in prison v^^-v-^^ 
the marshal — how bad. Case against the sheriff for tae es- 2 Day'* Cm. 
cMe of A. Deft, plo^ tliat at the alleged time of the ^i^^^ 
•lltged escape of A^ he wat manbal te« \ and by viitue of 
the siatQte authoriziog the nee of gaols in Connecticut, for 
the confinement of prisoners under the authority of the •> 
Unitrd Str\tc«^, hp was keeper of the frnol wherein he was 
conhned, and equal in aulhonty with the deft., and that the 
deft, having no ngiu to detain him, jx i uiitted him (o depart. 
This plea in justification was held inau ilk tent; and iunher 
held, the |ilt. mi^t reply, that no {i«|iM>n bad been at any 
lime committed to, or confined in, Handam gaol, imder the 
lauthori^ of the United States* If there had been, so that 
the marshal had become keeper in tet, the justification 

mij^ht hnve been good. 

§ 1 1 . A plea merely nes:aii\ ing facts IS DOt a special plea, 2 Cftioei'lt 
nor c?in it be a plea of justification. eOtto* 

§ 12. The question of justification is a question of law, 6 Crancb, 71^ 
and not of fact. Hence, the jury may find the- facts that ^» 
constitute the ioslification ; but the court is to draw the con- i^co^ 
elusion from them; and if the jury draw the conclusion, the 
judges may disregard it; as where the jury found certain 
facts, and thence concluded the voyaj^e wa? broken np, and 
so the master justified in returning to the por t ho smled from 
instead of pursuing his voyage. The court disregarded tl>e 
conclusion, and decided, that the question if broken up or 
not, and if he was so justified, was a question of law, and 
held, he was not justified, because he acted from fear found- 
ed on mbrepresentation : insurers discharged* A voyage di- 
rect from the United States to a French colony, was allowed 
by the British orders in council of November, 1807. 

§ 13. Ojpct judgment in Vir^nia, and plea as to it» This Cranebj U^ 
was a writ of error on a judgment of the Circuit Court of 
the District of Columbia, sitting in Alexandria, in a case in 
which Virginia law was the rule; and held, where an office 
judgment is rendered in a term, and another term passed it 
was a matter of mere discretion in the court to admit or not 
m specfail plea to be filed to set aside such judgment. This 
action wa^; originally brought in the Court of Hustings for the 
town of Alexandria, and trmsferred to said Circuit Court 
by act of Congress of February 27, 1801. This office 
wdgment was entered at the rules held at the clerk's office. 
Por want of plea a writ of inquiry was awarded <Si,c., 
returnable &c. ; and not executed according to the course of 
the Court of Hustings ; and the deft, belqw ofimd a special 
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Ch. 180. plea out of time, justifying his causing the pit. below to be 
Jlrl, 1. criminally prosecuted, for which he sued ; and the court re* 
fused the plea; and the deft, below, Kesler, biXN^ht error, 
and decided as above, and judgment affirmed. . * . 

§ 14. Judicial proceedings in Virginia part of the Dkittiet 
of Columbia, in Virginia, and in Kentucky, (till 1792,a pait 
of Vifimia,) are all nearly on the same principles. See a suob 
maiy m Toulmin^s Kentuckj Law, p. 189 to 270 ; as to ac- 
tions, 00^ pleas, judgments ; endorsement of writs, bail^ 
appearance, cases of caveats ; bills in chancery, and pro- 
ceedings thereon ; writs of n€ €jrea/, injunctions ; absent de- 
fendants, wTils of certiorari rhanginc; venues, lulls of exccp- * 
tions, suits of paupers, depo^iions, notice, forms of writs, 
champarty, vSit-c. ^ conveyances, partition, waste, aliens hold- . 
ing lands ; frauds, &c. ; summary proceedbgs, escape, exacifr ^ 
tions and insolvents, trustee suits, lands made liaUe to the 
payment of debts ; assignments of bonds and other writingB, 
bills of exchange, usuij, mode of calculating interest) aod 
advertisements. 



CHAPTER CLXXX. 



Fl^II«.S. BEPUCATIOnS, l«. 



16.^-ch.i7d Replications and l uka aa to certainty and to avoid (luphai,/, 
a. 1. double pitas ^ departures^ repv^nancy^ argunimlative pltod,, ju^U' 

f?™* ^JjJ^" Hv€ pregnant, — 9StO mrphisage^ traverses^profcrfs^ shuin^Uas^-rt 
i^laure" fac. svkstmce, what ^rm^— matter pleaded wxor^g to i6 

referred to > 0M1(ttltMI> W /aw, — BO tO avoid proUxitT. ' . ■ 

indn^'otre. Art. \. R^atiom ^c. ^ 
fere^cM US § ^' general or special, also, general as t 

to 106. ruTv assignmrv.f. or was of the deft's. own wrong, and without 
IWL lia* cause he alleges: as nlrenHv shewn in Trespa<p.Ch. 172 

-'tkI J 73} or they may be special; 4 Dallas, 440 3 ,4JU>|; 

. § 2. These and all other pleas must be clear and conrisr, 
in proper order, and in proper time, — cannot confe&ii and 
avoid, also traverse* 

§3. Wherever the deft properly offers an issue JeTlSlb 
country the pll. replies by merely saying, and Uu pU» 
Ukmitti but when the defu concludes his plea with, a 
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cation in bar, the pit's, replication begins with saying tbat he, Cii. 1 80. 
for any thing by the deft, above in pleading alleged, ought Art, 1. 
not to be precluded from having and maintaining his action 
aforesaid thereof against the dett. ; because the pit. says &,c.; 
so states his special matter, and concludes with a verification^ 
or to the country, as the case may be. If the deft, pleads iu 
abatement, the pit. replies, and says, his writ aforesaid, for 
the reasons before alleged by the deft., ought not to abate, 
because the pit. says ; so states his reasons, and concludes 
as above. The special reasons, or facts, or matter, that may 
constitute the body of a replication, as the body of a special 
plea, may be almost infinitely various, and will be found 
scattered and dispersed through every part of special plead- 
ings in bar or abatement, to which reference must be had. 
Also, in replications, protestandoes arc inserted, and oyers and 
proferts of deeds, as to which reference must be had to the 
rules of pleading in regard to protestandoes, profcrts, and oyers. 
If the deft, pleads a fact as appearing on the record ; as the 
appearance of a party in court &c., as appears bv the record, 
and this he is ready to verify by the record &.C.; the pit. 
replies, precludi non &c., because, he says, there is no such 

record of the said D. before ■ , at , aforesaid, on , 

remaining in the same court of , at , as the said D. 

hath alleged, and this &lc. 

§ 4. The body of the replication is usually consisting of ' 
matter suitable to each kind of action, as account, assumpsit, 
debt, covenant, ejectment, replevin, trespass, trover, waste, 
&c. ; as to which, see pleadings in the several kinds of actions 
above ; therefore nothing more need be inserted here as to 
replication, &c. than some general rules and principles ap- 
plicable to them generally. If the deft, plead the act of 
limitations, and the pit's, case come within any of the excep- 
tions, he must reply the same specially ; 3 Hen. &, Mun. 89 
to 115, Lewis, executor, r. Bacon's legatee and executor. 

§ 3. If the pit. declare generally, and the deft, justifies the ^ Com. l» 
pit. in his replication, must shew a title ; this is made neces- Jq*^^*^ 5' 
sary by the deft's. justification ; and as a defect in the pit's. Com. D. 
declaration is often aided by the deft's. plea in bar, so the J'^^^" 
deft's. plea is often aided by the pit's, replication ; as in debt s-ia.-^Co. 
on a bond to make an estate to A. If the deft, pleads he 133— Lutw. 
enfeoffed B to A's use, which is bad, without shewing that A 
was a party, or had the deed &c.; yet if the pit. replies, that 195^ co! 
he did not enfeoff', this aids the bar. So if the deft, pleads 62, u.—s Co. 
an award &c. uncertainty, and the pit. makes a replication J?^*"^^''*' 
that imports the award &,c. to have been made, this aids the 
uncertainty of the bar. So if the pit. by his replication, 
«hcws he has no cause of action, judgment must be for the 
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Ch. IftO. thoagh hfe \mt ii dnfective ; lor tbe eourt wilt judge on. 
ii^rf. 1. whole record ; as in escape at Lffmdon, the deft, pleads a 

■\_0-ij'^- retaking upon fresh suit at Siukt ; the ph. replies he \vt\s otjt 
of his view before th«! retaking: this admits the takms; on 
. fresh suit, and then the pk. shall no' have an acuoa tor ihc 
escape, though the retaking at anoilier place would be a bad 
plea on demurrer ; but a bar that wants substance cannot he 
' aided by a i^licMioD; &8 if the defU pleadiwi accord, and 
does noi shew a satisfocdon, though tne replication deniea 
the accord, this docs not aid the bar; on demurrer the court 
looks for ihe first fault. Hence, if to debt on bond, the deft* 
pleads payment befon the day, it is not aided by tiie plt^ 
tendering an issue. 

Com.D.Pl.F. ^ C. Tne replication ought to answer the whole pica ; if not, 

3~\^^"^: the pit. discontinues his action. See Discontinuance, CU. 

Ueaeral 0. i'O, a. 11. 

BIIMoD. J 7. But if the plea admits a non-performaoce by excusiog^ 
fltn* »i- it is enoagli tlie replication meets tbe plea, and fobifiea tha 

escma in all cases esccpl awards. 
TramLro.^' $ $• Tlw replicatbn n^ust ascertain the natter to which it 
HanL repliety as assumpsit on several piwnises; the deft, pleads in- 
fancy ; the pit. replies to part for necessary food, he ought to 
shew what p^rt : and part for clothes, ou^ht also to «;he^v 
what part ^ replication bad in part is bad m the whole^ ex* 
cept as to suplusagt* 
Lf^^Str* § 9. If there be several pleas, r^nd the pit. replies as to the 
—Him. 8. J. severai pleasy it is well, though he does not make a several 



Cemrt, tex, repticaiion to each plea in particalar, and if the pit. b^n hit 
Minh^t repliGation nricM^ non kc^ and makes a general conchisiai 
jto the whole, ^et they are several replieatbns as well as if 
the pit. had said /ireckidi non to each matter; and one repli* 
cation is often flood to several pleas ; but this depends on the 
nature of the pleas. So it is tnilv said, the pit. cannot reply 
daub It ; this is true as to a plea containing a single point or 
matter only for a single issue ; but where a plea contains 
several substantive matters fit for several issues, the pit. may 
reply and offer an issue on each ; as in an action of defamation 
bj libel, charging the pit. as being guilty on several occasions, 
. and m several courts, and the deft's. pfea jostified as to each ; 
the pit* replied and answered to each distinct part of the plea» 
and concluded each distinct part of his reptication with a 
verification, and said in each case for another plea in reply* 
ing as to &c.: but there wa'' bi]( one ;>rfr/ifr?? 77an for all. and 
profeatando for all ^ and five issiies were joined on ihe five 
distinct matters. 

§ 10. So in assumpsi' tor £40, — the doft. pleads payment 
of £riOf and a tender oi jC20 ^ the plu replied, and went to 
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on each point. A general replication need not be 8%Ae(l Cb» 
bj counsel ; 8 Johns. 333; 3 Wils. 74 ; Sellon. 373. jiru U 

§ 1 1. But if the notion be on n deed, as a bond, the pit. ^^v^^ 
cannot reply new mailer in liic deed ; but must set u out on c;,^^ «27 
o^er^ as the best w^j to brtng the new matter upon the stibbs v.' 
record. Clougli. 

§ 12* The conclnsion of a replication, as pray ing iudgment uob.ssi.^i 
for hm debt, and damages, £lc. ought to be proper; out a bad ~ 
conclusion In this respect is generally but form : hence, not 
praying damages ii aided on general demurrer. 

( 13. Wherever n traverse is added there must be an <«tra fill, 
averment; but if the replication deny the wkoU s^ibsiance of ^ayliann v. 
the plea, then it must roncludc to the country, especially if ^o^g 
i\w replication contain no rum matter, as in a complaint for Mass. s. J. 
flowing the pit's, land ; plea justifying it by a prescriptive 
right, witboot paying damages, liie repUcation traversing jjhnson «! 
die deft^s. t^le prescription^ concluded properly to the coun- Kitteridge k, 
try, for the replication advanced no new matter; put all the fjg^o^^'"^ 
matter of the plea in issue, and had the replication left e. 1427— 
the pleading open by hoc paratup, the deft's. could have re- Douel. 428, 
joined nothing new; but if the replication select a jiarticular JjJJ^' 
feet in the plea, and traverse that, it mu'^t ( oiicKi(ie with an 
•vcrment j per Bulier J. See Averment, Ch. 1 77, a. 9 : may 
wakt a decnralion certain ; Ydv* 17. 

§ 14. So the replication most conform to the declaration, cm. ei. ^ 
and maintain the matter in it, and if but part of it, the repli — Lutw. 
Cation is bod; and if in debt for £60, the deft, pleaded it was j^"^ ^ 
money won at play, the plt^r^lies not won at piay, heought ' ' 
to add, nor any part of it. 

§ 15. But if the replicaiioii be imperfect or defective in iw.— 
the manrur of pleadings it is aided by a rejoinder, adnniiing E^lcomfl). 
the thin^ mispieaded, and tenders an issoe on another point, pi. 2 w.' id. 
Replication to pleas of durm and per nMnot, see those heads ; 
so to a plea of non-age, of usury^to the plea of ease and isa^i i^l^. 
fovenr, the pit. may reply, it was to secure nis prisoner, and 9H, 
traverse it was for ease and fnvonr. 

§ 16. It is a good replication that uieels the plea, and offers pi^g^c^ 
as [jood issue; as if the deft, plead the demandant was under i^^o. l!** ' 
dowable age; she may leply she was nine years and a hall 33^1 Bro. 
old, in dower. So if the tenant plead her husband is alive, it ^p;f^^* 
is a good replication he is not* So if beiilead ru unquts co. £nt.m, 
aeeat^le in lawful matrimony, it is well to reply, at A she was iso, a. 
accoopled in kwful matrimony. So if he plead she eloped, 
she may reply, she did not elope. So if he plead she had a 
jointure, it is a good replication to say, tiie estate was not 
made to such uses* 
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Cb* $ 1 7* A replication is bad that pats several matters in tmet 

Ari. 3. ^ ™ trespass for taking cattle, — not if they form one COO* 
nected proposition. Wfllcs, 204 ; 2 W. Bl. 10, 22. 

1 Stm. 458, § 18. Deft, covenanted to transfer stock in three days after 
Merrill v. request ; plea it was made on such a day, and Hp (deft.) 

transferred it the next day ; piu may reply, that the defu did 

not transfer it on that day. 
lStm.4B8. 5 19. U is a bad replication tiiat makes an immaterial 

part of the plea parcel of the issue. 
8 D.ltE.4M, § 30. A replication may be general, where to be partku- 
^Webb*^*a would introduce prolixity in pleading; as In debt oa 
like case 2 bond conditioned one A. B. should account for, and pa;jr to 
Johns R. the pit's, as treasurers of a charity, such voluntary contribu- 
cUe'd^'i?' tions; n« hc should collcrf for the use of the rharity ; def^. 

r),s.5 ; pleaded generally perJormance ; pits, replied, thaL A. B. had 
a likK cAsc received dwers mfiis, amounUng to a large sum, to wit, £lOO, 
s'^ta'-^b^' ^^^^ divers persons, for divers volnniary contributions, for the 
169, a. 6. s. 6. use of the said charity, which he had not accounted for, or 
— t Bos & P. paid over &c« Held, on special demurrer, that this replica- 

64<i 1 nnd 2 j * 

Wila. ii. good. 

§ 31. As to good and bad replications and reioinders m 
Massachusetts Reports, see 1 Mass. Turnpike v. Field ; Limed 
V. Bruce ; Otis r. Blake ; Dyer v. Stevens ; Wolcot v. Knight ; 

Everenden v. Beaumont ; Commonwealth -d. The Pejepscut 
Proprietors^ Maxim r. Morse ; r)wii;:;ht. adnir. r. Clark. I'hum 
T. Farrin^lon, 1 Bos. &. V. 610, is de< Hlr(i on the same I 'r inci- 
ple as the next precedinf^ case ; deft, was to account lor ail 
the monies he received as the pk's. agent. 
1 Johns. R. § '^^^ declaration charged that the deft, dug a certain 
616, 617, hole in the street, and did not fill or cover it up, or put a fence 
Kobin*oai ^^^^^ ^ prevcut &c., whereby &c. : plea, he did place 
o in&oa. ^ replication was in the words of the declaration, and 

hoc paratm &c. and bad, for the pit. should have taken issue 
on the deftV. plea, — leave to amf*nd &,c. 

1 Ld. Rayin. § 23. Rtjnindtr bad, as m debt lor an escape ; plea removal 
241, UoU hy habeas corpus: replication, it was delivered to the defv 
drald ». Ud- fij^fj. escape ; rejoinder it vvai> delivered before the escape 

is bad. 

2 caines' R. § '^^ ^ P^^^ judgment recoverod, the may reply, 
00. and deny the fact, and conclude to the country. 

Art. 2. Duplicity* 

§1. This is to be avoided in pleading. 
Co. 1.304 Rule. — A plea in bar that contains a multiplicity of dis- 

1 Bac. AUr. tinct matter to one and the same thino^, and to which several 
sljkVio^ answers arc required, (admitting each to be good) is bad; 
D.lfc£. 687. but pleas in aljatement, and special verdicts, and evidence, 
may contain double or treble matter ; and in all these cases 
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ihe deit. may choose one matter and plead it in bar of the Ch. 180. 
pit's, action, or he may plead the general issue, and then Jirt. 2. 
take advantage of all m evidence; or he may plead to one '.^i^sr^^^ 
oart one plea in bar, and to another port another plea in 
bar, and the conclusion of hn 'plea shall avoid a donbieneBs ; 
as theparty is barred bj one single noint, it is unnecessary and 
vexatious to put him to litieate, and the jtny to try any other 

Ennt : atid the party pleading double matter is presumed to 
low his own stn nijth; and hence, he ought to put his de- 
fence on a single poicit : but what is a single point, see Rd1> lSaiuid.337, 
inson v, Raily, Ch. i77, a.d; 1 Salk, 219; 6 Com. 387, 
E.3* 

} 3. So to confess and avoid, and to traverse the same 4 Bie. iUir. 
pomtfia double and bad : so is also to plead and demur to the ' 
same fact. Though duplicity is a iaiut, it most be taken ad* 

vantage of on special demurrer. 

§ 3. Casts in trespass and assault, Plen, moderate carrcc- lWiU.2l».-* 
tion as his servant, and a release, bad, tiiough informally ^Jf^^^^ 
pleaded ; but had the release been no plea at all, or so R^^m. 798^ 
pleaded, as to be but surplusaee, and no issue could be 
thereon, then there could be no ouplictty. And b false im- 
|iri80nment; plea, a writ by force of which betook him &c., 
IS wood after verdict, but bad on special demurrer aa double, 
nno mixing matter of law and matter of fart r so a plea of 
no award made, nor delivered in AvriLing, is double : so by 
duress of imprisonment, and by menace of imprisonment, 
this is double : so in debt nil dcbetj and mi habuit in tentTnen- 
is double ; but vleiu (idministrttvit, and so nothmg in his 
liaiids, is not douole^ being only an inference necessarily 
IbUowins from the plea* 

$ 4. If one have divers warranties, and they fall by des- Go.L.80lb 
cent on one person, heir to both, yet he must vouch the heir 
as hf'ir to one only ; for as to the demandant, the voucher is 
a kmd of jilca in bar, and he may roimt* rplead the posses- 
sion of the vouchee, or his ancestors, which cannot be if they 
be divers; and as to the vouchee, the voucher is a kind of 
auit, and ought to be single ; for the vouchee may countei^ 
plead the lien, which may not be if they be divers. 

§ 5. But where by law it is necessary for the party to 
plead two things, it is not double ; as in detinue by dame 
Audley. The deft, must plead the marriage of the husband, 4 Bac Atar. 
in order to plead his release. So if three be in execution 
jointly, at the suit of A, he may plead the escape of all, 
though the escape of any one will entitle him to his action. 

$ 6. To make a declaration, plea, kc* double, the several 8 wiii.440, 
natters pleaded must be distinct and independent of each ^[^J; 
other, and one not the consequence of the other; therefore, 
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Ch. 180. wliere it was objected to a declaration, that it was dotible, 
Art. 3. because in it, the plt« first claimed a right of common, and 

IMS 



second, to cnt on the common, in aimt of judgmenL 
Tlie court held, it was not dooUe ; for this last risht was 
only a part of the first, or a circumstance of the pit's. 
iJtte. B. of conuoon: so not doable where all the lacts make but one 

defence. 

4B«c. Abr. § 7. Thh was debt on a single bill of £7. for the pajrment 
of lO^. a day, till all was paid. Breach assiii;ned was, that 
the deft, did not pay on the said several days he. The 
deft. pleaHed an insufficient plea. Replication ^^c. The 
deft, demuired generally. Held, the dec lara lion was 
Uti99f»^ double; but that no excqiCion oould be taken to it on a |;en- 
Swjnd. demurrer ; bad on a special demurrer. Like principle, 

Lev. 79^-4~ 0 Johns* R* 334* This was covenant for rent to be paia at 
Bae.Abr.iaa. two several days* The breach assiened was, that be did 
not pay on the said days, held well enough ; for perhap 
he hatf paid on neither day : and this case differs from the 
preceding one; for in that a breach in a single article would 
entitle the pit. to the whole bill. So debt against an execu- 
tor, he pleads several judgments agiinst him. The pit. re- 
plied to each severally, that it v\ as by fraud. This is ciear- 
JT double; for by avoiding any one judgment, the ph. 
should have a general judgment asainst the executor; yet 
this pleading & common mid good ; for if the pit. foil ta 
prove one judgment fraudulent, he may ^rove another so. 
S Johns. K § 8. The plea was a discharge on the insolvent act ; to k 
JJ^*||% the pit. rrpUrd, that the deft, had procured a creditor to 
Kenriun'cc. petition, and to make affidavit for a lareer sum than was 
— Leave to due to him ; that he had concealed a debt due to him, which 
f"**"fj' t?*^^ he did not insert in his inventory j and also that he had been 
t fi fflpii 4^ " guiily of perjury. On demurrer, this replication was double 
and bad, as containii^ three distinct and mdependent grounds 
for avoiding the discharge, which would require several 
distinct points to be put in issue* Several cases cited ; and 
see Ch. 180, a. 10, S. 97. 
SJoinis. R. ^ 9. Where a party demurs to a plea because it is double, 
M^JlMuy. "^"^^ point out rn what the duplicity consists. 1 Wils. 

* S19, Rigley p. Parkhurst al. [What is pleading double 
in trover, Ch. 178, a. 5,s. 12.] In debt against a slieriff 
for an escape, not double for him to plead an inN oluntary 
escape and a return of the prisoner into custody before any 
13: ^vi^' brought; and also that the prisoner was discharaed 

aoaZi Saik. common pleas, pursuaiM to the act for the relief of 
m^D.ai poor debtors with respect to the imprisonment of their pei^ 
. sons; for both tets are necessarily blended and make but 



Digitized by Google 



©UPUCITY. 169 

Me defence ; but to plead generally he was discharged out Co. 180« 
of custody by due course d law, ib bad on special demumr« 3, 

Aet. S* PUadmg dbii&/e 6y have of court, ^>i^v-^^ 

§ !• Tliis double pleading is on the 4th aod 5th of Ann, ^* isi,a. 2, 
c 16; and has been allowed in the following cases among cJrtiSStil* 
others. Not guilty, and the act of limitation ; Stra. 889. s Str.889. 
J^on a^^nmpsit, anci said act; Stra. 678. J^on e<^t factum^ and 
a discharge under a commission of l>afikruplcj ; 1 Esp. Claseta 
265 i Sira. 871, 1000. Two JustificRLions allowed, as by a 
lessee, cut the trees to repair, and cut to open a water- 
course; Stra. 425. Tender and eviction in debt for rent ; 
Stnu 496, Gary Jenkins* Not guilty, and of his own 
wrong; 4 Bac* Abr. HI. ^cn est factum, and never re- 
ifiiested to marrv ; 1 Esp. 366 ; Stra. 907. In debt for rent, 
non damnif and nil habuii in tenmmtis ; 4 Bac. Abr. 122. 
Three pleas pleaded under leave to plead double; 3 Wils. 
734. Not guilty, and a genml release ; 5 Com. D. ;i80. Not 
guilty, and justification, dam »ge feasant ; 2 Wils. 313, Gates 3 WiU. 20, 
V* Bailey. Not guilty, and right ot common ; 1 Burr. 318. ^3, 130. 
Not guilty, and monies paid in satisfaction of all trespasses 
lo such a lime ; 5 Com. D. 378. Also, these, and son as- 
ftmU dammie tdan : so not guiltJ and a license : so not guilty 
and t^er of amends $ 3 W. Bl. 1093; Barnes, 366. Not 
«iiltj, son OBsanlt demesne and mollUer manus impotuii; Martin in 
Barnes, 355. Double plea after general issue waived; 2 ^^S"***^ 
Strange, 906, Meard v. Philips. Special justification after 
the c^encral issue on terms ; 1 Wils. 25 1, Taylor r. Joddrell. 
J\on est factum and usury; Lechnirre r. Kice, 1 Bos. &l P. 
12. Not g^ii!ty, and took as emhlcment« ; 3 Wils. 20. 
Payment at the day and after tlie diy; M;is^a( husctls Su- Feb. nuM. 
preme Judicial Court, at Boston, Hancock, adiii'r. v. Han- 
cqciu Massachusetts Supreme Judicial Court, Portland, 
July, 1797, Common weahn v, Prescott & al., on inquest of 
office for condition broken. One plea, condition performed : 
Second, an ailer act of the legislature waiving the breach of 
it. Issue on the first ; to second, demurrer, on otferof said 
act. Not guilty as to part of the land and disrhimerns to 
part, is not pleading douMe; Ma^^snrhuselts Supreme Judi- 
cial Court, June. 1795, Esscv. Fair'lcld v. Fairfield. 

§ 2. Double pleading not ulh7t'rd in tfie foUorcin^i cmrs^ to 
wit, non est factum in covenant and condition precedent ; 2 
Esp* 379. JVon ut factum and payment at tne day, being 
incompatible pleas ; 1 Esp. 965 ; % W. Bl. 993, Arnold v. 
Bass ; Co* L. 47. Not gtiilty, and justification ; Stra* 876, 
Palmer r. Wndi>roke. Xon ass^impsit and tender; Stra. 
949, Birr r. Westbfook ; 2 W. Bl. 723. Qui tarn actions ; 4D.fcK 701. 
^tra. 1041, Morgan v. Luckup* Flea and demurrer to the Wiis.ai. 

vox.. VI. 22 
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Ch. 180. same part of a declaration ; 4 Bac. Abr. 131. And if the 
Art* 3* couk give leave to plead double, where tbejr have no power, 
\_0~ I the other party may demur: are coofioed to the pit's, dec- 
laration to be pleaded by llic deft. ; 121, /Tow est factum^ 
and tender to part ; 5 D. & K. 97, Jenkins v, Edwards. 
J^on asmpips'ii (o nil, niid londer to r\ part; 3 Wils, 145. 
Not guilty, nnd jnsiiiicaliorj of a way ; 5 Coin. I). 380. Kon 
Dowgalli?. asmmpslL and alirn;ic;r of the pit. ; k VV. HI. 1.^26. Xoyi est 
*f or""**^ fi^tvm and &oliil ad diun ; 2 VV. Bl. dOb and D93. 'lender 
Ciituitiier. of amends and justification, the pit's, fences were out of re- 
pair in tresmes $ 5 Com. l>* 38K ^on assumpsit^ ar.d alien 
* enemy; S Bos. Sl P. 72, Thayall v. Young in error; I 
Mass. K. 94. Xul dhseizin^ and that the ph. was never 
seized modo el fornia &lc, ; G Mass. R. 6. Debt on judgment 
in another State, /im/ lid record and nil debet ; 1 Jofiiis. Cne. 
104, Lc Contc r. Pendleton. Debt on liond, payment be- 
fore the day, and paynu nt at the day, lir*l struck out; 2 
Johns. Cases, 152, 'I'liayrc v, Rogers. 
8 Johns. R. ^ 3. Double pleas must be signed by couu.sel, as the gen- 
?ee*Ch^ i94 ^^^^ i^suc and pUtic adminiitravil i but cither alone need not 
8.^^2,8. 13; a! court Said: so was the practice of the King^s Bench, 

a^«. 8» adopted in New York, in cases in which a different practice 
has not been established, relied on ; d Johns. R. 335 ; 1 
Tidd, 621, 622 i 2 East, 225. 
16Mbm.1I* § ^» How far can the deft, plead inconsisicnt picas; as not 
49, .inckson guilty and a ju<tifrn!'on in slander^ that the w or(]> spoken were 

r. Sietsou k jj.„p sccnis in this case to be held, such pleas are reiiui;- 

\ix. — SeeCh. , , • • i nM ' ^ -i 

83,5 .33, ^' general, unless tojom them. 1 he court said, under 

poioLs in this ihe 4 and 5 Ann, the deft, may plead as many picas as are 
necessary lor his defence ; but ilic court must judge what 
pleas are so necessary. 1 see but one principle in this cau^e , 
on which the court clearly proceeded; and that was, when 
one plea is in trial, as the general issue for instance, the pit., 
court, iiid jury, may well regard the fart> tlu' deft, has con- 
fessed in another plea ; as for instance, his plea of justifica- 
tion, admitiin^ he uttered ll'O words rlrar.:;f d ; this reference 
has hern sircnuously denitn]. on the ground each plea is to- 
tally disiinct and indeprni itiit. The court cited Learned r. 
Bulhngtou, which sec Ch. 63. a. 0, s, 28; and said, they 
saw nothing in the case at bar, " to take it out of the general 
ntle, that whatever is confessed or admitted hj the parties 
need not be proved.** The deft, cited Lawes on Pleadings, 
130; Bac. Abr. ' pleas &r., K. 5 ; 1 Chiity on Plcadin^rs, 
541, 542; 2 Stra. 1200; 1 Mor. Vade M. 248 ; 8 Mas^. R. 
248; 8D. &iE.150; 5 East, 463; 2 East. 426 ; 4 Mass. 
R. 1 ; and said case of Learned &:c. The decision in this 
case iias been opposed by Dunlap, 2 FluU £vid. 86, 87, at 
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coosKkrable length, and uiih some ardor. He cites set'e^l Ci?. 180. 
^ ol' ihc a(.ove cases ; also 2 VVils. 3uu j 2 Johns. K. 437 j 2 Jlrl, 4. 
Mass. K. 543 ; 5 Bac. Abr. 448. The law of the case, 
Jackson v. Stetson, has been denied in a Boston paper, by 
the reviewer of the Massachusetts T. Reports. Theaecision 
•eems to be reasonable, though the authorities arc generally 
ag.iin?t it, ns may bf sron in dilTcrent pnrts of mis work. 
To ex:uiiii:c this point pro|)crly rcquii'e^ more room than the 
plan ol tlii> work •.ulinit-*. 

Art. 4. ./)• /'uriitre, — liut little need here be added, as this 3Com.D. 
head in pleading has been considered already considerably Jl^' ji'j^'j''* 
at large as American Precedents, 12, 21 ; •and Covenant. Hod, 

§ 1. A departure is said to be a fault to be taken ad van- 3i, 8ams r. 
tage of only on sfeeiiU demurrer, Stra. 22; but otherwise^ 4 i^se'^*'*^ 
iKVi: E. 504. 

^ 2. This \9. n arire facim nr^ninst bail; ploi no rapeas acl 1 WUs.334, • 
safi^f.:i it itduni against the pri!i( i|Ml ; rr[»liratioii, one issued ^'^••tt.IiSii** 
antl reiiifucd nan inventus ; rtjointJiT did not lay four days 
in the oilice of the ^lteriii : on demurrer, held, this rejoinder 
was a dg>artun from the pica, as that denied any ca. ad* 
so* Issued; this admitted one did; 1 E. 334; 4 D. & 
E. 3C4 ; 2 Esp. 57, 71 ; 12 Mod. 02. 

§ 3. RuU, JOeparturt in pleading is where the'second plea 4^Bac 12^ 
contains matter not in pursuance of the former plea, and 
which does not fortify the former; but it is no departure io 
plead what the party ro>ild r,oi at i\i->i ; Imt it is a dtr 

yarluic to plead in one nianntr and loriify in another; as to 
declare at conumon lavy and reply a spedal cuftom or statute i 
3 Salk* 123; dtctssvs is goine oil* to new matter. 

§ 4. Casesm The deft, pleads a descent from his father, and DoctFLUdi 
gives colour ; pit. replies a fcofiment from the deft. ; the deft, 
rejoins tlic fcolfnienl was on cosidltion. and that the conditioo 
was broken : the lejoinder is a drparlui-e iVoin the bar. 

§ 5. So if one pK-ad a Lcili in lady and rojoins a rtcovery tn Co. Lit. 304. 
r<t!ue, here is a depariure ; but one who pU:ads a feojfinenl in 
bar may rejoin a release to his feo0er; for Uiis fortilics 
the bar. 

§ G. Plea, award ; rejoinrli r uo award is a departurtm So S9«lk.U8i 
is a plea not damnijicd^ and rejoinder of his own wror^» 

But plea, a statute ; replication, is repealed ; rejoinder, is re- ^^-^ 
vived, i^ i^nod ; for the rejoinder fortifies the plen, — the fir^f 
rnntu r. So jilea, account; rejoinder, was robbed, is 2;ood ; lor 
shewing he was robbed, is accounting. Plea no award ; Lev. 85% 
replication shewing an award and a breach ; rejoinder stat- 
ing it was void for want of mutnal releases kjc^ the rejoinder 
is ft departure ; for no award, means none at all. 

§ 7. So a plea non datnificatWi'^ynui^ reoM^ to jNfyi Jb < ^ Altk 
a dtpartnu* 
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Ch. 180. §8. Trespass; pica damage /ffi5an<, replication a comer- 
,^it. ^. ffim; the rc}*!iCcilion is no departure; for it lortilics the ires- 

y^^.^.^j^-m^ J pass bj making the deU, a trespasser ab initio. Plea he saved 
8tt)k.8S8^ harmUn ; replicatum shewing a daaimjkalut : rejoinder^ no 
rwiu "in ^^^"^^ thereof, is a departure* If the <leclaration lays a day, 
^aand.nV. ^he plea justifies as to that day, the pit* may reply another 
--saik 222, day, and it is no departurt^ the day not oein^ material ; for to 
inter '^^Friner ^^^^ ^ departure, there must l)e a varying in the replication 
•.FJiillipi. ^^^^ sumclhint; mattrurl in the deciaradon* 3 Dyer, 353, 

Cole r. Hawkins; 1 Slra. 21. 
Matthews' §9. Declination states one day on parol promises; plea 
mS* sua ■ statute of litnilations ; i-cplic ilion, another day, is no de- 
Hod. MV. pg^iure. 2 Slra. 80G ; 1 Slra. 21. 
swik.®, § 10. It is no departure to rejoin new matter that fortifies 
j«ckioa P^^*' explains iu 

i^Saik.'ssi. § !!• If deft* plead perfimumee^ and rejoins matter of 

excuse, it is a departure. 
Wiiies, 1038, § 12. So where the deft, justified taking cattle damage^ 
BowImI fc(i<ant, — and rejoined they were taken, surcharging the com- 
mon, this* is a departure, 
S Ld Raym. § 13. The deft, in his plea insisted on a pcrfoi uuinct of a 
J^Siw^ condition, but in his rejoinder he txcuscd the jion performance ; 

this is a departure, Lpon a bond conditioned to execute an 
oflSce singly, without the plt^s. aid, if the deft* plead he did 
execute it singly, he cannot rejoin the ph. for a time prevented 
his executing it singly. 

should enjoy a certain office, by quarterly payments every 
year ; plea that the office was granted to three for their 
lives, and that he enjoyed it as long as they lived, and so 
long he paid the s ud rent (|iinrterlv ; replication, had enjoyed 
it longer, i\m\ had not paid the nion^y by quai lerly paynicnts: 
on demurrer, it was objected this was double ; but held not 
/ double, for the deft* in his rejoinder cannot tender an issue 

on payment of the money, as that would be a departure from 
his plea. 

1 Str«.42S. J 15, After infancy pleaded it is a departure to rejoin an 

account stated. 

Wii!e%2o, ^ >,ond, — drf(. to let his intended wife spend 

CffttiM ''1^ personal c^iiWc ; deit. pleaded he did not pre- 

vent hertSt-c; replication, did prevent &,c.5 rejoinder, he had 
no personal estate &c. is n dejinrtnre. 
Cro. VI. fSB, ^ 17, If the day in ihe declaration be mattrial, as in an 
Tier!-! Lev. * ^""^^ ^''•'j "ote, &LC. the pit. in his replicatm can- 

no. ' not vary from it without a dtpartwt* 
1 Mauiet § 18, On demurrer, held, that where the deft, pleaded that 
sei. K. ^ recovered judgment against A. WcUs, as executratriz, deft* 
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for £l 99, claimed to be duf to him from the testator; rejoinder, Ch. 180» 
that the judgment was confessed to A for that sum, /or his Art, 6. 
cncii titit. ami as trustee for the debts of many other creditors^ the ^^*v^w/ 
rejoinder was a departure from the plea. A was a mere 
stranger to the estate of the testator qmad all but £0 ; and • 
though it be proper for an executor to have power to confess 
judgaient, it can be only to each creditor or the estate ; the „ c^q^> 
plea is quoad a debt to A, and the rejoinder quoad a debt t6 iao. 
manv persons. Plea no award, rejoinder confessing and 
avoicling one, is a departure. 

Art. 5. Reprifrnnnt pJeas, ' 

§ 1 . These pleas are inconsistent, and always to be avoided ; 
but tlie plea is good if the matter that makes the repugnancy 
be rejected as surplusage, 

§ 2. Debt on bond for £jOO j ihc condition recites a debt 5C9iii.l>. 
of £50, and adds, if the debtor do no/ pay said £50, the bond 
to be void ; judgment for the pit* to the plea, the deft, did not 
pay ; for when the condition recites a debt, and then lays an 
obligatioD not to pay, it is repugnant, 

§ 3. It is repugnant to plead not guilty as to the force^ as- 3 Salk.218* 
saulting and beating, and to justify an arrest under process; 
for the not giiilty denies the assault and battery, and the deft, 
by justifying the taking or arrest, confesses it. 

§4. Covenant; breach assigned that the apprentice du" Salk. 213. 
rcn/e tempore quo served, departed ; this is repugnant : judg- Ne*il». So» 
ment for the deft, on demurrer ; for it should be duratUe iempon 
9110 Mrvtf e MuiU 

§ 5. Proviso &c. repugnant to the grant &c«; see Pfoviso 
and Habendum &c. ^ 

AnT. 6. Argumentative pleas* 

§ 1. Rule is, that every plea ought to be dirert. and not Co. L.303. 
by way of armment or rehearsal ^ nor is it siifTicient that what 
ought to be expressly pleaded, may be deduced by argument 
from what is ytleaded. 

§ 2. Cases, debt on bond to warrant land ; plea that the 4 B*c. 97, 
pit, peaceably enjoyed &c., is ill, being only argumnMaHxw $ ^^nf^ 
for he should have pleaded he did warrant the lands and nan- G,e^„eiife. 
damificatus. So if the deft, in trespass for carrying away 
goods, plead the pit. never had any goods; this is argumcih 
lative that the deft, is not guilty. 

§ 3. In formedon in reverter^ the demandant counted on n 4 BacAbiv 
gift to haron and feme in fat/, and that they are dead without 
issue ; plea that the gift was to them in fer^ without travers- 
ing the gift in tail: this held ill, being only argtrrniniative^ 
that the gift was not m iail ^ this should have been directly 
denied. So in trespass against divers defts.; plea that one 
if <lMid^— replicatioD, he ti alitt^ is ill, without saying he it 
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Ch. 180. ^f'^ (lead, being only by way of argument that he is alive; 
Aft» 7. ^'1'' argvmentalive pica is only jfum, — American Prece- 
s^^^^-^^ dents, 1 3 ; and see Intendment ; and bad only on special de- 
murrer. 

t Johns. R. Argumentative plea is good 09 general demurrer ; certainty 
914,318. tQ a common intent is sullicicnt to a special plea; and th» 
certainty is what, on a fair and reasonable construction, may 

be cailed certainly without recurring lo possible farts. 
— Id^sSf*^^ §4. Frivolous pleas ; see Frivolous Dprmirrrr. If a deft. 

pxn in a demurrer clenrly frivolous, tlu? court will not allow 
liim to withdraw it, and plrnd isMialily, thougjh he swears to 
merits of which he was ignorant when he put in such de- 
murrer ; but if pleas be not manifestly bad on the face of 
8 c ' B. ^^^^ ^^^^ paity to his demurrer* 

^aioeft ^ motion lo overrule a frivolous pica, and to enter a de- 
fault as if no plea filed, has the same preference as motions 
on frivolous demurrers* 
ffi[i**2«)^a to plead on condition the deft, pleads fssuably, he 

vis r. Gran-* plcads thc gpTu rnl issue, also another plea in abatement (in 
gar^kL541. the form of one in bar); lliis is frivolous; not complying with 

the condition, the second plea vitiated tho first. 
See Sham Alid when a plea is put in tlje ph. views as frivolous, he 
riea,Ch.l80, j^^j ^ default for want of a plea or demurrer. 
1 ciliiies' R. § ^* Feigned ttmie; see Ch« 56, a* 3. s. 3 ; right to dutiet 
4(t7, Dea v. tried on one from the Court of Chancery, and an inquest is 
improperly taken ; relief must be sought in thc court where 
the inquest is taken; and an inquest taken at the circuit 
without due notice given, will be set aside, with costs to be 
paid by thc pit's, ailorney. 
3 Johns. R. § 6. A O 'vsncd xmif. was formed in order to try if a contract 
139,140. ^.Qg usmiitus, o\\ which a iudLrmcnt had been mtrred up bv 
warrant of attorney on a bond, and execution st^tyed until 
sroliiu.B* after the trial. So the court directed a feigned issue to 
14S, 143. the question, if a bond was forged, King Shaw; the 

warrant of attorney was given in the vacation to enter up 
judgment in vacation or term, on a bond given at the sam« 
time, and payable immediately. 
Art. 7. .Vr?^/^rc prefpnant, 
Co. L. 126, § 1. On this no issue can be tn'cf^i, as it implies an affirm- 
i^"^ J^tive ; and an alTirrantive that implies a nej^ative ; as where 
the deft, pleads, he did not e;ive by deed, this implies a ^rift 
by parol ; and therefore, the issue ought to be that he did 
not give in manner and form. 
jSBM.Abrii8. § 3. This negative presnant is ill on a speciat demwrer. 
^ After issue joined, the deft, pleads a release since the last 
continuance. The ph. replies, tha| it is not his deed since 
the last cootimiaDce. This is a negative pregnant $ £Mr it iB|- 
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jp]ie» it was liis deed, though not executed since the last coo- Ch, 1 80. 
tinuance. Art* 7. 

§ 3. In debt for rent on a kasc. The deft, pleaded, the v^-v'-^^ 
pit. had nothing: in the trnemcrits at the time of the demise. Cro. Jam. 
The i^lt. rrplieiJ, he had in the trnrmerUs, without shewing qJ^J^'" *' 
what ( >t ue he had, though thi^^ iiad been bad on demurrer; 
for by not shewing what estate he had, it is pregnant of this 
negative, that he had not such an eslate by which he bad 
power to demise ; vet after verdict it is good, the' truth 
thereby af^aring that he had such an estate. 

§ 4, Trespass for cntri ing the pit's, house. Plea, that CroJam. 87, 
the daughter licensed him to enter, whereby he entered. MyBM»«Cole. 
Replication, that he did not enter by her licrn^c ; this is a 
ne!:^ntive pre^ninnt. vwA rather confesses tfic license tlinn de- 
nies it : hut on motion in arrest of judgment, held, the issue 
was cured by ihc verdict. 

Case against an innkeeper; for that thepU*s« goods were 4Bnc Abr.99. 
embezsled by his fault. Plea, that they were not lost by 
his fault; this is a negative pr^tiant. He should have plead* 
ed the special matter. So to say he did not accept the obli- 
gation in sntisfnction, implies it was ^Wcn in safifnction, and 
is a negative pregnant. But </7/«re, as the material part is, is 
the acceptance in satisfaction. 

§ 5. So case f^r burning the pit's, house, bj negligently 4 
keeping the doft's. fire, nea, the house was not burnt b^ do^Tl 
Diligently keeping his fire ; this is a ntgativt prtgnanU So m asa» S67. 
trespass, if the issue be, that the deft, did not dkseize the * 
pit., to the use of IV. ; this is a negaihi prtgMntm But had 
lie pleaded, that he did not disseize in manner and form, 
the plea had been good: «o, if tenant for life plead, he has 
not aliened in fee, it implies lie has aliened in tail, which is a 
forfeiture of his estate: so if an executor rejoin as to several 
judgments, that they are not kept on foot by fraud, it implies 
some of them are kept on foot I 3 fi aud ; so a negathe preg* 
fiant. So if the deft, plead, the jcattle died in pound overt 
by default of the pit., and the pit. replies, they did not die 
by his (lefanlt generally, this is a good plea ; but if he say 
they did not die in the pound oveW, tliis is a negative preg- 
nant, 

§6. This was a mandamus, to which it was returned, sK kE.SI^ 
among other things, " that the corporation was not duly as- Hex r. 
aembled ,to proceed to the electM>n of a recorder 5" this is a JJ" J'^^j^ 
n^ativt pregnant; for, as Judge Buller said, this means 
they were duly assembled for some other purpose, but not 
for the pijrpose of electing a recorder; but that mode of 
pleading cannot be supported." 

4 7. in wa^te agaiost the lessee for years, if the deft, s Com. D.ri. 
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Ch. 1 80; plead, be did not lease for years, this is hsA ; finr it is a 

AfU 8. <>'<v^ pngnant, as it iiDplie& he did lease. 
s^,^'^^'^^ § B. But there is another rule, that is, if the matter im- 

SCom. D.Pl. plied be not sufficient, it is not a ne^athe prepmnl ; as in 
¥1 ^WL^^ ^ ^^^^ ^ retainer in husbandry, if the deft, plead, hp did 
not retain him in husbandry, it is not prr^nani : for a retain- 
er generally, is not suiiicieiit to maintain his count : so if the 
issue be tendered to the point of the action, it is not bad, 
though it be a n^dftcc pregnant; as in an action on the 
Statute R* 2. Plea, that he did not enter anUra formam 
•talkilt, is good, though a wgadve pregrumL So in an action 
on any statute, plea, that he did not do contra fortnam ttahtti^ 
is good : so in debt on a bond to stand to an award, so that 
it be delivered to the parties Sec ; plea, that no award was 
made and dehverrd to the parties, is a i^ood plea, though it 
is a lugativt pi cgnani ; for it is purauani to the conditioD, 
which is entire. 

Co. L 281— § 9* Modoel Jorma. It is sufiicient to prove the substance 
Hob. 72<- of the issue. This rule depends on knowing how far the 
^ Co^ 1 12 words, modo el formoy used in joining issue, are of the substance 
—2 Cro. I3S. of it ; for where they are so, they must be proved. Where is* 
—Hob. 89» sue is joined on the point of the action, there modo tl forma^ are 
mere form, and need not be proved ; as Pope v. Skinner, 
Hob 72, where the date of a lease pleaded in replevin, was 
not material, as the question was, if the pit. had such a lease, 
by force of which he might use the common, lis dale was 
not essential j but a lease from another person would have 
been. 

Go. flOft. ^10. But where a collateral point in pleading is traversed^ 
then modo et forma is of the substance of the issue, and must 
be proved ; as if a feoffment be pleaded as made by two, 

, and this is traversed ynodo d forma^ and a feofiment of one is 

found, here modo et forma is material : so if pleaded bj deed» 
this is traversed, a deed must be proved* 
Art. n. ^mplusafrc, 
4Bac.Abr.94. § 1. Tills br ini h has l^een considered, American Precc- 
M^Hi!*'? ^^^^^1 '^^^ chapter, in part ; and may l>e furiher pur-urd 
Bfaytban. ^^^^ advantage. The first question is. What is surplusage f 
9. What is the effect of it f The seneral rule is, utih per 
inutile non vitialur ; as in debt on bond, the deft, pleaded, 
be paid £50 the 14ih day of June &c., according to the 
condition. Replication, he did not pay X50 the aforesaid 
14th day of August &c., which, at the same day he ought 
to have paid ; and kor parnfufr* Verdict found he did not 
pay the said 14th day of June, as the deft, alleged. Heid» 
good, and the word .inprust is but svrplvsasc, 

s Mod. 327. § 2. This was an indictment for an assault, ^c. on a pettj 
HesvJiiiiii. 
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constable* Held, the word pettif was insensible^ and iter- Ch. t8d* 
fhn^ i and when it was stricken out, a good indictment ArU 8* 
was left. «^V*Sii/ 
$ 3. So mistaking the defies, for the pit's, name is mrplus- 3 wiis. 43^ 
fTjf. after vorflict ; and what mny be struck out on motion, Dougl. W7. 
may be surplusage ; if a right of aclioa be left. 1 Phih 
Evid. 166, Bri?*low r. Wright. 

6 4. So to stale ah exception in a statute when not nccea- l'^*¥i^P» 
^ • I ' Res t. Hall, 

sary, is surplusage* 

^ 5. If the cause of action be added in the -condition of a 6D.it G. 

bail bond, it may be rejected as surplusage* '^*%J2^** 

§ 6« The words, atbnmistratar of B, when not necessaiy, 5 com*. D.PI. 

may be rejected as surplusage, 612.— 8Hob. 

§ 7. So if the verdict find the prescription good, which is 
alleged, it is well, though it finds more; the l.is( prut is ^tir- 
plitsa^e. But if the verdict contniii mnttci- f nt in i!i.sne, as 6 Com. D. 
woliiidig &c. ; and invcs flaninLics for the whole, it is bad; 3 e^s^ 'm^" 
for here the sur|ihi.-> tnaiicr found, cannot be distinguished, Spyve'e. 
and damages given for it. Topham. 

§ 8. A wrong name ihserted in the premises in a release 
of an estate, rejected as surplusage, being inconsistent with 
the rest of the deed. 

§ 9. But words can never be rejected as surplusage^ when 5 e«m, 244 
the alle^jation is sensible and consistent in the place where it to2«o, B«3i 
occurs, and not repugnant to anto< cdrnt matlr r, tlioiifjh laid _i Bof.lB 
under a rt(^ice/,aad however ioconsisteut wilh an allegation 
subsequent. 

6 10. Where new matter is introduced by iuuendo with- * 
out any antecedent coloquium to which it can refer tosup|X)rt ». caiaden. 
it, it is not necessary to sustain the action, it may be rejected 
as surplusage, " 

§ 11« One mdMatus assumpsit and quantum meruit for 12 Mod. IZI, 
meats &,c., was well laid; another for goods sold, and no Weitt.Cole. 
value laid, and so bad. The verdict gave entire damages 
bj reason of the premises. ]\!otion in arr(^'=t of juil^mcnt. 
The court supposed all the damages given for the first 
sfimpsit well laifl. and rejected the other as s^irplusaze. 
Quarcy and anuilicr case seems to have been decided other- 
wise. 12 iMod. 131, MoUon v. Prince. 

§ 13. Surplusage does not vitiate where it maybe rejected, pougi 4, 
and leave a good declaration, information, or indictment, and Waiker*. 
thereby it so appears ; as in debt on a foreign judgment, and Wbitiiar. 
the declaration concludes, as appears by the record ; this is 
surplusage ; and so it appears on the face of the original 
declaration ; and other cases ; 2 W. Bl. 1101. 

§ 13. If a pit. name himself executor or adQiinistra>|or DoaRi. 4, 

VOL. \U 38 Crowford*. 

WUtltL 
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Ch. 1 80. wlien the action is in his own right, it is but iurphtege ; koA 

Art. 8, 1 Vent. 119; IIol). 200. 
t^^^-^j"-^^ § 14. The ph. declared upon n promis>orj note, payable 
S Mass. R. by instalment, and two insiahneiits had elapsed ; and that 
ypi ftS tW^ whole sum of the note was due; this hss al!ec:;if ion was 

rejected as 4U»y/twc^€, and judgment given Tor liie two instal- 

tDcnts* 

BuiterN. p. } 15, Matter of varfhtsagt unnecessariljr alleged, need 
Hoi'iilter— ^® proved ; as where in an action on a policy of msur- 

2 Johns. Ca. ance-, it was averred in the declaration, the parties agreed to 
fts, Allaire V. refer, and that without the plt^$. fault, it bad not been refers 

red. No proof the pit. had ever named a reference or rc- 
ferree ; therefore, it was objected, he had not proved his 
declaration; but held, it was no part of the contract, but a 
collateral agreement ; hence, not necessary to he staled to 
entitle the pit. to his action ; hence, not necessary to be 
proved. It will be observed, the cases differ on this point ; 
or rather it is difficult to see what b t%trplusagt^ ana ma^ 
be rejected as such, 'and what words are sensible in their 
place, and have a bearing on the case, and so cannot be 
rejected without making it a different case. 
Saand. 282, ^16. It is one rule, that sarflmagt does not vitiate, unless 
Mmy?-^ it be contrary to the matter bemre pleaded, and in something 
BMkjibr.M. material, though repugnancy in a material point i« nof cured 
by verdict; yet if it be on a dinVrent part of the declara« 
tion, or if the pit. release such rcpugnani paiU, judgment shall 
be for him. 

4Bac.Abr,9C § 17. If an annuity be granted for life, or years &c., 
the reversion may be granted without attornment ; therefore, 
to plead it, is mrfltuage ; for the case is good without it ; 
and as the case is slated, the court can aee the attornment 
stated is unnecessary. 

CroJaini282, § 18. In avowry for rent charge, the deft, made title to J. 

j^wlet 9. ^yjij^ whom he married in the year 1 0O3, and liecame due 

at M. 1597, £20, and in arrear, and not paid to him and his 
wife; avowed Hill. T. 7 James. Held cood ; for saying it 
was in arrear to him and his wife, was but surpluj:a{H'^ w hen 
the contrary appeared to the conn, he not then being mar- 
ried as appeared by his nlea ; therefore, the court saw that 
striking out the words rclattnpr to htm, wo*j1d not materia IJy- 
alter the case, or make it diflerent from what it was before; 
and so in fact these words bad no material bearing on the 
case, and so it appeared on the record* 

3 Ff arn/> on 1 9' Many woros in themselves may be sutflusa^^t. a*? execii' 
£xr. Devisesi tors, adminislrators^ in a gift o{ personaf estate; yet the use of 

them may materially explain a party's meaning* 
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§ 90« If arbitrators join with an umpire in an award, it is Cn. 180* 
sufphuagty atid the awai-d is good, and may be declared JirL 8. 
upon as his umptraj:?. 1 \V, Bl. 4G3. Soulhl>y v, Hodgson. _#-y 

§ 21. Surplusage does not prejudice; as if iho deft, in re- 
plevin avows as bailitf to A, administrator of D, where A 
ouulu to distrain in his own right, the words administralor of 
i), may be rejected as surplusage, ' 

§ 33* The court may order surplus counts to be stricken 2 Burr, iiflt, 
ou(« as three out of seven, in a declaration on a policy of in- croft,'****"* 
«urance, were ordered to be struck out us suiplusagt^znd un^ 
»)rrrf«-rtn/, — thry being only repetitions of three other counts, 
staling tlie '^i;::mture to have been by an iweni of the deft., 
aad the ihj ee former counts having alleged the signature to 
be by the deft, himself, but no costs given. 

§ 23. In debt on a bond of indemnity against the raainte- Ji^v!l"h "* 
nance of J. S«, his wife, and children, it %vas a good breach sparkl."^ 
tdat two justices made an order to pay S^. for the mainte- 
nance of I. S.. one of the children of J* S., his wife, and chil- 
dren. An additiomi averment that part of the 25. was for 
the maintenance of 1. S. is surj>ln.<^nrr( . and a traverse of 
sach averment is immaterial ; and no traverse is good which 
does not reduce the point in debate to a conclusion. 

§ 34. In this action a promissory note payable in chattels^ 7 Johns. 
was declared upon, as vrufer the statute ; and the breach as- 
signed was, that the deft, did not pay the moneir mentioned Roow^i 
in the note &c. It was held, after verdict, that the reference SauHd. 
to the statute might be rejected as surplusage, and the defect 
in assigning the breach, was aided by the verdict j so that 
the coirrl would intend a suiriciciu breach was proved 5 aa 
the jury would not have given damages if a good breach had 
not been shown. 

$ 35. With regard to words to be rejected as surplusage in 
declarations, informations, indictments, or any pleadings, there 
are several other rules to be observed : as First, that after the 
surplus words are stricken out, there is no authority whatever 
for amending the parts that remain : Hence, second rule is in- • 
variably that the parts that remain not stricken out, must 
constitute a good declaration, information, indictment, plea, 
replication, iic. &lc.: Third rule, it must appear in the wiioic 
pleadin|i;s in the case, that it wilt remain substantiallj the 
same after the words be stricken out, or rejected, or so con* 
sidered. as before; because every party pleading has a right 
to plead in his own way; and when he has formed his decla- 
ration &c. he calls on the deft, to answer to that declaration, 
and that only ; to this, and this only, the deft. comr . yu e- 
parrd to answer; then if the rejection of some woicl- n.nkes 
an alteration any way material, the deft, a oi a sudden, and 
by surprise, called on to answer a new charge. 
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Ch. IBO. § 26. Fourth. The original declaration, information Jnclict- 
ArU9> mcnt, or j-'lcri, Sec- nuisl bo such, ns, npon t!ic face of it, ilic 

^^yi^^ court and j)ariies may sop it will reujain substantially the 
same afler altered as before, to be proved snbsiatuially by 
the snme evidence, and the alteration lo be made must bu 
feucli as not lo vary the issue. 

§ 27. Fifth. Such alteration is matcriallv different from an 
amendmem^ which may always be allowed on ktioMrn terms, 
and according lo statutes and rules of practice coDcemtng 
amendments. 

IS Hod. 108, A day laid after the verdict is no day at all, and snrplvsagr ; 
1^ and no time is well, after verdict. 6 Com. D* 331, 3^6, 387, 

380. several cnsf<:. 
SLd. Rajnn. ^ qi). Deft. |;lc adrd in bar. and demurred lo the r( |)lica- 
il BMsoib*'* ^"^^ concluded his dcuHirrer, and wherefore, as bt'fi»re, 
he prays jud^nicnt. and that the dcchirutuju may be ^ua^/ift/,"— 
the v\ords '* aiid that the dtdaniiion maybe qua$kedf^ are 
surplusage, and the demurrer b a demurrer in bar. 
GUb. P. c. J 29. Xwo maxims of law apply to su r/>/u«ag« : 1 . Su^lusa^is 
p!Mding, 04. »onnoc€t: % Utile per inuliUnonvitiatur. Ancl siu-phuoge 
cause of special demurrer: U When grammatically wronjg: 

2. Absurd in sense, or when no sense at all can be given to it : 

3. if it shew the pit. has no eausc of action, or defu defence: 

4. if repugnant to what is before allrp;cd. 

1 Penning, ^ 30. \\ ords orerscers of Ike poor are surph!<^ii;r, and re- 
VWh""!*' Jrcted when (h^y sue Slc, for not beincc ^» « 1 a.nion, they 
al. — 1 Id. ti. cannot sue as sucli. but when, for money paiu, ihc overaeei'S 
sue, such addition is> as above. 
Art. 9. Substance, famu 
Americtn § 1, There IS no question in the whole system of pleadings 
n 'li^nlauy ^^^^^ oecurs oftciier than the question. What is substance? 
csa^t cb. W hat h form f What is material ? What is ml material f Want 
120. H '2 r. 1 of siihsfnnce may be taken advantage of on a peneral de- 

^'^'i' ' f -i.""^ mui rc r; but want of form only on a f^pecinl demurrer, point- 
cases, v.u. . ,,,, ' , , , 

137, a. 6, 8. ing oui Ihc very dek'Ct in form. I lie lih and bin oi Anne 
AiLc—jlaut has madr some material distinctions in this respect; by this 
Ld. RTvnu* following matters are form to 1 e taken advantage of 

869.— 4 Bac. only on special demurrer, to wii : an imaialerial traverse ; 
13ft.— 3 Mod. want of profcrts of bond, bill, indenture, or other deed ; want 
'^■i'*^.!]' of ri el armis, contra pacem — hoc est paraius verifcare, or hoc 
Ink CI 118. e«< paratus verijicart per rfcordum: next by the books, or 
Tm^Vi*^~ adjudged cases, to wit: dufdicity^ negative pr tenant, and 
1 M<»d.44l'r '"<'"'"''^^ P^^^i * Inst. CI. 161 ; want of defence, 7 Inst. CI. 
—I Mod 122. 216; 1 Lutw. 7; 3 S dk. 271 : want o( colour, 5 Bac. 205; 
--lMaM.R. not ^^hewinij hov f^aved hannl,'s. Strange, GCl ; an imnaterial 

troicyse, Strange, C94 ; Tcant of a travtrse^ 3 Inst. CI. 325; 

Special pled amounting to the gemral issucy 10 Co. 0*1; 
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performance generally of lugative emd affirmative ccrctnants, Ch. 180. 
Cro. El. 232; 4 Bat . Abr. 134 — (otherwise of disjunctive) , ArL 9. 
icit ral bn(trhf\- in deht mi hoiul fo perform roTf;ta/»/.v, 134 ; t/i- ^^"y^^ 
fjiinul issues, >te such issues (not unmatcrinl fmt.v), lloh. 233; 
Dot .s}uii:iMg hQT£ ojusiii and heit\, 11 ob. 232; waul (f induce- 
tmnt to a traxerst^ 236 ; informal conclusion of a pita or repli- 
catim^ 3S1 ; depariwrB^ according to some booksy not others^ 
1 Scnu S» $ i D. 4c E. ji04 ; 5 Gm. D. 425, 428, omUting to 
state 1^ cmutdenolion o/* a bargain and sek^ 3 H* £1. 
BoltooVcase; Dot shew ing the ,/iu^in<fi< aued is in farUyS 
l&od. 335 ; not guiliy in assumpsit^ so good after verdict, 
Marsham v. Gibbs, 2 Stra. 1022. 

VmriancF in form <J c. does not xitioic ; assumpsit for monies 3 nny s Ca. 
paid lo the tieli's, use, inhabitant ol I'm wtown. The dcclara- isy, Beers r. 
tion slated an c.xrcution issued ai^aiii.st tijcrn ior taxes on * 
which property was taken, lor which the pit. receipted, and 
vas obliged to pay the taxes. At the trial a receipt was 
given in evidence, stating it was taken on an execution against 
the eoikeiorm Held, the variance was not material, as it waa 
proved the execution was in fact against the town. 

§ 2, Here ako may be added the clause in the United Art Sept 29, 
States^ laws on this pomt« pfoviding ^ that no summons, writ, ' ^' 
daclaration, return, process, judgment, or other proceed inji^ 
in civil causes, in nny of the courts of the United Jaiates. shall 
be abated, arrested, (juashed, or reversed, for any dcfct or. 
tmnt of form ; but the said courts, respectively, shall proceed 
and give judgment according as the right ol the cause and 
matter in law shall appear unto them, without regarding any 
imperfections, defects, or wmt of form in such writ," &c« 
except those specially pointed out by demurrer; and all de- 
fects in form the court may amend. 

fVhai substanct — not form. This distinction is found to be 
diffused throughout all kinds of pleadings, and all sorts of 
instruments. It is ronstantly seen in the application of de- 
murrers, jreiieral and special; in verdicfs aii]!ng,or not, defects; 
in anicudments allowable, or not, in the application of the 
statutes of aniendmenls, jeofail ; in defects cured, or not, by 
the pleas of the opposite party ; lo make a table ol all the 
iiftcU in tubttance and in funn, (bund in the books, would 
reauire volumes, only a few leadmg cases of course can be 
collected in this article $ also, see causes of demurrer, head 
Demurrer. 

§ 3. Defects in nAttance; a defective HtU (not a good title 6 Co. 35.— is 
defectively stated) 5 an immaterial issxte; omitting to state a El- 27 i El. 6. 
special request rrhtre neeeuanf what can be supfUed cnfy ^ the 

parttfs information^ 

Dtbi OA bond, nti dtbtl pleaded h bad in stdntance^ and so. 2 wili. MH 
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Ckt. 180* on a geneffU demurrer, though urged it was only a jeofaH, and 
ArU 10. but fomu 

v,^^v^<««^ § 4. To huild or fnisk a ship is in substance Tariant, as the 

3 Day's Ca. declaration stated the deft, undertook in consideration of the 
ai^mith e. pj^ig. conirnct, to buUfl n ship; cvidmcc was of one.lo finish, a 

ship partly built, and to sell it to the deft. Held, this vari- 
ance was a niaftor of substance, -and fatal. 

4 Day's Ca. § 5. Qui lata iov taking usury ; the declaration staled it was 
witoo?* * ^ ^200 by nieaiis of a note 5 the proof was of for- 
bearing the sum due on the note ^SOO, and of the mUregi ac* 
crued fir more tiuin tix mtmtki* Held, a material variance, and 
fatat ; the declaration and evidence varied in substance* 

U4*Wiimot ^ ^' ^^"^ ^^'^ usury, the declaration stated a loan bj 

«.liootoa. deft, to A for dxty-lhrce days^ BXid proved a note exe- 

cuted by A and B jointly ami snnalfy^ payable to the deft, 
in sixty days. Hold, the variance was in substance, and fatal* 
Ch. 177, n, 9. s. 60. ' 
9 Johns. R. § 7. The place of holding the court in the count}', is not 
material, or substance, — as where alleged to be held at Salem, 
in the county of Washington, August, 1807, &:c.; in the 
record produced, the place or town where held was not men- 
tioned. Held, the variance was immaterial ; the place of 
holding &c. being fixed by law, it must be known to have 
been at Salem, 

Art. 10. Traverse. 
^~H^. 5 ^- '^^^'^ usually consists of two parts: 1st, The induce- 

103. Saik. nient: 2. The traverse proper, or denial. As where the 

628.— Dyer, iloft. pleads infancy, the ph. replies, and traverses thus; 
aSft^^Saaiid. pj.^^i^,f{i ^^^^^ ^c., because he says, the said O, at the time of 
8aaad. 43, executing the writing obligatory aforesaid, was of full age of 
8«»aioiir. twenty-one yeai*s ; without this, that the said D, at the time 
mJJJJS.Li <>f making the said writiner, was within the age of twentv- 
Savnd. S09, one years, as he has alleged, d Ins* CL 915* To omit the 
^ & inducement is but form ; and so an immaterial traverse is 
but form, as a* 9; and n traverse must be so ofiered that the 
other party may meet it without a departure* As where the 
declaration stated a lease of three rooms ; plea, a lease of 
four rooms, and an entry into the fourth hy the pit. ; this is 
ill ; for the deft, should have pleaded a lease of four rooms, 
and traversed the lease of three rooms; for the pit. c«»ald 
not traverse the lease of four rooms without a departure, as 
he had declared on a lease of three, 
f arr. R. 104, § 3. Cbfi«lu«HMi* Trespuss agsinst two for taking a pail 
Haywood «. of water out of the pit's, well. The deft, pleaded in abate- 
ment, that the pit. and the other deft, were tenants in com- 
mon of the welL The pit. replied, he was sole seised ; ah- 
sqm hoCf he was tenant in common with any, and concluded 
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to the country. Rule laid down, where the absque hoc takes Ch. 180. 
in the whole matter of tfie ple.j, conclusion may be to the ArL 10» 
country ; l)ui where the absque hoc is on a particular fnct, or v,^-v-"^«./ 
a special point, which does not comprehend the whole mat- Dougl. 96, 
ter of the plea, the conclusion must be with an averment. In Boycip. 
case of absque tali causa^ (when that is proper) may conclude 
to the coootry ; for in fact, absque tali causa answers the 
whole matter ; and a replication maj be good that does not 
traverse a particular point m many cases. Traverse means 
to deny. 

§ 3. A traverse , properly taken, closes the issue, and it 4Bac.Abr.67. 
denies some material [)oint alleged in the pleadings; and it — i*H«c Abr. 
is general or special. General, is absque tali causa^ the in- j ^ ^amT' 
ducement to which is, that the deft, did the wrong the pit. chancTt! 
complains ol, de injuria sua propria : Special, is where some Weeden. 

Particular fact, or special matter, or point of title only, is 
enied oi traversed. The general traverse is good, 1st, 
Where the deft, excuses a Xort, as bis assault : S. Where the 
deft.' in trespass, justifies under a public statute giving a 
light to all persons : 3. Where the deft, justifies at common 
law. > 

§ 4. Rule — where matter is expressly affirmed 4iy one Cro. D. Y64» 
party and denied by the other, it need not he traversed be- Hajsh f. 
cause a sufficient issue is joined ; as in audita querela* A ^*"'*'P*' 
bond to pny money at a day and place declared on. Plea, 
the deft, was there and tendered the money, and that the 
pit. was not there to receive it. Pit (creditor) pleaded, 
that such a day he was there and demanded it, and that 
neither the defu (debtor,) nor any one for bim, was there . 
to pay; absque /koc, the deft, tendered. Held, this traverse 
was unnecessary. 

§ 5. Matter of law connected with matter of fact, is trav- 2 Sannd. s», 
ersable, but not a matter of law alone; rather, a matter of Jj^JJ^^i 
right re-^ulting fiom facts is traversable. Hod. 96, 

§ G. But the last rule must be understood of those cases veni. 213.-4 
•u here the denial ninkc ^ an apt and complete issue, on an Bac. Abr. 67. 
afiirmative and negative ; as where the plea is, that B is dead, 
and the replication is, that he is alive, there must be traverse 
that be is dead. 

( 7. It is another rule, that the inducement ought to be Cro.Car.SS6« 

sufficient in nntter traversable and issuable; but it seems it Diker.Ricks. 

need not be alleged with so much precision and certainty, ^^"^^^'1 

as the matter after the absque hoc. In the inducement the lAe's case, 

party sets up a title for himsell, and particularly specifies 

nis case, and justifies, ^nd then denies the matter alleged by I^oct.FI.M4» 

the other party; or denies it to be true, in the manner and 

form the other party avers it. 
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Ck« 180. § Another rule ii — a traTerse ought not to be taken 
Jirim 10» when the thing traversed is issuable, as the intention o<' 
s,^^^^^-^^ it is to come to a good issue ; and the traverse, too, must be 
3 Mod. 320.- to a single point, however made up of several facts, and of 
LdRa^Sn ^ ™«^tler alleged b^^ the other party. If the deft's. plea he 
Bac.Abr.320. special, and contrary to the matter in the pit's, dcciar uion, 
— Cro.EI.30, such plea must traverse such matter; as if the deft, plead a 
^^^i' prescription, he must traverse the plt't. prescription ; and in 
this case, the court said, the rule is, if tne deft, allege seism 
in one from whom he claims, and the ph. alleges seisin in 
another from whom he claims, before tn^ seizin stated by 
the deft., the plu must traverse or avoid the seizin laid by 
the deft. 

Salk.91JIud« J 9. Another rule is — that %vhatever is tra'/rr=able and 
■onv. Jooes. j^^^ traversed, is admitted. But where a man confesses and 
a\o!(l-. he need not traverse: must not traver.so. Velv, 173. 
Salk. 138, ^ iO. Any material part of the declaration or delcnce, is 
c^oleinan v. traversable ; as in trespass, plea, seizin in J. S., who demised 
to the deft. ; the pit. maj traverse the seizin or demise; and 
if the pit* assign several breaches, the .deft, may traverse 
any of them, or severalljr. 
4Bac.Abr.68. § 11. Another rule— if the traverse be not an apt one, 
—® Mod 208, judgment will be arrested ; as in assault and battery, plea a 
anoDfoioaa. Replication, by duress. Rejoinder, shewing it was 

not by duress, but was vohiniary. Pit. surrejoins, it was by 
diiro'^s ; absqiuhor, it was voluntary; and hoc poniU Issue 
thereon, and verdict for the pit.; and judgment arrested; 
for the rejoinder should have been, nol by duress* 
4£ac.Abr.G9. § 12. if thc deft^s. plea be in the negative, the pit. need 
not traverse it ; for a negative cannot be traversed ; as plea, 
no assets ultra* Replication, assets ti/Zro, and good without 
saying what. 

SLohr.mafi. § 13* Another rule — ^wherc one confesses and avoids, he 

.-stin R-?? — need not traverse; but if he do, it is mere form; as where 
3 Salk. 3^. pica was, A was seized and leased to thc dcfr. RcpHcnTion 
said, tnio, A was seized, and so leased to the deft. ; i>ut be- 
fore that lease he leased to the pit. Held, thc ph. should 
not traverse. 

6 Bac. Abr. § 14. If the deft, insist on one title, and the pit. on another. 
^* not inconsistent with the defies, title, there a traverse is not 

necessary. 

4iiicAbr.ea. § ^6• Second htad* A traverse allowed or not. Gener* 

~-Vypr,2V2 - ^\]y ^ record or an officer's return, is not traversable ; as on 
P.^.~ <cire facias^ the sheriff returned J. J. tertenant, this is not 
i42.1]Uyn« traversable; nor is his return of a rescous traversable; nor 
^ IB a jostice^s record of a ftMrcible detainer j for he acta as a 
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judge? nor is a -coroner's inquisition on a view of a dead Ch. 180. 
body ; nor is the probate of a will traversable. Art, 10. 

§ 16* A fact or seizin implied inaj be traversed ; as k.,^^-^-^^ 
wbere in wpleviiiY A was seiiMl of two-thirds of the land, 2 saik. ea», 
OS tenant m coramon, and the deft, justified that A, his mas- ^];>^1^^'^ 
ter, was seised, A shall be intended sole seized ; and his 
sole seizin may be traversed, though only implied or in- 
tended. 

§ 17. virtuU cujus is not traversable, ns it is not a posi- 3 Salk. 362, 
tive allegation, but only a deduction or mfcrence from an- j 
other mattery as where two haUas corpora were pleaded, saiuid?23 n. 
and both of different teste and returns* ReplicatioB, he vm^ a. ' ' 
brought up by virtne of the first writ* Held, as above. So 
by pretence of which, by force of which, ptr quod^ &c 
are not travcrsnhir for the same reasons. Nor a conclusion. 
1 Saund. 23, 11. 5, 299. 

§ 18. Where a power is given to hear and determine, the 12 Mod. 36$. 
matter is not traversable. 

§ 19, A traverse must not be too narrow nor too broad. 
1 Saund. 268, n. 1 i 319, d. n. 5 ; 82, n. 8 ; 360, n. 3. ; % 
Saund. 907, a. n. 94. And there must be colourable title 
aet forth in the inducement to the traverse. • The deft, in 3 Saik. m. 
trespass justified under a prescriptive right to a duty called 
tensary^ and a pre'^eriptive right to distrnin for if. PU. wuitam! 
traversed the right to the duty, but not that to distrain for 
it ; and held, the traverse was right. 

§ 20. On pleading a seizin generally, a traverse may be a Stlk.eK^ 
taken, that he is sole seised, as seisin generally implies so p^j^^/* 
muclk A replication must not confess, and avoid, and trav- 
erse too. Yelv. 151, 321. 

§ 21. 7%trd head. Wlurt a l raver se is ntmtwry or tiof. 
The rule is — where the matter pleaded by one pnrty is con- 
trary to the matter pleaded by the other, there [rmprnlly 
ought to be a traverse of the latter; n^^ in HmriL^'s case Lnteh.SSI 
al>ove, the deft, pleaded seizin in A, under wiioni he claim- CroEI.80^ 
ed, and the ph. alleged seizin in B, under whom he claimed, y^"^ 
be nnist traverse, or confess and avoid A's seisin. So, a ' ' 
plea, A died seized in fee ; replication, he died seized in 
tail ; pit. must traverse he died seized in fee. And if the 
deft, plead, J. S. is executor, he must traverse he himself is. 
So of a bailiflT, administrator, &c. 

^ 22. So in esrapc against a gaoler, he may plead the Dyer, 66^ 
gaol was broken by the king"'s enenncs, or suddenly burnt ^j^^"**** 
by fire j but mu&t also say ahsmu hoi\ Uiai the eatapt was in 
another manner, or as the pit. nath alleged. 

§ 83. Debt against the marshal, for that he suffered one CMJani.«r, 
D., in execution for £909 damageif to 90 at laige where she ^^'^'"^ ** 

vol. VI. 94 ' * . 
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Ch. 180. would, the pU's. debt not bcins" sntisfied. whereby an action 
Jlri, 10, accrued. Plea, that she broke jdi-oii and escaped, and he 

\y^y^\^_/ freshly followed her and look her again on , in fresh suit, 

and had her in execution, and yet oath her. Plt« demurred, 
and the court held it oo plea ; for the action is broiKht, and 
implies a voluDtarv permtssioD to go at larce, which ue deft, 
has neither denieu nor traversed; and if ue marshal volun* 
tarily let a prisoner at large, he cannot retake him. Also 
held, the wife in execution is the sole debtor. This case, 
however, has been questioned ; and it may be doubted if the 
action implied a \ oIuntnry pcroiission jltc* i and if not^ then 
such w as not to be traversed, 
lutch. 381- § 24. This was debt by the gentlemen ushers for a fee of 
4BM.Abr.71. The declaration stated, that lime out of mind they 
u^cd to receive £5 of each one who voluntarily and without 
compulsion received the honour of knighthood &c. Plea, 
he took it in sole obedience to the king. Demurrer and 
jndgnient for the pits. ; for the deft, ought to have traversed 
the voluntaiy acceptance ; for it was of the very essence of 
the action. So account ag^iinst one as bailiff of land such a 
year, it is a gOod plea to say, another was bailiff that year; 
b^ii tlien the deft, must traverse or deny that he himself was 
bailifl'. So in trespass, plea, that B enfeoffed the deft. Repli- 
cation^ thtt B enfeoffea the plu } the pit. must traverse, that 
B enfc oi] ( ( I I he deft. 
8Salk.d52, § 1 his was debt on a shcnli 's bond for appearance, 
BMM»n*t dated November 30, 9 W. &c. Plea, first delivered. No* 
vember 30. Held, that the delL when he pleaded the bond 
was first delivered November 30, should have traversed 
that he delivered it on the 30th of November ; for here the 
date is material. 

2 Leon ift^ § 26. Where the deft's. prescription ought to be traversed 
Bae. Abr. 72. in trespass for pulling riown the pita's, hurdles in his close. 

Pica, that B was lord of the manor, and that he and his an- 
cestors had a sheep path through the samo &,c. ; and that 
the tenant thereof could not erect hurdles tliere without the 
lord's leave, and that said B let to the deft, the said 
manor j and because the pit. erected hurdles there, without 
leave, he threw them down, as was lawful for him to do. 
Replkation, of his own wrong, and without such cause. 
Held, the replication was ill ; for the pit. ought to have 
traversed the deal's, prescription. 
I § 27. Trespass for chasing his ewes big with Iamb so that 

ac. Abr.72. ^jj^j.^^ he lost his lambs. Plea, damacre feasant, and he 
drove them to pound. Plea ill, for the deft, should have 
traversed the special matter under the p> r quod ; for tli - - h 
he might drive them to pound, he ought lo drive them wuii- 
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out prejudice. A traverse may be taken to any number ol Ch. 1 80. 
facts, if they all make but one point. But not to distinct Art. 10. 

e>ints. 3 Johns. R. 115, 118; se^ Ch. 180, a. 2} 3 Caines' 
. 160, Strung ^ al. v. Smith. 

§ 28. Fourtn head, Travtrut upon a Iravtrse* — Rule is, Cio.Cir.MMfc 
there never can be a irawnt upon a IrmerM, where a proper 
and apt one is taken i tar then the uiue is closed, and a ni> 
ther traverse is idle. So if an apt traverse is offered bjone 
party, the other cannot leave it and olTer another on another 
point ; for when a proper and apt traverse is once taken or 
offered, there the pleadings must close; for if after this a 
party can go further, pleaaings might be endless ; but where 
the nrst traverse hol on the best point, apt or proper, tiicn 
no dmibt the other party may go nirther, and come to thb 
pomt. 

{ 39. Hcbart allows a trawne m a iraverscy and cites a Hob. 104 
case in waste for felling and selling trees, a||a>nst the lessee. 
He pleaded he fell them, but nsed them m repniring the 
house. Absqw hoc^ he sold them. The ph. need not join 
issue on this point: or traverse, but may reply he let them 
rot, or the like ; absque hoc, that he employed tkcm in repairs^ . 
Though this is a tmotrge upon a traverse^ it is good, — for the 
lint traverse was mmaUrials as It was not material whether 
he sold them or not* The material question was, whether 
he employed them in repairs, as he stated in his inducemenU 

§ 30. So, Hobart. 104, in trespass quare claumm fregtl^ on 
a certain day. If the deft, plead a release^ he shall traverse 
all trespasses afler j if a feoffment, nil before ; if a license, all 
before and after, in these cases the pit. may leave the deft's. 
traverse, and traverse the point of the justification, to wit, 
the reUate^ the fcujj'mtni^ciF kcenn^ and this is a fnigcrM ojler 
a fmverfe. 

§ 31* Trespass for false imprisonment m London; plea the ^^u ¥.i 
deft, recovered against the pit. in debt, in another county, and vJJJSJ,**' * 
on a capeas ad satisfftriendum imprisoned him, — absque hoc, 
that he is guilty in London. Replication, that he imprisoned 
him in London, as Slc. — tths>jnv iior, that there is afiy such 
record, and this he is ready to verify by that record &,c.; 
deft demurred. The court held the replication good; for 
otherwise every deft* by a false plea might draw a transi- 
tory action into what place he would, and might make the 

Iilace and day alleged material, which the law will not al- 
ow; but will rather suffer the pit. to traverse such false plea 
without maintainiiigj his action. 

§ S2. Traverse afler an apt one not allowed, as in trespass; Cro.Cv.386. 
the deft, pleaded he entered by the command of J. S. Repli- "^^"^^ 
cation, that J. S. was seized in fee, and leased to the pk. at ^ 
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Co* 180* will, and iraxtrud the cmnmctnJU Rejoinder maiiitaiiiiiig the 
Art, 10* tAcb, that J. S. commanded and tunersed the least at wUL 
v,^^-s>^^^ This was held ill, for it was a traverst after an apl traverse, 
4 Bac. Abr § 33, Debt on a bond conditioned to appear on a bill re- 
turnablp on a Surulay. Plea, he was arrested on a bill re- 
* tumable a Friday. Replication, on a bill rf iuriuiljle on a 
, Sundn y, and not ;i Fnday. lv< joinder, oo a bill i tiuriiiiblc on 

a i'l iday and not ou a Sunday . Held good, for Friday is not 
material ; the true point, was it returnable on a Sunday ? 
CMth. 9^ ^ action on a promiBe to marry the pU. or pay 

£S0 ; the deft* pleaded he offered himaelf, and the pit. re- 
fused ; absque hoc, he refused before the pit, refused, Hepli- 
cation, the pit. tendered herself &c.; aim^ hoc, the deft, 
offered himself &c. Deft, demurred to this replication, tor 
it made a traverse upmi a irarersr. Held, the traverse in b ^r 
' ivas ill, for it made the litne ol Lhe offering part of the ii»5ue : 
so not an apt traverse. 
4 i> k E.437, § 34. 1 his was trespass for fishinn; in the plte\ free fishery^ 
*f"oxA^d*'' ^^^^^ several fishery in UAlurd Haven. Plea that Oxi 
K ciiLxison ; Haven from time immemorial hath been, and is, an arm 
a»d 1 Sauid. of the sea, where every subject &c. hath the liberty of free 
^1 s* 9* fisbmg. Replication, that the corporation of Oxford are a 
corporation by prescription &.c. and have the exclusive libei^ 
ty of dredging and fishing for oysters in said place Szjc. 
without tkis^ that every stibject has a ri£:ht ff free f.^hmfr &c. 
Rejoinder, that the place &c. hath been immemorially an 
arm of the sea, in which every subject has the right of free 
fishing, and traTerftinj^ the p!ts\ prescriptive right. Pits. de« 
murred, because they in their replication traversed an issua* 
But reversed tmttrial point of ihc defies, plea, and tlitrein tendered 

inibell- ^ defU. a materiai itime ; but they dSd not take issue thereon, 
cheijuer but passcd by and traversed another part of the pits. replK 
u 1«L thereby attempted to put in issue a matter allied 

by the ])lts. by way of ttidiicemeni &c* &c Demurrer held 
mod ; for there cannot be a traverse on a ImverM when the 
first is material, and will decide the whole question. 
Moor, 870.— §35. If the trnver^p be not to lhe substance and point o( 
I)m'v\^' the action, the other party may pass it, and tender another 
1 iizherbert. traverse or demur specially for that cause ; I Saund. 22, n. 3. 
Cro.Car.i06. § 3G. In some few cases a traverse may be taken after a 
—I Saond. former upi traverse ; as where in a hausitory action laid in 
^»^*' such a county, there is a special hctU justification with a 
IroMfffe of the county, the pit. may either traverse the special 
justification, or at his election job in the deft^s. traverse. 
L^^Fowter The inducement the tfwrnnoiadimlttd4rc. Facts stated 
iKtKv.OwlL of tiMfc(C€in«il to a material traverse, arc not travers- 

able ; of course a party by joining iasue on the facts tra- 
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vened, doei not admit the truth of the inducement, he has Cb. 180* 
opportunity to Iravene the facts in it, as he must thus join Jiri^ io« 

issue. 

§ 37. Ftflh head. To ichat point tht traverse sJxail bf taken. — y> ■p 
Prescription, This was Ircspass for breaking aful entering 157, Mor»> 
tiie pit's, close, called b wan wick Delves, and digging stones J^^ji"* 
Mlc* Piea that there are certain waste commons lying open 
to one another^— one called Swahwick Delves, the close in 
which &c., and the other called Swanwick Green. The deft* 
prucribed for a rieht to dig stones in these closes for repairs 
&c., and fhat he did dig iic. The replication traversed only 
the prescription in Swanwick Delves; tiie rejoinder if mi ejed 
an issue on the prescription both in Swanwick Delves and 
Swanwick Green. Special demuirer ; because the rejoinder 
did not tender an issue only on the fact traventd tn tht rqtlu 
colibiu CVcrifly the rejoinder is right ; iorihe defies, plea con* 
fMCtt the law eibtes, and kit prescripiUm coMff tiie whole ; and 
as a jmMTijplioft is entire, and n^ppotu a grtmt^ the deft* imisl 
prove the tchole as laid, or fail. 

Lord Kenyon—\f nn nclion be brought for a trespass in 
a particular close, the defu may plead it as a pan of a 
larger close, and that he has a ri^ht over the whole. If the 
deit. was not allowed to plead his right over both closes, he 
conld not be permitted to dve evidence of acts in Swanwick 
Green : cannot be taken of a matter not alleged. 1 L. Raynu 
121. 

Ashhurst J. — ^When a prescription is pleaded, the other party 
cnnnot deny a part only, but must either demur or traverse the 
ivliok. The jury must eive a general verdict for the ixshoU 
prescription one way or the other. 

BulUr and Gross^ Js. — A party must plead a grant as 
made ; and a prescription b only a plea that supposes a grant 
made and lost. ^ 

Where preter^^ikin is pleaded in justification, it must be H«b. 96, 
specially traversed, and not by the general words de is^ria 
sua propria absque iali causa. 

^38. This was assunipsit. Plea the pit. was an alien enemy, Saik. 28, 
bom at Hoan, in France, under the allegiance of &,c. Repli- ^^f^JU'ig 
cation, born at Hamburgh, under tiie allegiance of the em- Joiins. R.69. 
peror &c«, friend ^ the kkig &c^ and traversed he was 
Dom at R(Dan, in France. Replication and demurrer held 
ill ; for the traverse makes Roan a part of the issue, and that 
is immaterial : the pit. should have traversed he was bom 
under the allegiance of the king of France. 

§ 39. in trover the conversion is traversable, for it is the Cro. EI.S7, 
substance of the action, and the tort supposed j and if there 
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Ch* 180. no conversion, no action lie;? : as in trover ; pica he took 
Art, 10. (be goods damaa^t feasant, and impouaded them ^ abtqu€ haCf 
v^^^^,.^^ that he converted I hem to his use. 

ssaurid. 5, § 40. Rule. A traverse must be taken to some material 
Walker— P^^"'^ alleged by the adverse party, which if found for him 
6 co^24. - vrbo takes it, absolutely destroys the adverse party *s right, 
vaugb. 3.— by shewing he has none in manner and form, as he has al> 
S^and ' and a traverse that sufficiently answers the material 

Benoet r. point of the declaration is good ; and if the defi's. traverse 
filkiaa. leaves no title in the pit., it is good, whatever becomes of 

the defies.; and a party cannot pass by a tnaUrial traverse 

tendered. 

Laleli.ilW. 6 41. Another rule is — a tia verse must be of matter al- 
leged ; hence ill, in false imprisonment, where the deft* justi- 
fied by process out of an inferior court. Replication, the 
cause of action arose out of its iurisdiction^-cibtfue ftoc, it ac- 
crued within it ; bad, as it is of matter not alleged. 
Stile, 844, J 42. Another rule — if two points he material, party may 
Wood V. traverse either, if i( end the e-uisp, ns in t i(>("(ment. Plea that 



Bac Abr. 76, the pit. disseized i> ul the laiui, and llien leaded it to him, and 
97.'— eCoJM. afterwards it descended to the ^it. Replication, the pit. was 
i^Suiod! ^ seized, and traversed the ditMtzin on B, Demurrer, because 
■.a he did not traverse the descmt. Held, traverse was good, and 
material, and might be of the disseizin or dacent. And so if 
a party claim under several feoffments, one to him from C, 
one (o C from B, and one to B from A, either may be 
traversed. 

Dyer, 121.— § 43. Another rule — where by the mduccmnit to the action 
Cro. El. 16B, the deft, is ousted of his law, there he may as well traverse 
Cof^r^ ^ action ; and where the conveyance to the 

I'suad fl07, action is that which doth entitle the pit. to his action, it may 
n.«— SSalk. traversed; as in an action for words, the declaration states^ 
that the mayor &c. of London had used to take depositions 
in perpetuam Sic; and that the pit. had been sworn before him 
&,c.; and then i he wort^^ 'Spoken by the deft., to wit, that the 
pit. on said oaih Jiad sworn falsely. The deft's. plea was, 
that the pit. kad not been sworn before the said nuiuor &,c. in 
manner and form as he had alleged: demurrer; for that the 
traverse cannot be taken, for the alleging of the oath is hut 
conveyance to the action^ and so not traversable : but traverse 
held good, and the above rule was laid down. 
Cpo. Jam. § 44. So "assumpsit supposini^ that such a dnyfltb .Tnme-) 
SS^^Dolby t% .jj^ account between them, the deft, was found in arrear 
such a sum, and nHsnmcd to pay it. The deft, pleaded that 
such a day (4iii James) they accoutiud, and then he was 
found in arrear such a sum as the pit. supposed ; and that the 
same day the deft, made an obligation to the pit* for [jay- 
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rilellt thereof, antl traversed that any other day aRer the Cu. 180- 
obligation made, they accounted together imHU and .^rf* 10* 
thereon demunred, for that the account which is the cause of s^v*^^ 
the action b not traversable, nor the time, for it is but in- 
duicmtni and conveyance to the action; but the court held ^ 
that the account which wns the ground of the action, was well 
tiaversable." Judgment for the dcii. 

§45. Another rule is — a consideration executed is incor- Cro. El. 201, 
poraiet] into the promise, and is not traversable ; but a con- ^"J,^^''^,^ 
•ideration executory is traversable. Held, if a promise he loA* 
executory, as in consideration you will serve me a year, I 
will give you £lO; here you cannot bring your action till 
the service be performed;" and in the action you shall lay . 
the promise as it was, and make special averment of the 
service done nfter. Now if the promise was made and the 
service not done, the deft, must traverse the performance of 
the service, and not the promise ; for they are distinct in 
hct, thoueh they must concur to the bearing of the action. 

$46. Anolhsr rule — if the deft, may justify at the place 

alleged in the declaration, he shall not traverse the place 

laid in the declaration* But otherwise, if the justification 

be local ; as in trespass, for that at E. in the city of C, he rro.Jara.4^ 

killed the pit's, do^^. The deft, justified killing him in a J^'**^'*""* »• 
r\-i I 7 i L - •! Damme.— *-l 

varren at D, m the same county; absque Aoc, that ae is guil- saund. 22.— 

ty at E., as the pit. alleged. Demurrer; 1st, because he lWUa.8i. 

traverses the place only, and not all other places : and 2. 

for the matter of justification. All the court lield the trav- 

jeree good, when the cause of justification is local, and that 

he need not allege any more than that place. 

§47. Another traverse. Justification under a sheriflfs Cro. Jnm 
warrant in Norfolk ; absque hoc, he is guilty in London, or J^^'^^J^ 
elsewhere out of the city of Norfolk, aforesaid. Demurrer, *' 
for that till deft, had justified and also traversed. Curia, it 
it is ri^'bt ; for the justification is in another county, and the 
county where &c* ought to be traversed ; and the pit. may 
maintain his action and issue, or traverse the deu^s. plea, 
A sherilT may justify at any place in his county &c. 

§ 40. Another rule — if you vary the time in the declara- t Mod. IS, 
tion, and make it material, you ought to traverse the time pj^'^'^*'* 
Stated in the declaration ; ns in case on several promises, 
the statute of composition of two-thirds was pleaded in bar, 
but the pit. shew the contract to have been after the time of 
the statute, which the deft, did not traverse in his pica, as 
he ought to have done. Judgment for the pit. 

§ 49. ..Another ru/e^mere matter of supposal ; matter al- Saik. 628.— 
leged out of due time; matter immaterially alleged, arc not Ld.K«y-349i 
traversable ; nor matter of intendment ; jmr cause- of suspi- 
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2 Sauntl. 6, 
Millor V. 
Wslker.— 1 
Saund. 207, 
n. 6, 347. 



1 8BnndJ40, 

Miller r. 

Spatemui. 



2 Lut. i4&7, 
Hargrave t. 

bauad.6) a. 



cion. Case against a sherilT lor taking iiisuflkienl bail, in* 
tending to deceive him ; the intendment is not travenabte $ 
hut however what is neceasarilj understood, Intended, or 
implied, maj be traversed, as well as if eipresied. 1 
Saund. 31?, d. n. 4 ; 2 Saund. 10, n. 14. 

<5 50. Annthtr rule — The deft, rj^nnot traverse in mitiga- 
tion ot damages, bui must hrip himself in evidence ; and the 
traverse must be to the \mmi of the action ; as in covenant 
for rent for seven years behind, the deft, cannot traverse two 
of these years being behbd, bat must plead covenants pei^ 
formed. So matters under the tia fiiod, in aggravation of 
damages, need not be traversed* 

Another rule — the traverse must not blend matter to be tried 
by the record and matter to be tried prr pais ; therefore, where 
the deft, traversed that the pit. recovered at a court held 
before the mayor and bailiffs, according to custom ; held, 
ill on demurrer ; for he traversed matter of record not trav- 
ersable />er pais, and custom to be tried jMr|Mir, and joining it 
with matter of record ; but he ought to have pleaded, no 
such record, or no such custom* 

§ 51. Anothir ni/s — the traverse may be good and the in- 
(lucrmont hnd ; as in debt on a sheriff's bond, plea it was 
made for ease and favour. Replication, it was made to se- 
cure his own debt ; absque hoc^ that it was made for ease and 
favour. Judgment for the deft. ; for though the traverse was 
good, yet the inducement was ill, for not saying it was for a 
true debt. This case shews the indttcement muit be good 
as well as the traverse^ w the party taking it is not entitled 
to judgment. 

§ 52. Another rule is — a traverse need not be where there 
is an averment ; the trespass justified is the same as that the 
It. complains of, though at another time ; and if a traverse 
e added in such case, it is informal antl had, on special de- 
murrer; as is a traverse after a sufficient confession and 
avoidance. Reasons, 1 Saund. 909, n. 8* 

§ 53. If the plea admit the trespass, and state a justifica- 
tion, that is a leeal bar to the action, if the fact be true, and 
concludes that tne trespass justified is the same as that al- 
leged in the declaration, a traverse is improper and super* 
flous. 

§ 54. As where in trespass claasum fregiL, laid November 
10, and the deft, justified November 11, with an averment of 
its being the same trespass. Held, the plea was good with* 
out a traverse; and the addition of it bemg specially demur- 
red to, made the plea bad ; and many other cases to th^ 
effect, cited by Williams ; 3 Saunders, 5, a, b, c, &c. ; as 
Vasienope u Tayler, 1 Bub. 138 ; Tyler v. Wall, Cio. Car. 
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AHen «• Chamming, Sir T« Jones, 14$; Stra* 694, Cb. 180. 

Courtney v, Satchwell ; 1 Sauod. 14, Ha we v. Planner. Jirt, 10. 
§ 55. And according to several authorities, if the deft, v^v^^ 

justifies on the same day laid in the declaration, he need og^jp 5o,b- 

not aver the case justified and that stated in the declaration, n^; 296,oJS. 

are the same, though oilieiwise, if he jusiilies on a difl'crent 

day. So as to place ; but it is added that this disunction is 

of but little use, since it is settled that the day and place in 

the declaration in such actions (for torts) was not material; 

.or the plea when properly drawn will follow the day in the 

declaration ; but if it should vary from it, so that there is an 

apparent difference on the record, between the trespass in 

the declaration and that which is justified, the distinction will 

take pla< r, and the plea mu<;t conclude with such an aver^ 

ment.^ l>ui now not usual to add in a pka of license or 

jofi astault ; but is usual ui trespass for taking goods, though 

the plea follows the da^ m tne declaraUbn. Same as to 

place, where the justification is not local. In fact, if the day i Sann(l.tt^ 

or place in the justification be hot material as to time or J^"^* 

place, those in the declaration must be followed in the plea. cpoTei n4, 

or if will be bad on a special demurrer; and the rule is the BoUockv. 

same in actions on the case; fl.s!/?/</)iii on parol promises, and S«o»t*** 

in many other transitory actions. As in trover of six oxen 

in London, plea, seized them as waifs in D. m Essex, and 

traverse the defu was guilty in London* Held had, because 

the plea did not contain any local matter to make the place 

material, and amounted to the general issue. 

§ 56. But notwithstanding the statutes 16 and 17 Car. 2, 
c. 8, and 4 and 5 of Anne, c. 16, s. 6, doing away all distinc- 
tions as to veitiic in transitory actions ; yet it rn iy be safest 
to follow the old forms, and traverse the place where mate- 
ria! ; as in trespass laid at Hereford, In the county of Het» 
ford^ for taking the plt^s. cattle, and drivbg them away, and 
converting them to his use. Plea, not puSy as to the con- 
version ; and as to the taking and driving away, justified as 
bailiff of the manor of A, and that such proceedings were 
had in the Manor Court; that a distringas issued, directed to 
the deft., who by virfue thereof distrained the pit's, cattle, 
to enforce his appearance at the Manor Court, and conclud- 
ed, which is the same trespass, without traversing the place 
laid in the declaration* Held, on special demurrer) that the 
plea without a traverse, was no answer to the trespass at 
Hereford* Cited CrOi £1. 705, holding a traverse in such 
case necessary. Two judges held it bad in substance. All 
bad in form. According to (hrsc ca^cs, and many others, if 
the justification be local, and at another place than that stated 

VOL. VI. . 25 . 
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Ch. ] 50. ni the declmtiin, then the deft, ought to travene that b the 
AfU 10* declaratioo. 

S 57* A traverse may he of a precise allegation, though 

« 8ftunfi.20(5. necessary to have been made; as where the ph. alleges 
a n 21, i; 22; more than he need do ; as where the deft, granted to the pit. 
iioj, a. n. 34- a thousand irorR in a certain wood, to be ielled in three 
years, and when the pit. had c«t Mune of them the deft, in 
consideration the pit. would fell no more till afler the three 
years, engaged he should fell the remainder after the three 
lo Gortim r. years. Ph. averred, that at the time of the promise he had 
Saund'loea ^^'"^'^^ ^^S^^ hundred ; and assigned the breach, that the 
a.2t. ' ^ich* hindered him from felling the residue after the three 
^ ears. The deft, pleaded, that before said supposed prom- 
ise, the ph. had felled a thousand trees ; without this, that at 
the time of the promise he hud felled eight hundred trees 
only iict:. On demurrer, it w as held thai the traverse was 
good i for the pit. bv alleging the felling of eight hundred 
trees only in his declaration, which was a matter issuable, 
had given an advantage to the deft, to traverse in the manner 
he had done ; and this rule is laid down, ** for every matto" 
of fr>rt alleged by the ph. may be traversed by tlie deft., 
and the deft, by way of traverse may answer the matter al- 

2 Smni^j leged in the same words as the pit. has allejjTd them." But 
Saand.T^n. P^^^f nmy not traverse an immaterial allegation j and an 
a. ' hnmatenal traverse may he specially demurred to. 

8 Ssiir. 629, $ Absque Aoc, that he ousted him of the premises, goea 
wiiiu r. to every part; and in trespass and avowry, if a freehold be 
SoUiaam. pleaded, it must be traversed. 3 Salk. 354. Plea, the 
' deft, is an executor, must traverse the dying intestate* 1 

Salk. 207. 

49ilk.SB7| ^ 59. In afintmp^ii the deft, may plead a gift and nc rop- 
ul^^* tance m satisfaction of the promises. Under such a plea the 

pit* may protest against the gift, and traverse the acceptance. 

And 5 Mod* 86 ; and 19 M«)* 85, same case^ 

3 stra. 444, § 60* lo case of a bail bond, the arrest of the principal 
Watkins e. traversable* Matter in law is not traversable* Yelv* 

199. 

SJoboa. Ca. §61. In an action on sa'rr facias against bnil, the deft. 
^'^^jjI P^^Sf^^d that another person oi ihe same name and de^crip- 
f. ODM. jj^jj^ became bail, and traversed, he was the person named m 

tbiB bail piece ; and the plea was held ^ood« 
aJoliiM.1t § 69. Where a traverse in pleading comprises the whole 
«8, Snyder matter generally, it may conclude to the country as well 81 
•^wilihaK.' where it comprises the other party^ whole prescription kcf 

as in the common traverse^ ob^^ue ioH causa. Leave to 

amend 6lc* 

Wiiief, 475. J 63, ^ avowry is not traversable, being only ai> a sug- 
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lotion to have a return; ami if traversed the deft, may de- Ch. 180. 
mur, and is not bound to take judgmeot by nil dicit^ov as for Art, 1 1. 
DO answer. K^^^r^^j 

§ 64. In traversing, it is usual to conclude in manner and hvm^ Plead« 
Ibrin as he, the deft., has in his plea &;c. alleged ; but these in^iao. 

words only put in issue the substantial statement nf the 
manner of ihr- fact traversed, and do not extend to the time, 
place, or other circumstances attending it, if they were not 
originally material and necessary to be proved as laid.** 

§65. If a traverse be unnecessarily or impertinentlj 1 Ld. Rajon. 
made, advantage can be taken of it, but on special demurrer. ^ ^J!^]^ 
As in covenant for rent, the deft, pleads eviction, a traverse 
be enioycd the land, after the eviction, is impertinent, and 
must be, however, specially demurred to ; but to a plea of 
eviction, one may reply an entry by virtue of a power, and 
traverse the eviction. 

§ 66. Trespass for breaking and entering the pit's, house Jlifovitotd 
and carrying away goods. The point settled in this case is, QMkA 
that when the pit. m reply ing confesses and avoids the 
material lacts or the plea m osr, he ought to conclude hoc 
jMMWfiit &;r., and not traverse ; and so leave the pleadings 
open to the deft, to answer the facts alleged, to avoid his plea. 
Ihe plen, jnstified entering the pit's, house under process to 
arrest one Chaso in it. Replication was, that he was a 
lodger in it, and was new material matter. 

Art. U. ProfcrU, This article has been considered at 
some length in American Precedents, Cb. 13 ; and will be 
further pursued here. , 

§ 1. An award, a policy of insurance, a Justice's warrant, 9tile,40O.— • 
or a sherifTs warrant, is no deed, and need not be shewn ; 
and so if under seal, if not a deed, as a compoisition with credi- Com. D. 461. 
tors. One in the possession of land by execution need not ^ Co. 74. — 
shew the deeds ; for he has them not j he is in adversely. So uTiker?'^ 
things executed as a license or lease expired, need not be BcUamee! . 
shewn, nor a warrant to collect taxes ; Co. 58. 

{ 3. But if there be a release of a right to ttnanl for Ufi^ or ^ 
in tm^ he in reuersion or mrurinder^ who pleads it^^must shew ^^uuSi, 
it ; or if it be to him in reversion or remamder, and tenant for — s Coa.]>. 
life pleads, he must shew it. 

§ 8. If a deed be essential by law to the title, it must be 0 CO'd8,80^t 
shewn, though nothing is conveyed by it; as if one plead 
altomment % a corporalion to a grant to him in reversion, he 88 to 96 case 
must shew the deed of attornment, though he claims nothuig of LeyHelil^ 
from those who attorned, which is only consent; otherwise ^^^un<l-ii9« 
if the deed under which he claUDS nothing, be only ex pro* 
tisione homints. And where a party claims a part, he must 
9iake a ptoftrt ; as where Leyfield sued in an action of tres- 
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Ch^ 180. pass for corn and hay carried away. The plea in bar was, 
j^r/. 11. lhal ^uec n Klizabeth was seized in fee in right of her crown, 
^^"Y"^ and by her letters patent, one demised to A fir his lifcy whcr 
on — ^ demised to B for eight years, if A lived so long* and 
the deft, as a servant of B, took the com and hay as tithev 
&;c. The pit. demurred, because (among other things) the 
deft, did not «hew said letters. Judgment against him in the 
K. B. ; though B, in whose right he justified, nad but a parf of 
the estate. On error in the Exchequer Chamber, many cases 
were stated to shew he need not shew them. But it ^^ ;is re- 
solved, he must shew (hem, and that B, the lessee lor years, 
was bound to shew them, thout^h niaiie to A, lessee for life; 
*' for ii is a maxim in law, that if he who is a parly or privy In 
estate or interest, or he who justifies in the right of nun wha 
is party or privy, pleads a deed ; though he who Is privy 
claims but a parcel of the originai estate, yet he ought ta 
shew the origmal deed to the court.^ Here B claimed nol 
part of the land, but part of the estate, to wit, eight years 

» part of a life estate granted to A. 

J Mor. E. ^ 4. If one will prove any fnct in issue by deed, it must 
lOCo. 9&* ^ shewn, rxrppf where lost, or isjiere one has it not, or 

claims nulliing under it, 
Co. Lit ^ 5. ]( iiic deed belong to the par ly jileading it, he must 

shew it, though he come to the estate by act of law. 
10 Co.9s,M, § 6. But a deed pleaded need not be produced in several 
eue.— 1 ' bases, as if he who pleads it be a stranger to the deed, and 
Saand. 9, n. claimB nothing out of it, nor justifies as servant to one who is 
rhitty party or privy, as if he comes in not by the party to the 

3S»is7^4tio' ^^^"» ^"^ ^ ^^^^ ^ cannot provide for having the 

4is! * ' deed : for " there is another maxim in law, that where a man is 
a stranger to a deed, and doth neither claim the thing com- 
prised in the grant, nor any thing out of it, nor doth any 
thingj in the right of ihc grantee, as bailitT or servant, then 
he sliall plead the patent or deed without shewing it." 
Cro.Jam.70, § 7. So where there were letters patent to A lor life, and 
Dasg's c«M. he leased to the pit. for years, and he did not shew them, and 
held well; tor he has but/wm/ of the estate: % These let- 
ters do not belong to him : 3. This action is to punish a /orf, 
and not to demand the interest: and 4. The title shewn in 
the declaration is but indncemtnt to the action. The two last 
ren'^ons mntcrially differ this case from that of Leyfield'.s 
1 bauad. 9, above mentioned. (So if one has not the possession of the 
deed.) 

G^Com. D. J 8. So when A covenants to stand seized to the use of B, 
one w ho claims under B need not shew the deed j for B is in 
by law, that is, by the statute of uses. 
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§ 9. So it k not necessary to shew a deed in the case ofa Cs. 180. 
. conireyance operating under the statate of usee. 1 Sauncl* ArU 11* 
9, n. 1 ; 3 D. & E. 156, Read v. Brookman. Vi^V^^ 

§ 10. So " though the statute of frauds reqiiires that livorj' 3 d. C.I661 
shall be accompanied by an instrument in writing, then the —52 H. Bl. 
party is not bound to make a profcrt of the deed, though it ^'"L^^ 
is necessary in evidence to shew it, or something in Ueu jam. 217. 
of iu** 

} 1 1. So m stating a conveyance, it was allied that a deed ^64^ al'uonvl 
was eanetUed hv the seal of the releasor being taken off, and cJaat^ " 
destroyed ; and that part of the deed was destroyed or lost Otf^9, 
with the profert of the residue, and it was holden to be good 
pleading. Omitting to state a consideration in a bargain and 
salOjis Dad only on special demurrer — (rufrre. 

^5 19. So one not pdi ty or privy to a deed need not shew Co. L. 226^ 
if the estate be executed; as if he plead a mortgage and ^iS^ixPn 
payment at the day, he need not shew the deed; for the 66o._co l/ 
condition being penormed, the deed may be delivered up ; 227, 228 — ' 
but otherwise, if a party or privy $ nor need the deed be 
shewn if kept by the other party, or destroyed by him, nor " 
if lodged in court; 5 Com. D. 464. 

§ 13. If a man plead a deed by way of discharge, no pro- 
fert is necessary, as if a corporation avow for rent and ser- 405. ' * 
vices, and in bar thereto the pit. pleads a lease of the land 
made to A, who leased to the ph., he need nol shew the deed ; 
§ot it is pleaded by way of discharge, and he does not claim 
title by iL 

§ 14. If the deed produced be the same m substance as H^jjjjJ^ 

the one declared on, it i? sufTicient ; as a bond to pay the pit. ' 
or hi^ attorney, if the same in substance, or as if the deed 

omit the anno dmnini. 

6 15. No profert of Llie assignment of a bail bond is neces- ^; 
saiy : for it is not a deed; nor is it necessary to state the iso, Lease v. 
witnesses^ names. Bos. 

§ 16. The court on argument^ allowed a count on a docd. m > s s. Jud. 
with a profert, to be struck out, and a new count to be filed, f^jjf 'i^JII* 
statin<? a deed lost by time and accident, with a profert of a Booparlta]! 
e<^. Several cases have since occurred, in which this rule 
has not been questioned, — how parties &c. must be known 
aiid named j 10 East, 55. 

{ 17. A neglect to make a proferi m curia, where neces- Saik. 619, 
sary, is fatal upon a gtnmU demnrrer, bnt otherwise by the pax^n^l-a 
4th and 5th of Anne ; see article 9 ; onl^ firm^ and cannot Salk. 407. 
be taken advantage of after verdict. Salisbury v. Williams» 
1 Saund. 9, n. 1. 

^ 18. It a profert be made, nothing but the production of 4 East, 685, 
the deed wiii be sufficient. wtiSiJirt. 
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1 80, And it is error, if it appear by the record, tliat the deft, 
ArU 1S» ^31^ copy only J leave to amend an inadvertent pro^ 

y^^^sym^ fcrl, I Wils. 16; 3 D. & E. 153, n. Malteson x\ Atkinson. 
8D.&E4^71, § 19« Where there is an assign latiii oi all tlebis with a 
J"r^*' power of ationjcy to receive and compound for the same, and 
to ftttbmit them to arbitratioii, and the assignee, oo an arbi* 
trationi has. a sum awarded to be paid to him, it is not 
necessary in an action on the promises, in consequence of tha 
non-payment of such sum, that the assignee in stating the 
assif^Mnenl, should make a prnfcrt of the same in his declara- 
tion, and no profcrt need be made of a deed that is only ti^ 
ducciiunl lo the action, 
^v^iiacf'f*^' § ^^^^ where a profert is had, and oyer regular, the 
ca^,°cited 1 ^holo deed is to be set out, and if mis-recited, the ouier party 
Saund. 96, n. may help himself by signing judgment for want of a plea^ or 
1^1 stia. |||3y \jj iijg replicauon, pray the deed may be enrolledi 
and procure it to be truly enrolled^— demur or take it aa, 
truly enrolled. 

aDallas,486. ^ qI. Though a profert is mndo of a deed it is no part of 
the record if oyer he not pi ayed ol it — profert of a copy of a 
lost deed, Ch. 82, a. 3, s. 11. 

Aet* 19. Sham pUa$^ or false or deceitful pleas* 
4 aae. Abr. § l« If a party plead one of these knowingly, it is a great 
65j^-Saiiiid. abuse of justice, and the court may punish the pleader at 
discretion ; and if false, of the pleader's own shewing, it is 
cause of demurrer ; as if a pleader bring an indenture into 
court, and plead it contains no covenants, and on inspection! 
it is found to contain covenants. 
4t§B,Aht. § 2. If a client would have his attorney plead a false 

aia^co! P'^^' ^"S^^ ^ but pitBd he is not truly in» 
Ut ass. rormed &c*, and it shall be entered on the roll lo save hun 
from damages* 

Cro. Jam.64, ^ 3. In debt plea, rum est factum^ and afterwards the deft. 

CpeVk— Cro relincjnish this plea, and confr'sspd the action, and judgment 
C«r.43& was in ims-rerordia^ — and good, for be confesses, and it is not 
foijtid against him, and he has not troubled the court and 

Juiy. 

2 Wils 369, ^ 4, If the deft, plead a plea, he will not be alk>wed 
9' ^ to withdraw it, andf plead the general issue ; the thorn pUtL 
was a reco\Trv in the K. B. for the same offence* 
' Art. 1 3. Pleading lo aiveid prolixity* 

4Bac.Abr. ^ \, The modern r"le is, that where the matters to he 
pleaded tend to inf tiiieiuss or mulliplicity^ whereby the record 
may be incumlx i rd in the length thereof, to allow general 
pleading; and particular or general pleading nuisit be accord- 
wg to ll^ nature of the sul\jea matter. Sec Bristow v. Wright 
correct principles. 
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' ^ 2. Cases; this was debt on a bond conditioned, "that if Ch. 189. 
the deft, at all time 5, on request, delivered to the pit. all the Art, 14. 
fat aiid tallow of all beasts, which he, his servaau>, or assigns, .^^^^v-o^ 
tbiNiId kill or drew before Biich a day, that tbea the obliga- cro. ei. 74», 
tioD ah^taild be void. Tlie deft pleaded that upon every re- ^^]'!!!f 
' quest mad* unto him, he delivered to the pit. all the fet and See 9 iobn* 
tallow of ail the beasts which were killed by him, or any of ^ 
his sen-nnLs, or assigns, before the sriid dnj'." The pit. de- 
murred. and said, the plea was too g( nn ul ; that the deft, 
sliould h:ivc Stated he had delivered so imich fnt and tallow, 
which was all &.C., or thai lie had killed so many beasts, 
whereof he had delivmd all the fat and tallow, to that the 
pit. night have asatgned a certain breach; but the court 
oeld the pica good ; and the pit. ought to shew a breach in 
tome particular* So to account for all monies received from 

ikm to time, 

§ 3. But this rule is not always strictly adhered to uhen 4 Bae. Abf. 
the facts are solely in the deft's. own knowledge ; as debt on ^^^^^ 
bond conditioned, that the dclu should deliver briefs to all J^Biiji*, 
the churcfies within such a time, and collect the monies given 
therton, and deliver it over to the pit. Held, the deft, could , 
not plead generally^ but must shew what briefs were deliv- 
ered, what sums collected, and that he delivered it to the plt^ 
Jbr such facts were in his own knowledge only. 

Art. 14* JdtUttrt pleaded according to their openUum m 
law* 

§ 1. This is a very important branch in pleading, and as 
to which the ai thorities are not very uniform. This branch ' 
in pleading has been so largely considered in American 
Pr e cedents, chapter 4, that it will be necessary to add but a 
hw rules and cases in this place. 

§ 2. It has been long a question if a pnrty be bound at 
his peril to plead his deed or writing, accoj ling to its legal 
operation, where that varies from the words, or may plead' 
it in the words of it, and leave the construction to the court. 
The better opinion seems to be, that he shall plead it accord- 
ing to its legal effect or operation* In some he must so 
plead, as where A and a fmu anert sbax a note, the promisee 
must declare on it as the note of A alone; and no aoubt the c«rth. 309^ 
party does well to plead his instrument according to its legal gj^lfe^ 
operation, as the court obsen-ed in thi'; cn^c, where the grant saunt^ <>76,n. 
of a rent by deed, under the circunistaiK es, oporatod as a a.— 4 Cruise^ 
covenant to stand seized, and said the deft, had done well in 
pleading it as a conveyance by way of covenant to stand 
seized ; for if he had pteaded it ai a grant of the rent, it 
would have been void. ^ 
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Ch. 180. § 3» So in replevin the deft, avowed for rent, and pleaded 
JlrL 14. a grant of a rent charge to another, and brought it down liy 
several mcsm conveyances to the deft's. lather, in fee ; and 
8 Lev. 291, he being so seized by indenture in consideration of natural 
Lad^ cited ^ affection to BIB MM), the defU, and £5 paid by him, 
2 SMiiid.%7, granted, assi^ed, and transfeired the rent to the deft*, 
b. c. n. 2.~ ' in fee ; *^ whkb said grant, there bemg no attornment, or 
c"^ £,"'^ Other execution had thereon, except only the sealing and 
Taylor r. ' delivery of the deed, operated by way of covenant to stand 
Vale — 4 seized to the use of the deft., w nereis v nnd by force of the 
tJbis cai^' statute for transferring uses into possession,"" the deft, was 
Bakr r r * seizcd, and avowed for so much rent in arrear ; on which 
Lade.— 2 the pit. demurred ; and held, that pleading that no attom- 
Ld"Ravm" ment or any other execution had thereon and so pleading 
d«>8, 312^1, the special matter, and leaving the determination of the law 
403.-2 Vent to the court was impertinent and idle: Held, by three 
d^fTc!'??. judges^ that pleading in the words of the deed, *^that he 
1 Vtat.109^ gave, granteiv* &,c. was sufitcieni, and the court would ooi>- 
Bay gfrue them according to their legal operation: bat thej 

WiUe^ eTsj ^g'*^*^* might have plead^ this conveyance as a 

682. I Lut. covenant to stand seized of the rent to him and his heirs, 

78y.— IMod. and said, this would have been the belter plo iclmg. But 
ijl^^******' Pollixfen C. J., held, that pleadint^ in the words of the deed 
was bad ; and that it should have Ix on pleaded as a cove- 
nant to stand seized (iti legal operation) to the deft, and bis 
heirs ; and on error brought, his opinion was confirmed, and 
iudgment reversed* But if a verdict find A granted, it shall 
oe construed as it operates in law. 
4 Ma&s. R. ^ 4. In this case A gave a note to B, to pay him ^1000 in 
Tuttle**^* sixty days, and B, when the note was giveny gave a promise 
not to demand it in less than ninety days. Held, B might 
recover the note in sixty day?, nnd thnt hi?? promise was in 
law collateral, on which A might have nnofhrr iclion, if B 
surd before the ninety days were expired, and there was a 
sufficient consideration for B's promise. The leeal operation 
was to give another action oa B b promise, and not to bar 
his action on the note. 
Mass. s. J. $ 5* In this case A, as executrix, sold by order or license. 
Court. April of court certain lands* The evidence produced was, that 
lS!ei'*Cook '^'^^ empowered by such order as administratrix to selL 
«. Grihii. Held, the sale made by her was valid, and that this was the 

legal operation of her conveyance. 
Ma$s. S. J. §6. In this case the grantor sold the Tnnds as his own. 
J^^l^eb. The evidnu r was, that he as administrator, had power to 
l8oe,w»iioB. gpi^ iieid, his deed operated in law as his deed as admin* 
istraior. 
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allowable, and often necessary to declare according to tlie Art. 1. 



promise be not in writing. Wildinan v. Giassop, Cb. 221, a. AJd««oiiiL 
7, 8. 16. 

§ 8* Omirmei nmi he ftmed at laid. Deft, was sued in Beiu. Alien, 
atntmptiu as a carrier for the loss of goods, the contract was R.^\"'g _cb. 
laid to carry from A to B ; a variance in the evidence as to i20,ai2,9 ifi! 
the ttrminuM fatnl. 3 Starkie, 366^ Tucker v. Crocklin, A -2 Mun 3io, 
contract is mtirr, nnd nnist he proved as it is alleged; see rJUJ^** 
Ch. 163, a. 4, s. M ; C h. 153, a. 9, s. 5 ; 1 D. &: E. 10 ; I m^u* 
D. K. 447; Ch. 119, a. 2, s. 17; Ch. 211, a. 14, s. ; 2 
East. 212; E?»f*t, 4a2; 4 Taun. 320, Brown v, Saycc; 4 
Taun. TOO, 810; 5 Taun. 108; 3 Maule & Selw. 173; 4 
do. 505 ; 3 Bos. & P. 659 ; Ch. 9, a. 5, s. I ; Ch. 175, a. 6, 
t. S3; Ch. 190, a. 2, s. 16; 13 East^ 410, Gladstone v* 
Neale* Goods sold ; declaratbn, eight tons ; contract, about 
eight tons. I'he exact amount not ascertained till just be- 
fore the suit ; hekl, well enough. Many other cases in ^his 
work, where the evidence has, or has not, proved the con« 
trnrt as laid in tho rleclarntion; as Crawford r. Morril ; 
Phillips V. Rose; rcn-p T. Morgan ; Wilmot t. Monson ; 
Jerome* t. W hitney ; Drake r, Watsoo; The People Run- 
kle j Baylies v. Fetty^place, Ik/c* 



Art. 1. Gfaiml Principles. A demurrer always admits 
the Acts pleaded by the other party, and makes a question, 
if by law he has a right to recover, or his matter pleaded 
in defence be a bar to the action ; if hb plea be goocf in sub* 
stance or in form &,c. ; and a demurrer may be to the dec- 
laration, or to the plea or bar to the replication or rejoinder, 
or other parts in pleading, for want of substance, or for want 

you VI. 26 
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Ch. 181. of form: so it maybe to a voucher, ot- aid prayer; and 
ArU 2» when a demurrer is to evidence, it is admitted; but its oper- 
ation in law is denied. A demurrer always raises a question 
of law. never a ijuesiion of fact: also a damurrer admits all 
surli facts as a jury may infer. Dougl. 131. The law re- 
quires two tiiuigs in every plea: 1. Substance, or sufficient 
natter: 9. That this matter be deduced, arranged, and ex* 
pressed in due form of law ; and if either be wanting, it ia 
cause of demurrer. Of the first, general | of the secondy 
of special demurrer. Special demurrers were introduced 
bv the 27 El. c. 5. How the court examines the plt^8« 
pleadings when he demurs specially to the deft's. rejoind- 
er. See Ch. 27, a. 6, s. 5, special case. On demurrer, the 
judgment of tbe court must be against the party who com- 
mits the first error. 6 Cranch, 257, 261; 2 *H. Bl. ia7. 
General demurrers and pleas also, to the whole declarattoa 
at the same time, where good; Ch. 144, a. 17, s. 14. 
Abt. 3. Ritkt in demurringt 
8m Ch. 100, § u ist Rule^To evidence is an acknowledgment that the 
^^-^^bhc^ evidence produced at the trial by the adverse party is true^ 
Abr. i»d.^ but denies its operation in law ; and thereupon he demurs* 
Mc. 128. and prays the judgment of the court} for the facts beioff 
a«rreed, the judges are the proper expositors of the law ; ana 
if the court overrule evidence which ought to be admitted or 
rejected; orimpropcily overrule a demurrer to evideQce« 
this is a proper ground for a bill of exception. 
8 Co. 104, ^ 2. 2d Rule — If the pit. give in evidence any matter in 
Style's "p-r! writing, or record, and the deft, demurs thereto, the pit. must 
189—7 ini. Join in demurrer, or waive his evidence ; but according to 
^^''^£L^' authorities, it is discretionary with the court, whether 

7fia."* ^ ^ ^ Soiree one to join in demurrer to evidence; for if 
there be not ookmrable matter of demurrer, the court will 
not force the partv to join. In other books it is said, tbe 
party is not compeUableto join in demurrer to evidence p^iven 
by witnesses, because on a demurrer, the credit of ihc testi- 
mony is not to be examined by a jury. In this last c ase of 
witnesses, tlirrt seems to be a reason for the court's having a 
discretionary power to compel fee. 
8 Cow104p-4 § 3. 3d Rule — If a party produce a witness to prove a 
BM.Aiir. 18^ fy^g^ tiie other party may admit his testimony to be true, and 
denmr to the evidence. 

§ 4. 4th Rule— On demurrer to evidence the jmj may 
assess the damages conditionally. See Ch. 100, a. 8. 
Dou£;l.iioto § 5. 5th Rule — He that demurs to evidence, must admit 
r^^* the whole matter of fact to be true. See Ch. 100, a. 5; 
Fanshav^!!^ ^ every conBiusisii of fact the jury majr infer fsom tbe 

Wash. 210, 



DEMURRERS. 205 

evidence demurred to, considered more at large, Ch» 100, a. Ch. 18U 
2; English ami American cases on this point. jirt. 9. 

§ 6. 6th Rule — Demurrer admits the facta pleaded bv the v^^v-^^ 
ocber party, and raiset a qMiion of law, if be has a ngm to 3 £i. com. 
recover, or if iiis defence can avail hiou sm. 

§ 7* 7th Rule — No advantage can be uken of defects in 4 Bi Com. 
form, on a general demurrer ; and on a special demurrer, no JJf^'oJf^ 
advantage can be taken of any matter of form, not spocially 1784.-27 El. 
pointed out therein; but advuntage may be taken of any c.6.— 7In«. 
matter of substance ; for he that demurs specially waives ^'i'^jjj^j^ 
all other matters uf furoi, except what he ^eba down* ' 

} 8. 8th Rule— A demurrer admits such matten of fact Co Lit.72 -T 
as are suflfeieotly pleaded ; but not matters insufficiently 5<^l^saunl' 
pleaded. In covenant some breaches well assigned, some 379, aso — * 
not ; the defu demurred to the whole declaration. The pit. 
shall have judgment for those well assigned, and be barred 
for those not. Rex Flint, 3 Wils. 393* One trespass 
well alleged is sufficient on demurrer. 

§ 9. 9th Rule — To the same declaration, plea, replication, Co. LIt.71.<— 
&c. there may be an lisue in law, on demurrer to one dis- p^."^? J'm 
tinct part, and an issue in fact to another; but the party can gii _i !„, 
never plead and demur to the same ftct ; and on demurrer i^ v-^ bm; 
to part, and issue to part, the order r^larly is to give judg> 
raenf on the demurrer first, and let the jury assess damages 
on the wliole. But Stra. 507, the jury may first try the issue 
and assess contingent damages, on the demurrer; and the 
court may direct either first 

§ 10. 10th Rule — One entire plea bad in part, is bad in 7liit.CI.10t. 
the whole ; and Co. Lit. 1% it is said, sometunes one may "^^^^ 
plead special matter, and conclude with a demurrer ; and all 4Bm. ua. 
parts Of pleading ought to be according to the rules of law; 
and if any part foil, the whole is bad, and may be demur- 
red to. 

§11. 1 1 (h Rule — Demurrer to the declaration, is " because Co. Lif.7i.-« 
the declanition aforesaid, and the matter therein contained iao*~iJ?ci. 
is insufficient in law*^ &c. ; to the plea, because the plea, varioiu 
aforesaid, and the matter in the same contained, is not soffi- books of 
cient in law" &c. ; wherefore, for want of a sufficient declara- 
tion, plea, &c. he prays judgment &c. Joinder, that the 
declaration, plea, &c., and the matter in the same contained, 
are eood and sufficient in law, and he prays judgment &c. 

§12. 12th Rule — As to a demurrer in abatement. In Lil.Ent.106y- 
Lil. Ent. the deft, pleads, that the declaration, and matter in Ch. 176, a. I. 
it, is not sufficient, and prays it may be quashed, and for Buwlirt r'** 

causes says, that no town is alleged, in which the cloee was HastingB.-! 

will, 

Co. EoC. 8, lt2< a Sraod. 144.— S«Uc 220, Dominiquo v. I>aTeniuit^ Lev. 223. 
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Gh. 181. broken &c.; and 1 Inst. 303, is a demurrar in abatement ; 

ArU 2. but Salk. 212, ii is said, that mistakes in declarations cannot 
t iken advantage of in abntcmeni, but the deft, must de- 
mur 10 11; and 4 Bac. Abr. 8, 130, it is said, if the deft, de- 
mur iu abatement, the court will give final judgment ; for 
there can be no dt uiurrer in abatement ; for if the mailer of 
abatement be extrinsic^ the deft, must plead it ; if intrinsic^ 
the 'court will take notice of it themselves ; but this was b^ 
fore the statute of Anne. To the defies, demurrer in abate* 
ment the pit. may join in bar. 
7 Inst. CT. 5 13, Rule 13ih — A double demurrer or a demurrer for 
P^^<^** ^yjuidlji majr be demurred to^ and a demurrer is double when 
one assigns for cause of demurrer, an error in facf^ and er- 
ror in hiv. for either is sufficient to overthrow the plea; and 
hence he may insist on (>ither, but not on both) and a de- 
murrer must be joined to make an issue. 

§ 1 4. Rule 1 4ih — After joinder in demurrer the ptirtj can- 
not amend j see rule Massachusetts Supreme Judicial Court, 
December, 1780, which provides, that in all cases, except 
after joinder in demurrer^ the pit* shall have leave to amend 
his writ and declaration, upon his paying the deft his C09t8» 
or agreeing to a continuance at the dett's. election ; but on 
1 Burr. 818. sucb amendment the deft, may plead anew ; but in the £ng- 
2 str« lish practice, after joinder and argument on demurrer, party 
l*Siili!w^*"^* allowed to withdr aw and amend, paving costs, but not after 
Show. 213.— trial ; and so has been our practice m divers cases ; see Wiin- 
Yciv 38.-4 drawing Pleas, Ch. 1 83, a. 2 ; and usually the costs are nomi- 
— Stra'^SMf » parties have joined issue, neither of them 

—1 Burr.3iA, can demur w ithout consent, for by joining issue, they admit 
Cb. 148, a. s. the pleadings to be sufficient to try it, — ^though no amendment 
— « M«d. 18. ^gQ^iy Qf^pr joinder in demurrer, and entered of racord ; yet 
held, that if the pit. declare, deft. pleads, pit. replies, and the 
deft, demurs, and the ph. joins «c*; the pit. may move to 
amend, paying costs, if the cause remain in paper. So he 
may withdraw a demurrer, not entered of record, and move 
to amend, but not a frivolous demurrer, though be have a 
good defence on the general i.'«sue. 

§ 15. Rule loth — Though some things be pleaded as a 
release &:c. which might on ni7 debet be given in evidence, 
yet in many cases it is no cause of demurrer, — as stated, Evi* 
dence, and Ch. 178, a 5. 
Co. lit 78. § 16. Rule 16th — As has been stated in some cases, a 
-^Bao. Abr. m^i, allege special matter, and conclude with a d ^^lurrer 
as in trespas for taking a horse; the deft, says^ be was pos* 
sessed of the horse till dispossessed by one J. S., who gave 
him to the pit.: he replies, that J. S., named in the b^^r, 
and J. S., the pU., are all one person^ and not divers, and 
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demurs to the pka* Held well, and without this special mai- Gb. 181. 

ter he could not demur. ArL 9* 

§ 17. Rule 17th — In some cases, if a part of the declare- v^^^n^^./ 
tion be brid, yet the ph. may have judgment for the other Salk 218, 
parts, though the dcti. demur itc, '"as in trover ior several 
things, and among the rest for duobus fulcris ; deit. deniurrf d, 
and Holt, C. J. refused to give judgment that the pit. take 
notiun^ hia bill, saying the pit. may take several damages 
and release as to this, and then take judgment as to the rest, 
and all would be well.** 

§ 18* Role 18th— A judgment on demarrer is as binding {.'^^"^'^.'^ 
as after verdict $ but on a plea to the jurisdiction, person, ^tiywwJ^ 
writ, aid, prayer, view, essoin, voucher, and demurrer joined 2 Haw. p. a 
on such prayer or plea, and ruled against him who demurred, ^J^"*" 
there i*: only a judgment to answer over; and it seems to be 
the belter opinion, tlir^t a general demurrer, concluduig m bar 
of an appeal or indicimcnt; or a demurrer to a plea in bar 
which admith the fact ; or a demurrer to a replication to such 
plea is peremptory ; but quart as to capital cases. 

§ 19. Rule 19th— A general demurrer being where no par- f.jo".lJcJii' 
lieular cause is asaigned, admits all such matters aa are well d "473. 
pl^Mied ; and a demurrer to a plea &c., because it is uncer- sbow. 242.- 
tain and wants form, is a general one. But a special demurrer ^ 
is where the particular matter objected to is pointed out, and 
insisted on as cause of demurrer. And it is a good general 
rule always to shew the rr\use of demurrer: per Coke. 

§ 20. Rule iOlh— I nder a demurrer to the declaration^ the 195 jn'cook 
deft, cannot take advantage of defects in the unf. If he v. GiMbc. 
would object to the plt^s. writ, hf must do it by pleading in 
abatement. 

§ 21. Rule 21 St — There can be no repleader after a de- ?**^'?**». 
morrer ; lor by it both parties submit to the judgment of the slo^u dio.^ 
court; nor can there be any denmrrer to a demurrer, except Lib.iL^.' 
for doubUmu or defect in form; and when a demumr is en- ^^"^^ 
tered, it cannot be waived but by consent of parties and gjj^ ^ 
leave of the court. The motion was to waive the demurrer, 
and plend nil rifhrf ; and the court held it could not l)e done Salk. 2l». 
without the pit's. consent: and duplicity must be pointed out. 

§ 22. Rule ^'Zd — Debt on a bond conditioned fo perform Cro. Jam. 
an award. Pica, no award; the replication shews an award, ^J^her!!*' 
bui does not shew a breach. This is bad on a general de- saik, 72, 
murrcr ; for without a breach there is no cause of action : Tontesd v. 
thb is a matter of nhttanee* So if the award read an oyer, ^^9^ 
and the award set out by the plu in his replication, difier in 
a material part, this is matter of substanvf also, and may be 
demurred to generally ; otherwise, if they differ in a fmd part, 
and such defect in ivhilatm is not aided by verdict. 
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Ch. 181. 

Art, 2. 




1 WIts.t88, 

Bedford v. 
Alcock. 



Hob. 8«, in 
Fofter «. 



Hob 53, H 
Foster v. 



chef 2 Lil. 

1230; and 
cHc*2LU. 

ista. 



Plan r. Hill, 



Cro. Csr. 90| 
White I. Hit- 
deo. 



§ 23. Rule 23d — Whrrc a matter fact properly assign- 
able, as matter not against the record, is assigned for error ; a 
demunrer, as the piea in imlU ttt $rraiim, is a confession of 
the feet ; but where the matter of fiet b not properly ae» 
ligaable by law, as a laatter against the record^ is assinied for 
emr, there a drmutrer, as aforesaid, does not a£iik the 
feet; and Salk. 268; Cro. Jnm. 244 ; Cro. Car. 53. 

§ 24, Rule 24lh — If tlicre bn sovcrrtl counLs in ^ declara- 
tion, and a E;riicral demurrer to the whole, and oae count is 
good, the pit. sh iU have judgment if the counts can be joined j 
and a count on a mtUaatus was well joined with one for debt 
for m amtfdmmtU m « tmti iui* 

§ 95* Rule 35th— Though the denmrrer be joined on a 
etirtampami^ on which, if it stood alone, judgment thoukl be 
for one party, yet if there be on the lonoU record^ cause to 
judi^e against him, the court must c;ivr» judgment against him ; 
for the court must judge on the miioU record* and are not Ued 
up by cmisent of parttts* 

So if the jury find rents, assets in the hands of executors, 
which by law are not assets, the court will judge on the 
whole record, and so no assets; as the rents ran with the 
reversion. 

$ 26. Rule 26th — per Holt C. J. There were demurrers 
^pfrlal nt common law; but they were necessary only in 
cases ot dupiiciiy^ and therefore not often m^^caI ; for as the 
law was then taken to be on speciHl demurrer, the party 
could take advantage of uo other delect in the pleading but 
that which was speciallj assigned for eaose of demurrer; 
but on a genera/ demurred be might take advantage of all 
manner of defects, that of dk^tHeUjf only excepted $ see rule 
7th, above. 

§ 27. Rule 27fh — On a genrrnl demurrer, plea he was 
seized^ but not stniing of what estate, is bad ; as in reptnnn for 
taking in Ovciiield &.c.; the deft, pleaded he was .seized of 
three acres of land in Overheld, but did not say in fu^ or of 
what estate he was seiaed ; and on meml demurrer ^e plea 
was adjuc^ed i)^---for that cause ; nut to a jplea in bar fl^ an 
action of trespass^ it was otherwise adjudged. 

§ 28. 28th Rule — If a pleader misrecite a private statute, 
the adverse party cannot demur ; for on demurrer it must be 
taken to be as it is pleaded ; Imi must plead nul tu! record; 
but if he misrecites a ^nwral statute, the other party cannot 
plead md titl record^ but must demur ; 3 5alk. 2^4. 

$ 99* Rule 39th — Are defects on dmwmr, not so in tfrreel 
of judgmmi t as where the deft, may demur Ibr the datibh' 
neet €f At iidiuroihn^ as containing matter of lorl and matter 
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«f contract^ but €aiiDot ftficr a regykr tml moM «l m flrrwl ^ Ch. 181. 

§ 30. Rule 30th — Where the esiopptl appears? on the record, 
the other party may demur. 2 Ld. Haym. 1 i^4, kemp i;. i SftULsn 
Goodall. 

§ 3]« Rala Slst-^ff the ph. by his repHcatioD acknowl- 4 Bamiwv, 
cd|e part of the debt paid, and yet demands judgment for the f ^i!^ 
whole, it is bad on dennirrer, as being r^mgruml to demand ^' ^ ' 

the whole, yet to confess part paid. 

§ 33. Ruk 32d— If the defL is estof^d by the record as Igglgi}^' 
to say his name is Walter^ where sued by the name of WiUiam Fnelb 
Freak, and he pleads this, the pit. mnst not demur, but plead 
this matter; and it may be added prnerally, a demurrer to 
a plea of mi.momer is not e;ood ; perhaps never but when the 
dett. plc:ids a rnisn-omey iiitonsisient with some fact he admits 
on the record to be true ; or a misnoffur where a legal ad- 
Ation is given him by the pit. 

$ 33. Role 33d— A demnrrer is ill toa pleaof a record i stra^^- 
of the same court; as in tctVe faciat against bail $ plea, no li^^,^ 
against the principal; replication stated one prouifoM ynwi'jff 
recorditm &c.; deft, rejoined mU M rteord ; pit* surr»' 
joined — hahitur tale recordum, and prayed the court to inspect 
the rolls; deft, demurred, — demurrer held ill ; and the court 
said the del't. by liis demurrer, only denied tlie court could in- 
spect the records in the court belore them, judgment against 
him. 

§ 34. Rule 34ih — Though the pit. have a rtgkt of action at J,^™",^^* 
lev, it is no cause of demurrer; ne files his bill in equity TeJ^airv! 
against an execntor seeking to dii^eeper assets. SimA 

§ 35 Rnle 35th— It is a general rule, that upon demnrrer, 6 crancb, 
the judgment of the court must be agaiftst the party who g^^^ii^^ 
commits the first error ; the want of oyer of a condition of a Aiilur/ 
bond is fatal in a plea of performance. 

§ S6. Rule 36th — Defects in form in a plea in abatement JD. k E. 
may be taken advantage of under a general demurrer; no *"* 
reason appears to be piven hv tliis decision, except it may 
be perhaps the general reason, that a plea in abatement is a 
diLaiory plea, and not to be favoured. 

$ 37. Rule 37th— A demamr m ter to a plea m thatmaU iLd. Rayw. 
works a auom$iimmie§. C^wiS.*' 

§ 38. Rale 38tb->-On a general or special denmrfer, the 
par^ demurring may take advantage of any 9vk$lmilM or 
tmdical error in pleading. 

§ 39. Rule 39th — Whenever the defk. pleads a plea, which Willei, 80. 
on the face of the proreedine^, he appears to be estopped to 
plead, the pit. may demur to his plea, and insist on the m(<^ 
^ la his demurrer. 



SOS PLEADINGS. 

Ch. 181. § 40. Rule 40th — ^Though it is usual to demur m a pap* 
ArU 3. ticular manner, yet a demurrer is good, if so in nt6f tonce, and 
shews the party demurring -neans to relj on a legal insuffi- 
ciency in the declaration, plea, k/c* of the other fwrtj. 5 

Mod. 132 ; 3 Lev. 222. 
Cd»'?&w. ^ ^^"'^ 41 St—Not guilty, and not guilty within six 
' years, in an action of crim-am; issue to one, plea and de- 
murrer to the other; and verdict for the pit. on the Issue; 
judgment for the deft, on demurrer. Held, the pit. can 
nave no damages ; juc^ment for the deft, ootthe demurrer 
. _ ^ to the second plea held good* 

ll wuf^ S 4S. Role 43d— Where nul tiel record is pleaded, the 
113 — ssaik. party cannot demur to it, and nil dAe$ to a bond is had oo 
S**4, ^'J'^j^^ general demurrer; debt in B. R., plea, another action pending 
ens^'SaUL same court between thrm, for the same cause ; replica- 

fiM, tion, nnl tiel record &c. Held, deft, mij^ht pray oyer of the 

record, and court inspect it : judgment on failure. So deft, 
may plead nul tUl record, and an entry may be made for the 
court to examine it ; but deft, cannot rejoin 911011 hakUm- «lh 
ouod laU reeordum^ nor can he demur, m the recotd is per- 
feet, and the pleading is at an end. 
1 § 43. Rule 43d — ^Though the deft, has a good defence, ^et 
•fuMkui^ a frivolmis demurrer, he cannot afterwards with- 

draw it and plead the general issue. 

§ 44. Several forms in demurrer; 10 Wentw. 463, 468, 
474 ; other forms, 1 Wentw. 313, 407, 441 j 3 Wentw. 40, 
467, 371 ; 5 Wentw* 60, 90S, 325, 367, 403, 443, 446, 
llcc* ; and many other useful forms referred to index of tO 
Wentw. 81 to 88; Doctrines of Demurrers, 7th volume 
Inst. CI. 

Art. 3. Concluf:jfyn^ of demurrers in mndry cases, Thp.sct 
conclusions as pleaded both hy pits, and defts. are useful, 
and in substance apply in several other parts of pleadings, 
as they contain the party^s prayer of judgment, and may be 
brought within a narrow compass 1 and fellow the body of a 
demurrer nearly the same in all cases : generally translated 
from the best Latin forms. These few concise forms contain 
near all the prayers of judgments a party can want, in cor- 
rect technical languas;p. in his various pleadings; and it is 
ever material to keep ihr ludgmmt in view, wanted &c. 

§ 1. Common demurrer to a dechiralion ; and the said D. 
(deft.) by A 6, his aitorney, comes and defends the force 
and injury &c., when &c., and says, that be, by reason of 
the said writinc; obligatory declared on, ought not to be 
charged with the said debt, because he says, the said declar- 
ation, and the matter therein contained, are not sufficient in 
law, for the said P* to have and maintain his action aforer 
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fftidf againsttbe said D., and to which he is not bound by law Ch» 181* 

to answer ; and this he is ready to verify ; wherefore, for want j§fi^ 3. 
of a sufficient declaration in this behalf, he prays judgment, ^^y^^ 
and that the said P. m ty be prcciiuJed from having his said 

action a^^aino-t ihe said I)., and for his costs • This is 

the deft's. demurrer and « oiu [usion in bar ; and answers in 
•very case in which the del', demurs in bar, and prays 
judgment only for his costs ; varying the expression as to 
die deft'a* being not chargeable, according to the subject 
matter* 

§9. in audita querela^ he, (deft.) prays judgment, and his 8Iai.CK15V. 
execution of his oebc and damages aforesaid by Yirtue of the 

judirment aforesaid, to be^adjudged to him &c. 

§ 3. In scire facinff^ prays judgment of the F^id writ of 3 l«»,CL ITCk 
scire facias, anr] that the said ?• from his action aforesaid^ 
may be prerlinkfl. 

§ 4. In an tnJofDuiti'm ; and the said cidzens of S. pray Tluf. CI. 79. 
jud^ui* ni, and that tlieir Uberlics, privileges, and franchises, 
may be allowed and adjudged to them, and their successors, 
forever; and al8o,tbat they, as to the premises aforesaid, by 
tbb court, nay be dismissed. 

§ 5. /» qui tarn. The said D. prays judement, and that tim.€1J01v 
aaKl P. who prosecutes as well for — ^ as for himself) may 
be precluded from having hie said action. 

§ 6. Jfter the last continuance. He prays judgment if the 7Iii».CI.l4l» 
pit. his action aforf «nir?, onprht further to maintain. In each 
case in which the delt. may have costs, he must add, and 
for his co>Ls. 

^ 7. In audita querela^ deft, says, the pit's, said writ and 3ia».CL167. 
declaration, are not suflkient in law to bar or delay the deft, 
of the execution of the said judgment against the pit., aiMl 
thereto the deft* is not bound by lair to answer ; and this he 
is ready to verify ; wherefore, for want of a sufficient writ 
ttnd declaration, in this behalf, he prays (as above.) 

§ 8. Ph. joins in demurrer thus: and the said P., because 
he has suSicient matter in law alleged in his said writ and 
declaration, to bar the said D. from tne execution of the suid 
jndj^ment obtainf^l against the said P., which inritter the said r^. % 
D. hath not denird or any way answered, but that averment 
h;ith refused lo admit, P. prays judL^menf, and his damages 
by occasion of the premises lo be adjudged to him. 

§ 9. In $cirt facias^ the deft, says, the plt*s. said writ of 
tdrt facm$^ in manner and form aforesaid, m court here sued 
out and prosecuted, and the matter therein contained, are 
not sufficient in law. for the pit. to hare and maintain hb 
execution aforesaid, for the said £l against the said 4>.^ 
and thai he, U> that writ of Mire facm in manner aforesaid 

vol.. yi * 27 
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C?H. 181. made, is uot bouud by the law of the land to answer; where- 
of/. 3. fore, he prays judgment (as in re, facias above.) 

^ § 10. V\ iieit ihe deft, pleads in bar of the pit's, action, 
and the pit. replies and demurs, the plt^s. concAmorw in suor 
dr^ cases, are as follows : and said pit. says, thai for any 
thing by the said D» above, in pleading alleged, he, the said 
pit. Irom having his said action against the said D. ought not 
to be precluded; because he says, the said D's* plea afore- 
said, and the matter therein contained, arc not sufficient in 
law to preclude the said P. from having his said ortioa 
against the said D, nnd to which the said P. is not bound by 
law to answer; and liiis he is reaHy to verify ; wherefore, 
for want of a suHicient answer in (liis case, the said pit. 
prays judgment, and his damages, by occasion of the prem- 
ses, to be adjudged to him, (and for his costs.) 
Ci,lMM, § 1 1« /si ot^atul, pit. prays judgment, and his damages, bjr 
occauon of the trespass and assault aforeiaid, to be adjudg- 
ed to him. 

SIm»CI.U8. J 12, Jn audita 9uere/a, pit. prays judgment, and that he- 
bv virtue of the writing of release aforesaid, may be dis- 
cnarcred from every execution by reason of that judgment 
aforesaid, against him, us aforesaid rrndcrcd. 

CI. Io8.d07. §13. In corenanf, pit. prays jude^nient, and his damages^ 
by occasion of the breach of the covenant aforesaid, to be 
adjudged to him ice. 

d. fat. 807. § 14. Jn debt^ be prays judgment, and his debt aforesaid, 
together with his damages, by occasion of his detaining that 
dent, to be adjudged to him* 
CI 17a §lS»Informedon&,c. he prays judgment, and* seisin of 
£nu tenements aforesaid^ with the appurtenances^ to be ad* 
judged to hiou 

•*J». CI.162 § 16. In annuity^ prays judgment, and his annual rent 
*** ***^**®' atoiTsaid, and the nrrearages of the same, together with his 
damages, occasioned by his withholding that rent, to be ad^ 

judged to him. 

CI.Iu.aOTi ^ \ 7. In trespass^ prays judgment, and his damrtges, by 

occasion of the trespass aforesaid, to be adjudged to him. 
2 8a«od 84J § 1 8»' «tre ^/&ci<w, pit. prays judgment, and his execu* 
* tion aforesaid, for the said £i6 1, 'agamst the said IX, to be 
adjudged to him. 

3Ids.CL17^. j watie, he prays judgment, and that his writ afore* 

said, may be adjudged good, and his damages, by occasion 

of the waste aforesaid, may be adjudged to nim. 

Id^M* ^ informatum^ he the ?nicT P., who sues as well 

■ for , as for himself, praT> jndLrmrnt, r iid that the snid 

D. .may be convicted of the premises iti the mformatioo 
aforesaid, above speciiied. 
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§21. In trespass and imprisonment, pit, prays judgment, Ch. 181. 
and his damages, occasioned by the trespass, assault, and .4r/. 3. 
imprisonment aforesaid, to be adjudged to him. 7 Ins. CI. 125. s^-v^^y 

§ 32. In mayhem, prays judgment, and his damages, oc- 7Iat.GLlMk 
caskmed hj the mayhem aforesaid, to be adjudged to him. 

$ 33. In ^eeimmL, prays judgment, and the ponenion ofiri.Bat.tti. 
Bis term aforesaid, or, and in, the. said messuage, with the 
appurtenances yet to come, together with his damages ftc, 
• may be adjudged to him. This was the old English form ; 
but now prays seizin of the tenements aforesaid, with ttc. ; 
or seizin and possession of the moiety aforesaid, with his 
damaees, occasioned by the disseizin aforesaid, to be ad- 
judged to him ; or only for possession of, &c., and costs. 

$ 34. In dower, prays judgment, and that the dower of the V lit. C1.M 
said P. of the tenementr aforesaid, whereof she bath de- 
manded dower, may be adjudged to her. Our law adds 
damages and costs. 

The following arc select demurrers, in a few cases. One 
each, with its appropriate conchsion, or prayer of judgment. 
This mode of stating the law in this instance, is adopted, be- 
cause not only the law, but the form also, may be stated in 
a few words. 

§ 25. Pit's, demurrer to the deft*s. plea in abatement $ and 

the said P., by A B, his attorney, says, that for any thing 

by the said D. above, in pleadings alleged in abatement of the 7huJCl4l^ 

pit's, said writ, it ought not to abate, because he says that plea, f lBi.CI.I8l. 

and the matter therein contained, arc not sufficient in law, to 

which the pit. is not bound by law to answer; and this he 

is ready to verify ; wherefore, he prays judgment, and that 

his said writ may be adjudged good. 

§ 36. Def^t*i€md^mdmmrrtr ; and the said D. says, be- 7 Iqs. ci. 41, 
cause he has alleged .sufficient matter in law to abate the 
said writ, which he is ready to verify, and which matter the 
said P. hath not denied, or any way answered, but that 
averment has refused to admit, he, the said D., as before, 
prays judgment, and that the said writ may abate. 

827. Pit's, demurrer to the deft's. plea m bar. Sees. 10. 
38. IM^s. joinder m demitrnrUuntoi and the said D. 
says, his plea aforesaid, in manner and form above pleaded, 
and the matter therein contained, are sufficient in law to 
preclude the said P. from having his said action against the 
said D. ; and this he is ready to verify, and prove as the court 
hero shall direct ; and because the said P. hath not answer- 
ed, or any way denied the same, the said D. prays judg- 
ment, that the said P. may be precluded from having his 
^action aforesaid, against the said D., (and for his costs.) 
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Ch. 181, § 29. Pit's, demurrer to a plea in bar, in audita querda ; 
JirU^m as in sec. 10; except s iy. to preclude the said 1*. from 
avoiding the said execution upon the said recovery ; and he 

9Iiif.Cl.47. prays judgment, that tfiC said D. may be precluded from 
having any judgment upon the said recovery ; and thai t ie 
said V. may be restored to all things which, by occaaiun of 
the judgment aforesaid, he lost. 

7 In* CU 4T. J 3Q, Defies, joinder m dommf $ and the said D,, because 
lie hath alleged sudicient matter in his said plea, to preclude • 
the said P. from avoiding the execution on the said judg- 
ment, which he ia^readyto verify; which matter the said r* 
hath not denied or answered ; wherefore, as before, the s.dd 
D. prays judgment, and that the said recovery in its full 
force and oiiect may stand. 

§ 31. Demurrer to bar and avowry in replexh\ ; and the 
said D. says, the said P*s. plea aforesaid, in manner and 
form aloresaid above, in bar of the said D's. avowry alore- 
said pleaded, and the matter therein contained, arc not suffi- 
cidnt in law, to preclude the satd D. from having a return of 
' the said goods, to which he is not bound by law to answer; 
wherefore, for want of a sufficient plea in bar, the said 
prays judgment, and a return of the said goods, with his 
damages, costs, and expenses, aforesaid, by him about his 

9 III1.CL49. suit, in this behalf sustained, according to the form of the 
statute aforesaid, (o T>e adjudged to him. 

*l las. u.4y. ^ 32, PlCs, johukr tn demurrer ^ and the said P. says, that 
his said plea by him, m maimer and form aforesaid, above 
pleaded, in Ijar of the said D's. avowry aforesaid, and ihe 
matter therein contained, is suflncient in law to preclude the 
said D. Irom* having a return of the said goods, which plea 
m bar, and the matter therein contained, the said P* is ready 
to verifv and prove, as the court here shall direct; and b^ 
cau%e the saidT D. hath not denied or answered that pica, (he 
said P. as before, prays judgment, and his damages occasion- 
ed by the taking and unjust detention of the said goods, to 
be adjudged to him, (and for his costs.) 

7 ios.Cl.99. § 33. In another form, the pit. said, the avowry is not suf- 
ficient to maintain the taking of the said beasts in the said 
place, in which he avows the taking to he ju^t. 

J 34. Joinder* Deft, says, his plea is sudicient for him 
to avow the taking of the said beasts &:c. 

7 lBa.CLH $ 35. Ptti* demurrer io Ae defCs.plea m har of darner* 
The pits, say, that the said D's. plea aforesaid above, in bar 
of dower pleaded, is not sufficient in law, to preclude her 
firom having her dower of the said tenements, nor is she 
bound bj law to answer the same plea as aforesaid, pleaded ; 
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and tins she is ready to verifj; wherefore, she prays jiid§^ Cm* 181* 

■icni, as sec. 24. jjyf. 
§ 36. LkfCs, joinder m demurrer. He says, he has alleg- v^»v-^/ 

ed sufTiciciil m:ittcr to preclude the pit. from having her 7 lot. CI. M> 
dower ^c, and prays judgmeot if she ought u> have 
dower ^c. 

§ 37. The tenant demands a view, and the ph. counterpleads 7101. CL*66. 
the view, thus: and the said P. says, the said D. ought not 
to have the view of the said tenements, with the appurtcii* 
aiices, whereof she demands dower, because she says, the 
said J., formerly her husband, died seized of the said tene- 
ments, with the appurtenances, whereof she demands dower, 
B his dememe as oif fee ; and this she is ready to verify ; 
wherefore, she prays judgment, and her dower ftc, as 
above. 

6 38, Demurrer to a counterplea toiih a protestando ; and 
the said D. protesting that the said J., the former husband 
ol the said P., did not die seized of any lands and teueoients 
in said B.. as the said P. hath aliove allog^rd ; says, her said 
plea in form aforesaid pleaded, and tlu: niuUer ihcrcin con- 
tained, are not sufficient in law, to repel the said O* from 
having the view of the said tenements, with the appurtenan- 
ces, whereof the said P. demands dower ; and that the said 
D., to that plea in manner and form aforesaid pleaded, is not 
i>ound by law to answer; and this he is ready to verify; 
wherefore, for want of a suflicient plea in this behalf, the 
said D. prays judgment, and a view of the said tenements, 
with the appurtenances, to he nf]jndg;ed to him. The cause 7 Id«.C1.66. 
of this demurrer was, that iho pli. ought to pray judgment, 
that the deft, be exrlnded from the view. Adjudged for the 
pit., on his joinder, that her plea was >ulHcient to repel him 
from a view, and prays judgment as in the plea for dower. 

§ 39. PIfV. dematftr to Ike de/Vt* bar m trror ; and the 
said P. says, the said D^s. plea aforesaid, in form above 
pleaded, is not sufficient in law, to jpreckide the pit* from 
having his said writ of error ; wherefore, for want of a suf> 
ficient answer in this behalf, the pit. as before, prays judg- 
ment, and tint the judgment aforesnid. he revoked, annulled, 
and held wholl}' void, and that he hv rcsfored to ail things 
which he lost by occasion of that judgment. 

§ 40. DefVs, joinder, lie says, his plea is suiiicient for 71jia. C1.67, 
his discharge, and to bar the pit. of his said writ of error; 
and prays judgment, that he may in this behalf be preclud- 
ed ; and tnat he be dismissed by the court from the prem- 

wSCam 

§ 41. Denmrrer to a pUa (o ffujuri$dkficn ; tanA the said 7ins.ci 5B.-- 
P. says, because he above haa declared sufficient matter ^^^^"0 l^i. 
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Cb« 181* ftgainst the said D., to which he hath not in law sufficiently 
Ari» 3« answered, he (the ph.) prays jodgmentf and his damages 
■ aforesaid, for want of an answer in this respect, to be adr 

judged to him. 

Same aulho* §42. Z)p/)%. joinder tn denuirrer ; and the said D. says^ 
tiUoa. because he hath pleaded sufficient matter to preclude the 
said court further to hold any pica in this behalf, or thereof 
any way to take cognizance, he, as before, prays judgment, 
if the court here will take any further cognizance m the 
plea aforesaid. 

§ 45* Pifs^ demurrer fo part of the deftU* bar ; and the 
said P., as to the said 0's« plea aforesaid, above pleaded, as 
to taidng and impounding the said beasts, and detaining them 
in pound, till the said r. paid 62«., says, that he, for any 
thing before pleaded, ought not to be precluded from having 
his action igainst the said D. because he says, the plea albre- 
said, and the matter &c.; as sf ( . lO. 

§ 44. Thtplt\s, d murrer tn the defies, bar^ in tre^ass^ after 
a new assignment ; and tiic said W says, that the plea afore- 
said, of the said D., in bar of the said new assignment, and 
the matter therein contained, are not sufficient in law, to pre- 
clude the said P. from having his said action of the breach 
of close, of treading down and consuming the grass afore* 
said; and also the breaking down the doors and fences 
aforesaid, in the aforesaid close of pasture above, of the new 
assis^nmcnt, against the said D., ann that tn this plea, he is 
not held to answer &uc^ %uc* Frayer of judgment, as sec* 
17; joinder. 

§ 45. PlCs, demurrer tn the defies, two pleas in fecfr, m as- 
sault and imprisonnunl j aiui the said P., as to the said D's. 
■ said pleas as to the assaulting, beatine, wounding, and iU« 
treating the said P., by the said D.. in form aforesaid, above 
pleadra, says, the said P*, for any thing above pleaded by 
the said D«, ought not to be precluded from having his said 
action, because the said P. savs, the said D's* plea aforesaid, 
in manner and form aforesaid pleaded, and the matter there* 
in contained, arc not sufficient in law, to preclude, as sec. 
9 Iiis.Cl.106. 10; and prays judgm em. ;is sec. 1 1 ; and as to iK:' said D's. 

plea aforesaid, as to tin imprisonment and delcnuon of the 
said P., in prison, for the siiacc of eleven hours, by the ^aid 
D., in manner and form aioiesaid pleaded, the said P. says, 
he ought not to be precluded &c. as above. One joinder to 
several demurrers* 3 Lut. 1535. Joinder in demurrer to 
each above, in the above words nearly. 

§ 46. PWs, demurrer to the define* bar in qui tam; and the 

said P. who prosecutes as well for , as for himself, says, 

the said .plea of the said D. above, in bar pleaded^ is aol 
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sufficient in law, to preclude the said P., who fee, from hav- Ch. 181. 
ing his said action aeainsi the said D, ; and that the said P. Art, 3. 
who prosecutes ^c. lo ihut plea is not bound by law to an- 
awcr ; and this he i> reaihr lo verify ; wherefore, for want of 7 lu. cli<n>. 
a sufficient plea in (his oebalf, the said P* who prosecutes 
prays judgment, and the debt aforesaid, to be adjudged 

lo the* , and to the said P», (and for his costs.) 

^ 47. DtfTs, joinder in demurrer ; and the said D,, because 
he has alleged sufficient niatfpr to preclude the said P., who 
prosecutes &:c., from havinu s^^id action against the said 
D. ; which he is ready lo verity, which matter the said 1% 
who prosecutes &c., hath not denied, or any way answered^ 
hat that averment hath refosed to admit, prays judgment, as 
tec. 5. 

§ 48. Dtfl^s. demurrer to the pWs. replicatinn ; and the said 9Iu.CLl<jli 

D. snys, that the said plea, by the said P., in manner and 
form a t ores:! id plrnclrf', in reply int(, aud the matter lliercin 
contained, arc not suliicient m law, for the said P. to mam- 
tain his said action against the said D., to which he is not 
bound by the law of the land to answer ; and this he is rea* 
dj to verify ; wherefore, for want of a sufficient replicatioa 
in this behalf, the said D. prays judgment, and that the said 
P. may be precluded from having his said action against the 
said n., (and for his costs.) 

§ 49. The plPs, joinder m demnrrer ; aiul i\\c said P. says, 
his plea aforesaid, by him in manner and torm aforesaid, 
above in replying pleaded, and the matter therein contained, 
are good and sufficient in law, for him to maintain his said 
action against the said D. ; and this he is ready to verify ; 
and because the said D. that plea hath not answered, or any 
way denied, the said P. as before, prays judgment &c. 
See. 10. 

§ 50. PWs. demurrer to the defVs. rejoinder : and fliis is the 
same as his demurrer to liis bar, adding the words, m re- 
joining, 

§ 51. De/i^s, joinder. Same as sec. 28. 

§ 53. Deft's* demurrer to the pit's, surrejoinder. Same 7lni.CLlST. 
as in replications, cSily saying, mrr^mnding and turrtjoindtT 
instead of rrphfinf^ and fwHeeiwn. 

§ 53. Demurrer to evicfence. And the said pit. says, that Res.Ent. 14«. 

the matter aforesaid, hv the -^aid D. shewn to the jury afore- Til '^'-"^i^* 
said^ IS not suthcicnt in law lo prove the issue atoresaKl wilii- ci. 142.— 1 
in joined on the said D's. part; and the said P. i- not 1 ound Mor. K. 11. 
by law, to answer to that matter j hoc paralns ^lcj uiiere- 
mv, he prays judgment, and that his said debt of £30, 
together with his damages, be adjudged to him* Joinder, 
deft, says, he has shewn in evidence snfficieiit matter to the 
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Ch. 181. jtiry, to maintain said issue on his part joined; hoc parattu 
Art, 4. &c. ; wherefore, he prays judgment, and that the pli. be 

_0~ 1^ - prerluded from having his nction against the said I),, and 
that the jury of their verdict oa said issue to be reodcredi 
be discharged &c, 

§ 54. Case of Jiowing land. Pit. complains of this. DefU 
justifies a right to do it* PlL demurs to his plea, aad con* 
dudes, and prays judgment, and a warrant to be issued to 
the sheriff of the said county, directms him to summons and 
impannel a jury of twelve good ana lawful men of said 
county, to be duly sworn, to make a true and faithful ap- 
praisement of the yearly damages, done to the complainant, 
Dy so flowing his lands, and how far the same may benecei^ 
sary," and for his costs. 

These conclusions, or prayer of iridirment, or process, 
apply, and are proper, not only on ticniurrers and joniders 
in demurrers in these respective kinds of causes, but also in 
cases of all pleas, replications, rejoinders, surrejoinders, 
rebutters, and surrebutters, in the same kind of causes, 
whenever a parly has occasion to ask for a judgment in 
pleading, as ne usually has in pleadine to an issue to the 
country, when he concludes with a veri&ation ; for the law 
in each case fixes the kind of judgment the court is to give, 
and this the party must pray for, when he prays for riny; 
therefore, it is only for him to know what kind of iudgaiLnt 
or 'process is proper tor him, in his case, and ihis he must 
pray for, if he prnys for any, let his plcadini^ hp as it may, 
demurrer or joinder, pica in bar, replicauoti, rcjuiader, &,c., 
&c., meaning to end in an issue to the country ; because it 
. is a settled rule, the party must ask for such a judgment, 
order, or decree, if he asks for any, as he understands the 
court by law will give* 

Art. 4. Cames of denmmr* 

§ 1. The following are a specimen of those most in use 

enrly in the eighteenth century; and these maybe insisted 
on brforr the words rrnrf fhis he is ready to vcnjy, or at the 
conchision nficr Jiidgmeiii prayed ; the latier, perhaps, is best: 
thus, and for caiiscs of demurrer tn law, here shews to the 
court, and sets down the following, to wit: Became^ no town 
is alleged in the said declaration, where the said D. (deft.) 
« the close aforesaid, broke and entered; and, {»«caufe, the tame 
declaratmn is in itself repugnant, insufficient, and wants form 
&c.; Lit. Ent. 106: Beemue^ it does not appear where the 
said bill of the said D. was exhibited before the said 91 st of 
November, mentioned in the said plea ; also, because the said 
D. does not shew by his said plea, when the cause of actioo 
aforesaid, last accrued $ 7 Inst* CL 13: Bemuef the pit* ia 
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counUr-pUaj prays judgment, and her doxncr m the said Ch. 181. 
t$jununU to bt adiudgtd io her,: — whereas, she ought to pray 4ri, 4. 
judgment, that the tenant be excluded froip the view ^ Id. \^ryi%j 
jfk^miM hi$ 9^id pUa is i)<»t well cuncluded i ibr U concludes, 
9nd ihit he ie midjf Io verifyi^'whereaB, it ought to conclude, 
and this he prays may be in<juired of by ihe country $ CUL 
268 : 1 Vent. 204 ; 7 Inst. CI. 1 63 : Btcausr the said P. hath 
not shown to ihe court here by his said dcrlaration, that he, 
at the time of making the said writing of assurance, had any 
interest or concern in the said ship, or in her apparel ; or that 
he then had any reasonable cause to Qiake assurance upon 
the said ship ; Ree. piadUmdi^ 140 : Btcume it does not ap- 
pear by the s^id cteclaradoa, that there is any memoraiiduiii 
or promise in the said declarati^i specifled io writing, signed 
by the deft., or any other person by him legally auuiorized, 
as there ought to be, ncrordint!: to the form of the statute, in 
this case lately rnauc and provided ; Id. 144; (at first it was 
deemed necessary so to state the writing) : Because it does 
not appear how the said P. was seized of the said oilice of 
iMiilio of — Id the said deplaratipn specified, nor what right 
fit title he had in that office} |d» jBSbcmim, the said P. 
does not, conclude his sai4 declaration apdy, to wit, by 
which an action accrued to him to demanq and have of the 
said D. the said £20, in the said P's. declaration aforesaid, 
alx)ve mentioned;" liro. Red. 223 : Becuuie, the said P. does 
not show by his declaration on what day and year he was 
possessed of the said goods and chaUels ; or on what day 
and year the saoae came to the hands d the deft» ; CL Ap» 
9S4 : Becmige the pU. alleges that the highway was so over- 
sowed by the obstruction of the water, that the inkahilmh 
could not pass, for which cause no jnortioUar person can have 
his action ; Win. Ent. 49 : Because the pit. docs not produce 
the writing of release mentioned in his said declaration ■ Bro. » 
70 : Becanit the pit. ought to prosecute an action oi covtnaiit, 
and not of ikceit ; Has. Ent. 6 : Btcause it does not appear 
the money was demaxided within fi?e years in the coadition 
ef the inoentQre mentioned, as within that time, according to 
the fbno and effect of the said indenture, it ought to have 
been done ; Re^. PI. 147 : Bummt the pit. demands his debt, 
together with his damages occasioned &:c., where his bill was 
not in a plea of debt ; Thomp. : Because the breach of 
covenant aforesaid contains a nt^/aiive jyrejTnnnk to wit: not 
paying the rent aforesaid to the said A and ii, for ilu u^e of , 
said in which it is implied it is paid to the said A and ^, 
(hough not for the life of the said D; 3 InsL CL 186 : £a- 
fiause the pit* in his declaration hath not shewn where the 
#aid bond v$s xoade : Bmvist one Is name)! ip the writ, who 

* 
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Ch. 181. did not il the indenture; Clift. 4: Because the pit. hath 
Aff. '1. not (lr( l irrd liuiiijelf commoranl within any town or city, as 

^^*y-^^ by iuw he ought to have done: Because the words per an- 
num in the plt%. writ are Laiin words ; whereas, the pit. ought 
to have declared wholly in the English language ; statute : 
cause man^ words in the plt^s* writ, aa Jvov* ic* are unu^' 
tclligible, insensible^ and not English words. 

§ 2. Thus far the causes of demurrer have been to decla- 
tions in this article. Wext toilows causes to pUas in bar &,c.: 
Because the plea is argumentative, negative pregnant, uncer- 
tain, and wants form; 2 Saund. 204 : Because the deft, docs 
not begin his plea by praying judgment of the writ ; nor cour 
dude bis plea with praying judgment that the writ abate ; 
S Lev. 169 : Because the am, ooes not conclude his plea 
with an averment, at mean 6y the record: Btransc the 
deft, has not made any defence ; 2 I^ut. 1110, 1590; 3 Inst. 
CI. 12: Because the deft, offers here the said £2j after 
asking and having leave lo imparl; 1 Lut. 226: Because the 
deft, does not say Ijy whom the messuage burnt was rebuilt, 
lior shows within what time the said messuage was rebuilt 
after burning there, so that the court can determine whether 
it was rebuut in convenient time; 3 Saund. 419: Because 
the plea is argumentative, and does not acknowledge, avoids 
or contradict the matter in the declaration; Reg. Pi. 154: 
Because the plea lend*; only to the general issue ; Co. Knt. 
24; Win. 63; Bro. Red. 219; Reg. PI. 153: Because the 
same plea puts double matter in issue; 1 Lut. 72: Because 
die plea puts matter of record and in law in issue; Win. 104 : 
Became it tends only to the issue of nontenure ; Re^* PL 136: 
Becaute the plea does not answer to the declaration, afor^ 
said : Because it does not appear where the said P« or the 
said D. ought not to answer to the declaration aforesaid; 
and becauxr it is badly begun, and badly concluded ; 2 Lut. 
1531 : Because the deft, does not conclude his plea lo the 
country, as he ought to do; Reg. PI. 145: Because the tes- 
tando is repugnant in itself, and amounts only to the general 
issue I Win. Ent. 30: Because^ the said plea traverses what 
is not traversable, and is repugnant; Mod. Ent. 108; 1 LuU 
639 : Because the traverse ougnt to be omitted, and the plea 
conclude to the country : Because the plea is double, and 
contains two matters, either of whfch is sufTlcient ; and he* 
cause separaic trnvorses on;;hT to In left out of the pira ; Keg. 
PI. 117: li^rause the lrav( rse of tiie tenancy is not material; 
1 Co. 74 ; Because he traverses the day of the sale where 
the sale onlv is traversable; Hem. 353 ; and because he tra- 
verses the dar and place, which are not traversable; Vidian* 
48 ; 4 Instb Ci. 800 : Because the inducement to the traverse ia 
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iii8ii£Sclfliit, 1 Co» 64 } b repugnant. Win. EnL 938: Becausi Ca. 181* 
he does not confess, avoid, or traverse any matter of sub- ArU 3« 

stance, Horn. 652: Because the traverse is of matter not tra- \_0- unn^r 

vprsable in bar &c.; Rc l;. Pi. 147: Because he put in issue 

the time and place of demaiidin*^ the sheep where he ought 

to traverse the demand only j Lev. Ent. 190: Because the 

induceuient io the li averse contains matter coufessin^ the pit's. 

cause of action ; Reg. Pl«i54 : Btcaute the conclusion of the 

plea is to the action, and not to the writ $ 8 Br. 134 : Buaun 

there is no averment of the same person ; Co. Ent. 24 : Be* 

emtse be does not shew how he was discharged \ Hem. 306. 

§ 3. Awards — Because it is not expressed in the award in 
what sum the deft, sliould become bound; Co. Ent. 4; 7 
Inst. CI. 232: Because liie award concerns strangers, and so 
the award and promise are void; Co. Ent. 4; wife is a 
stranger, 7 Inst. CI. 9S3 : Beeauae the award was made bj 
all the arbitrators, yet it does not appear that one of them 
ever sealed, published, or declared tne writing of award ; 1 
Saund. 168 : Because it does not appear the oeft. had notice 
of the arV»urrif or''s naming an umpire, or that the umpire had 
authority to make an umpirage; 2 Vent. 112: Because it is 
not well and positively alleged that the inamptrnors men- 
tioned in the said plea were sutllcienl, but by implication 
only ; 3 Saund. 58 : Btemttt the deft, ought to have pleaded 
hb plea aforesaid, before he demanded his account*; 1 Bro. 
117: Became the said D. does not shew any title or just 
cause for his beast to ^o in the highway; Reg. P. 151 : Be- 
cause the plea is after imparlance given, by which it appears ' 
the deft, was not always ready to pa^' thr tuoney ; Rec;- PI. 
146: Because the pit. has departed bom iiia declaration^ 2 
£ro. 21 C; 1 Lut. 1160, 1607: Because the cusiuux in the 

5 lea specited is not aptly pleaded; 3 Lut* 1 188: B^chum k 
oes not appear from what court be appealed ; Thomp. 
Because the said 34th day of ■ is not before mentioned : 
Btcmut the matters in the same plea are jointly in issue ; 
whereas they ought severally to be put in issue; 1 Lut. 244 : 
Because the rejoinder is a departure from the bar, and does 
liot answer the replication ; Bro. Red. 229 ; 1 Lut. 427 : 
Because the said D. says, he saved the said P. harmless, and 
ahews not hon; 4 Inst. CI* 451 : BtcauH it does not appear AlnACt^fll 
that the said D. had anv notice that the aforesaid arbitrators 
named the said C. to be umpire between the parties afore- 
said, or that the said C. had any authority to make any uoh 
pirage between the same parties concenung the premises 
aforesaid. 

Buause the said D. does not confess, deny, or avoid the SInstCl. 
debt or writing alui^^said ^ and btcmse he does not allege 
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Ch. 181. any entry or ]3ossesucfn oT the toid tf. (tested) by virtue «f 
JtrUZm the said demise, hor shewi any perfect pailiciilar eitate 
whereon any reversion nan pend or expect. 
Filths. 106. Becaust on the issue above completely jotaedf tiie said — 
does not conclude to tlic coiinlry. 

These, and a multitude more of sOch Causes of demurter, 
i&ostly in matters of form^ in use a century ago, shew perhaps 
Imtter lhab aay thing else, Che tpirit of practtee which theft 
prevailed. Thift kind of practice continued in a good degree 
in the prwinct of Massachusetts ; but So much h^s a liberal 
spirit in practice increased in the last century in England, and 
especially in the h.^t fifty years in the Ignited States; and so 
tnuch has the attention of the bar been turned from mattcrfe 
oi form lo matters of snbatancr, that these causes of deinurrefr 
in matters of mere form^ are now comparatively but little in 
tase. However as it is essential to preserve the Jbffm of eaod 
pkadmg, as the essence and marrow of the law, the best law* 
yers and judges have always been attentive to this branch of 
the law, and though trifling matters of form^ have of late years 
been less regarded, yet more materwl maiirrs of form hate 
been always considered as well deserving of attention. 
Dougl. § 4, A few modem cavscs- of demurrer. — Because (covenant 

for rent) the jpU. states, that he was seized of ihc reversion of 
* the said demised lands in his demesne as of /rwftoU, in right 
of A« his wife, — whereas it ought to be alleged, that the pit. 
nnd A. his wife, in her risht, were seized m thtir demesne as 
of /ee of, and in the said demised premises ; rent of her land 
8D.b£.185. Bemuse the snid D. in his ?nid pica of rnisnomo^ in ab^t6» 

cic rit, dors not pray judgment of the writ. 
6D.II.E.48, Becau^r tho sard Richard, by his plea aforesaid, admitted 
BohMta.** bimself to be the person named the deft, in and by the pit's, 
HoDecn. bill and declaration aforaatd : cause heM good. 
iBorr.ais^ BacMut the replication is mnltilhrioas, and that several 
BobiotoD «. matters spedfyinst them are put in isster^bereas dnly one 
^ ^* whgh matter ought to be so : also, because the replication 
concludes to the country— whefeas it ought to Conclude with 
averment. 

3D. S:£.66, £cffit/5c the pit. in and bv his replication, has Sittempted 
Sammoa >. i • i ^ • • / 

9,Umm, *® P^^ issue, a matter wlioUy immaterial, and tncrem trav- 
ersed a fact, whereon no certain or material issue can be 
taken $ and hath not In. or by, his replication traversed, 
6r d^ed, or Confessed the only fact fn the pleh^ Whereoft h 
certahi or propet issue can be taken ; and hecmut the re^ 
cation is in various other respects defective, informal, &c. 
emioiMa- ^ '^^ replication to deft's. first plea--fc«cctae the pit. 
^JoJj ' had not by his replication ctiven any answer to the plea, nor 
BmtrU, admitted, or denied that the ph. Was indebted to the deft., itk 
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iDftimer dbd fom in the pletf rit^d, (pica, Mt-^.) To Ca. 18T*- 
second plea — btcaun the pte* bad not in bis replicaUon given Art. 4. 
any answer to the p1ea« or denied that bjr the condition of K^^-y^^ 
the bond there is expiressly reserved above the rate of £5 i saond. 
per cent. k.r., 8lc. Any matefial aTcnttent is traversable iw- 

ihouL'h laid under a videlicet* 

Because the pit. had concluded his plea (in replevin) by 
pulling himself upon llie couutrv, whereas he ought to have ^^cfc. isi 
concluded it by praying that toe matter therein contained, a. 4.* 
might be inquired of, br the cottntry ; and also, for that bis 
plea was uncertain, ana put a matter in iisoe which was not 
issuable. 

§ 6. Replevin — ^avowry for rent. Pirn in bar, de injuria l Bos & F. 
ma propria ahsqw talt cau^a. Demurrer tor causes, that the ^JJ^IjJJ**' 
plt« in his plea, offered lo put several and distinct matters in 
issue ; that is to say, the holding and enjoying the said dwell- 
ing house, with the appurtenances, in the said declaration, 
nnd cognisance abofb mentioned by the said pit. ; and bath 
Olso in and by his said plea denied that the said rent in the 
said cognizance mentioned, was due, and in arrear, and un* 
p^id, in that co^izance is above alleged and contained \ 
and for that the said pit. hath also in and by his said plea 
tendered and onVrt d to put in issue, as well the times and 
manner of the pa vraenl of the said rent, as also, the amount 
and quantity of the same \ and for that the said pit. should, 
Imd Ought, in and by his said plea, to have tendered and 
o^ered to put in issue one single fact only, to be tried by a 
jury of the couitry, and to have relied on the same ; and 
for that in the manner the said plea is above pleaded, no 
Terta in or single issue can be joined in the same; and for 
that the said plea is double, multifarious, and not issuable, 
and is also in various oiher respects defective, argumentative, 
insufficient, and informal. I'lea held bad. This demurrer is 
of tedious length, like many modem ones. 

f 7. Anm^t on a note payable by instalments. Flea, r^'L^ ^' 
Bone of the causes of action, etcept the last, accrued withb ^9,%, 
six years. Special demurrer to it, because the introductory dv. 
part of it was rontrt^dfctory to the allrc^ifion of the said 
plea, in this, that the said plra purporting to be pUMfled in 
oar to part only of the said several causes of actiori in the 
said declaration mentioned, contains uiditer alleged and 
pleided in bair to all those said several causes of action. 
80 other special causes of demurrer pleaded with much pro- 
fority. Tms flM>dern prolizity, so onen seen in Englana, hi 
assiening the special causes of demurrer, has probably aris- 
<»n from three muses : 1. The Inst strttules of amendmrnt and 
jeofail^ which direct ail defects in iorai to be specially point- 
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Ch. 181. cd out, 36 causes ol demurrer, to avail the party taking the 
jjrt, 4. exception : 3. A strong inclmatioD io many pleaders to over- 
Joad their pieas with matter and words, thmking they have 
force and weight in proportion as much matter and maqj 
words are crowded into them : S« Many fees bong accordiiig 
to the numl^er of lines. 
« Mns<i. Tt. § 8. First plea, nul disteizin : second, demandant never 
WooiL ' seized. Demurrer, becati«;o norhing is contained in it (sorond 
plc?>) hul what is involved wi (he general issue, before joined. 
Tins cause of demurrer is concisely and well assigned, and 
so in the American cases generally, are the enures of de- 
niurrer, more concisely and better assigned llian in the mod- 
tet«.KMt em English cases ; for instance in Kent v, Kent, 2 Ma8S« R* 
338, 358, all the various defects in an old defective common 
recovery in matters of form, and all the differences between 
that recovery and a writ of entry sur disseizin in the per, art 
Stated under sevf n heads, clearly and distinctly, in fewer 
words than are used in Jones v, Kitch«», in pointing out the 
defects of a very short plea* But 9 .£ast, 363, the causes 
are concisely assia;ne(L 
SMan.R. 81, § 9 In this case, deft, demurred to the pit's, replication; 
Peritiiis, jun. because 1st, It was a departure, and did not maintain the 
ff.BwbulL juration or any part of ii, except the first count: 2. It 
was not a full replication to the deft's. plea, which answered 
the whole declaration : 8. It did not set forth the name of the 
said pretended witness, as by law it ought : 4. It cuncluded 
with praying judgment if the plt.shall be precluded from main- 
taining his action as to all the counts in the declaratwn, when 
having replied new matter respecting only one count, he 
should havpprnycd tud[^ment u liefher he should be preclud- 
ed as to that only: And 5. it admits the pit. is properly 
banned, by said pl^n. of his action as to all the promisps sup- 
posed in the said declaration, excepting that mentioned m 
the firs! count, 

f Maw.ltM, 510. So in this case the causes of demurrer are concisely 
bisMM)!!^' correctlv assigned thus ; viz. the deft, has neither coo- 
* fessed nor denied the existence of the said road : 3. That 

the plea concludes to the country, whien it ought to conclude 
with a verification ; that it offers to put in issue to the jury, 
matter of law not proper for their reoogpiaance ; and that it 

is an insufficient answer Slc, 
Weildid'* §11- T)emurrer in eqtiitv to hilU : Must be for some mat- 

■•vImI^ ters on tlie face of the bill: May be to the whole bill, or to 
plaeM. a part ; or several demurrers to several parts, and one over- 
ruled and another not. 
MitPUl€$, J 12. Causes of demurrer in equity. Because the case is 
not within the oourt^s jurisdiction : because the sum is be* 
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low the dignity of the court; Mosely 47: Btemm the pU* Ch« 181* 
nay have remedy at law ; 3 P. W* 997 : Becaun the pit. k Art. 5. 
a minor, or idiot, or lunatic, or non compos^ or a ftmtwwrt^ v-^^^v^^^ 
ftc.,aDd sues alone, and no next friend &.c. is named in bill, T^'.rJ'A?' 
^oes to the whole bill, whether for relief or discovery.) "®*'^'»**'- 
Btcaust the pit. has no interest or title in the subject matter 
of the suit : Because the pit'?, case, as by him stated, does 
not shew he has any riglu to call on the deft, for a disrov- 
fry; Mit. PI. 151 : Because the pit. shews no righ: to the 
relict i.e prays for: 144 : Because ihr pit's, bill is insuificient 
to answer the piirposc of coiuplcie Ju.stit e j id. ; Because the 
pit's, bill docs not slate a case in which equity can compel a 
discovery; 149: Beeauii there is no privity of title or in- 
terest between the pit. and deft. ; 1Z>4 : Beeaun the bill im- mh.F1.I4A^i 
properly confounds distinct subjects: Because the pit. de- Vfl».4ie. 
mands fay one bill, several mnttrrs of difiereht natures 
minst several defls. ; Hard. 337 : Because the pit's, bill 3 3,2 _ 
shews no claim of interest in the deft. : Becmise the discov- Mit. Pi, ift^ 
ery prayed for is imniRterial : Because the deft, is so situated 
that it IS improper for the court to compel a discovery ; 1 
Eq. Ca. Abr. 131 : Because the plu has remedy by man" 
damuy. <uv\ not in equity j id. 

§ 1 3. To bills of revivor. Because the pit's, bill does not 2 P. W. 848, 
shew sufficient cause for revivinj^ the suit, or any part of it ; si'f 
Beemm the pit's, bill is to revive as to costs onl jr to a sup- 
plemental bill : Became the pit's, supplemental bill is brought 
on matter that arose before the original bill was filed, and when 
bis suit was in that state in whidi his bill might have been 
amended : and because the pU^s. supplemental bill is brought 
against a person who was no pnrty to thr original bill» and 
wno claims no interest in the nuutr i s in ijispnte. 

Art. 5. IVhai is confessed.^ or not^ bi/ dtmurrer, 

§ 1. Generally all facts formally pleaded at common law ; Coin.D.Pl.Q. 
but it was not a tonlebsion of the matter badly alleged in &,«-18ld.MX 
the declaralbn &c., in substance or form ; nor matter re- "^-tu/b!^' 
pugnant or impossible, and the eround of the demurrer. So Hob. s8^ 
a tbin^ not material or traversable was not confessed by the V^*^* 
demurrrr, when it was not traversed; and since 27 El. c. 5, 
which enabled the judges to give judgment according to the 
right of the case, not regarding imperfection or want of 
form, fTcept especially stater! as cause of demurrer, a gene- 
ral demurrer confesses all matters substantially well plead- 
ed, though not formally. That is not according to the forms 
by this law intended ; for such forms are now immaterial, 
nben the want or iniperfcLiioa of them is not >peeially ex- 
pressed in the demurrer ; but since the statute, a demurrer 
does not coofcst any matters informally pleaded^ or inuna- ■ 
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Ch. 181« leriaily, it the defects or informalHtie<; he pointed out as 
jjrt. 5, causes of demurrer. As to .such aialUTa so pointed out, the 
btalulcs of amendment and jeofail make no did'erencc j and 
in thU paLTticular mode many errors may be ti^en advantage 
of ihat cannot be in any other way, or in any other manner 
of exception. Ev«i the addition of surplusage when q)e* 
cially bhewn for cause of dcqinrfer, will in some cases^ i 
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the pleadine bad, though the general rule !■) (hat mare 

will 



plusage will not vitiate the pleadinc;;. 

§ So in Ch. 180, a. 10, s. 5, Goi iim i . Sweeting, pit. by 

demurring to the dcft's. plea, coofesbcd the pit*, bad cut 

the one thousand trees. 
Cra. £U 820. § 3. So in covenant, the deft, pleaded, oovenaata perfom^ 
' ed, and the pit. assigned a breach $ deft, demurred ; he co^p 

felled the breach, (bough he contradicted his plea. 
6C01B.D.PI. § 4. So in debt on bond to pay if A died without issue, 
^ *• then living. Doft. pleaded that A died, having issue, at B. 

Pit. <lcmurred for want of a good veoue; oe QQofes&ed 

thereby A had issue liv uig. 
6 Com. D PI. § ^* informatii^u ^uo marranio^ for exercising an of- 

<t fi^itox V. fice of public trust; to Ihu the ddL demur*, and so confea- 
>3fML ^ lie cannot eicept, and aayy it it noC such m 

office. 

2 Mod. Cm. § 6. So in debt on bond to pay &c. within twenty days 
971. after the return of a ship, or at the end of eighteen months* 

Plef^. the ship returned within eighteen months, and deft. 

jiaid wiihin twenty days after. I'll., liavcrsed tiie payaient; 

to this the dell, demurred. Held, thi^ demurrer* confessed 

the breach pit* laidf and be recovered. 
6Con.D.n. i 7. But a demumr to a bad count, pica, replication, kA* 
<t ^ does not confess it. 

1 SU. 10. If replevin be for a taking in a place in A, and the 
av4>wry be for rent in B, and the pit. say. that B is within 
A, a demurrer thereto is not a confession of the maticr 
which is repugnant and impossible, and tiie ground of the 
demurrer. 

J2eiit0rfc«— In the laat eight precedao^ chapters respecting 
pleadings in general, and in an appropriate eense,tbe readar 

will ol^rve there is nuu h mcient law, and many ancient 
authorities cited ; all of which is not of frequent use in mod- 
ern pleadings. But still the whole is a part of our !?\w of 
pleadings; and some of the best of it loo; for two reasons : 
1. The whole is accurnfely and concisely expressed in true 
legal style : 2. ii was produced when eminent lawyers spent 
their lives, in a great measure, in the science of good plead* 
ing. One reason it is not of frequent use, is, m few law- 
yers now have the old books in woiph these andent plfaji 
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ings are found j another, they are recorded in those repelling Ch. 182. 
bnguagcs, Lav French, and Law Laib, much abbreviated^ ^rt. i . 
and in an uncouth black letter. But no attentive lawyer 
can read the American reports with care, and not observe 
how our most eminent iudges and lawyers, possessing large 
libraries, rp!y continually on the ancient nnthoritics, esp^ 
ci iliy tn lilt ir pleadings, whenever an important cause turns 
on points It) pleadings. To this purpose are hundreds of 
cases in Massachusetts, New Voik, Pcnnsylvanin, and es- 
q)ecialljr in Virginia* In fact, as the English common law, 
which is our common law in substance, came into existence, 
and was settled in ancient times, the genuine evidence of that 
law, what it is or is not, are ancient authorities, the ancient 
pleadings and reported decisions ; and so is this law wel! 
understood in Virginia, where it is better preserved th in in 
any other State in the union; hence, in Vfr^nnia, British 
autlionibcs pleuduii^s, and decisions, since 1776, are viewed 
as no evidence of that law, but as ther illustrate the old de- 
cisions at common law made before, tnat is, before our revo- 
hition* By common law Is meant the common law adopted 
in our colonies. 



CHAPTER LXXm 

TRIALS. 



Art. 1. Trials of several kinds, 

§ I. General principles. — Our trials of any importance arc 
hj record, by jun/, and hj wihuttet* By wUmtttt in a few 
eases, by record m more, but mostly by jtiry, whose verdict 
must be good in whttanu and form in all cases ; but It may 
be special or general^ on the issue on the title or rrV^f, or on 
a mere inquiry of damages. The English mode ol trial by 
certificate or by hy^pfcfim are but very little in use here; and 
our trials by the oaths of the parties are rare in this slate. 

§ 2. Antiquity of juries. Juries were in existence long be- f^^'^f'J 
fore the conquest ; as all assizes were to be tried by tmtht atadSi. 
good and lawf\U men, and they existed by the general custom 
or the common law ; were anciently of the victiMi^ge^but bj 
4 and 5 of Anne, Ch. 16, the jury of trial comes from the 
body of the county, .biries were adopted among the earliest 8B1. Con, 
Saxon colonies in iilngland, and among ail those nations who 
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Ch. 182. adopted the feudal system in Germanr, France, &c. the pea- 
Art. 3. pie of Eoeland, our anceston, have mithfully preaenred tbb 
favourite feature, the jury trial, in all iheir changes of govern- 
ment, and in mo^ia eharia^ it is particularly recognized and 
secured, as essential to liberty ; and Ch* 39 says, ^ that no 
freeman shall be hurt in either his person or property, but 

hy the legal judgffi'nt of hi? prrr^^ or hy the hrr nf fhf land. 
MaM.C.bP. J 3. This ;Hn/ inal our ancestors brought ironi England 
£m, 144to ^j^jj them, and hns puisted in tlie I'nitca States from the 
first settlemciU ol tlie country, widi the exception for a 
short time in the colony of New Haven, it was regulated 
by the Colony law of Massachusetts, passed in 1646, and 
among other things the jury was to find the matter of fact^ 
and daimagtt ana cotts according la the tvidmee; and the 
judges were to determine the matter of c^uify, and to declare 
the sentenu ofih* ktw$ also, lo dtrecl iktjury to find accord' 
inf: to lav3» 

6 Cjjnclj. 8, ^ 4. And our Federal courts admit of jury trials in equity, 
lanli'iBd ' ^^^^ they may often direct an issue even after auditor's re- 
148. P^""'' ^ ^ '^'^^ ^ j^'^g^ refer the jury to their own 

, " knowledge of any porncular farts which have been proved, 

as matter oi lUustratiou oiily^ iiol as evidence j 4 Maule «^ S« 

033. 

Art. 9. By contltfuliofif . 

§ 1, By the constitution of the United States, article 8, 
section 2, the trial of all crimes, except in cases of impeach- 
ment, shall be bv jury;^ and b^ the 13th article of amend- 
ments to the said constitution, it is provided : " In all suits at 
common law, the right of trin! hy jnry shall be preserved;" 
and in the 1 1th article of said amendincnis, it is prov ided, that 
not any fact triable by a jury accord to the course of the 
common law shall be otherwise exnniiiiablc than according 
to the rules of the common law.^' By the 10th article of said 
amendments, the jury in cirvminal matters must be unanimous. 

{ 3. Mtt9$9iimtil$ cmotUuikini-'^ righu* 19th 

article adopts the 39th article of magna diarta nearly, to wit: 
^ and no subject shall be arrested, imprisoned, despoiled, or 
deprived of his property, immunities, or privileges, put out of 
the protection of the law, exiled, or deprived of his life, lib- 
erty, or estatp, hut by the jud^nent nf hiff pffr<{ or the law of 
the /anrf and the legislature shall not make any law that 
shall subject any person to capital or infamous punishment, 
except for the government of the army or navy, wulioui trial 
by jury and 1 5th article, " and in all controversies con- 
cerning property, and in all suits between two or more pep* 
sons, except in cases in which it has been heretofore otner- 
wise used and practised, the parties have a right to trial by 
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; and ihk method of procedure shall be held sacred, an> Ch. 183* 
ID causes arising on the high seas, and such as relate to ArL 3* . 
mariners^ wages, the legislature shall hereafter find it neces- ^^y^^ 
sary to alter it." 

§ 3. This jury trial ever havine; been in hi2;h eslcem, most 
other Dioiieb oi trial have yielded to il, lu ail parts of the 
United States. 

As the constitutioii and laws of the United States regulate 3^0^24 
juries ia the Federal courts very much according to the laws I'Ai, tw-as. 
of each state^tt may be us^l to state the substance of the 

statutes in Massachusetts, more permanently in force on this 
subject, in regard to the jury of trials. This act ol congi ess 
provides, section 29. that "Jurors in all cases to serve in the 
courts of the Uniled Stales, shall be dcbiguated bv lot or 
Otherwise, in each State respiectivelpr, accoramg to the mode 
of forming juries therein, now practised, so far as the laws of 
the same shall render such designation practicable by the 
courts or marshals of the United States and act May 13, 
1800, like juries in the hi^i^hest state courts. 

Art. 3. This act (the Province law in substanro revised) MaM.Act, 
provided that the selectmen of each town should keep two "J^J* ^»^^ 
jury boxes, and should once at least in every three years lay juneiof iri»l. 
lerore the town, on penalty of £S each, to the use of the — MiUmAet^ 
county, a list of such persons therein as are of good moral ^^P- 
character, and qualified, as the constitution directs, to vote in ' 
the choice of representatives, and not exempted hy this act, 
and such as the selectmen shall judee well qualified to senre 
as jurors i" and the town shall select out of the list one 

Quarter part best (jualified to serve at the Supreme Judicial 
lourt, aiid have their names written on separate pieces of 
paper, and put into one of the boxes, to be drawn out to serve « 
at the Supreme Judicial Court ; the town to dhrect such of the 
remainder of the list as they thought proper to have their 
names written on separate pieces 01 paper, and put into the 
other box, to be drawn to sorve at the courts of common 
pleas and general sessions ol ihr peace (county courts), and 
if any person ^vhose name was put into either lx)x, should be 
convicted ol any scandalous crime, or be guilty of any gross 
immorality, his name was to be taken from the tiox, but mieht 
be restored by a vote of the towo ; said boxes to be kept by 
the town clerk ; and it was made the dutv of the clerks of the 
several courts to issue a venire facias for jurors to serve at 
tbrir rrspectivc courts, thirty days at least before the return 
day, du'ected to the constable of each town in the eonnty, as 
the court might order ; and the constable tu nolily the free- 
holders and other inhabitants qualified to vote in the elections 
of representatives to meet six days before the court, and be 
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Ch. 183. present at the appointamot of the jurors called for; town 
j^r/. S. clerk lo dra>v from the proper box, ihc nuaibers &r. ; ;tnd 
\_0r I ^ the town had power to excuse one draw?i &c. ; and no one 
was held actually to serve oftener than omcc in three years, 
and paying a fine was equal to serving ; jurors lo be notified 
to attend ai court by constables, at least four days btlure 6lc,^ 
by reading the appointment, or by leaving notice at their 
houses* If a want of jurors at any courts it may issue a 
vtmn facUu to have the number made up immediately ; and 
when from challenge, or otherwise, there shall not be a jur^ 
to determine any civil or criminal cause, the sheriff, or his 
deputy, or, if interested, the coroner, or such disinterested 
person as the court may appoint, shall return talismen &c., 
provided there be seven jurors returned on the venirfs. If 
the constable neglects his dul^, he forfeits not exceeding 
£10; like selectmen or clerk Jb5. If a juror neglect to at- 
tend £2; in Boston, Salem, or Nevvburv |jort, JL6 5 tliesc fijies 
to the use of the jurors who attend. The judges on motion 
of either party may put any juror on oath, whether he tt 
anjf way rdaied to ^ther parttf, or haih Artctiy or mdireetkf 
formed or given any opinion, or tr ientibU of anv pr^udke m 
the ctmse^^ — and if not indifferent, another must oe put in his 
place, the sheriff to forward the ventres as soon as received. 
In all causes relating to the rerilty, either party may have a 
jury to ricrc the place, if the court think proper &c. ; persons 
exempt trom serving as jurors, were, by this act, seiiled min- 
k>ur?*, qualified justices of the peace; practising altornies; 
sheriffs, deputy sheriffs, coroners, and constables; wardens, 
registers of the courts of probate ; registers of deeds $ the 
clerks of the common law courts ; physicians, ferrymen, and 
millers ; this is nearly the old law, always in force in the 
colony, province, and state* 

§ 2. As to jurors in forcible entry,— as to ways, and as to 
flowing lands, and coroner^s inquisitions, and which are special 
juries sumiponed on each occasion, and assembled on the 
spot, see those heads respectively, 
jj^^*** This act (the old law revised nearly) provided that thirty 
1784, as' to days at least before the sittins; of the Supreme Judicial Court 
fitiid-Jute. in each county, the clerk should issue his warrants 10 the 
constables of the towns in the county, or so many of them 
as the court ordered, to assemble the freeholders <cc. quali- 
fied as above, to cftoofe, by ballot, tomantf good and UmM nun 
^ l&u qualifica^m»^ and of good moral c^roeter, as toe war- 
lant required to serve at said eoari^ Notice to serve &c. 
much as in the other act. The act prescribed the form of the 
grand jurors oath, and certain pen^>ltip'^ for neglect of clu»y, 
oy tho^ concerned in executing it| on the iiriadples in the 
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other act; also provided the sessions' clerks forty days. at. 1 rest Ch. 
beiure the first of March yearly, i&iae their warrauu lo liie Jrt. 3. 
constables of the several towDs in the county, or as many of 
them as the court ordered, directiog them to assemble the 
freeholders ftc. qualified as above, to choose hy ballot the 
jurors required, qualitied as for the Supreme Judicial Court, 
to appear at the court to be lioldcn next in the county after the 
jfirst of March, to serve throughout ike t^ear, and until another 
grand jury should be qualified,— iiolice &c. And the act 
made it " the business of said grand jury to prtsmt all crimes^ 
^/mut^ and hreaehiB of the law, coenisabU ly said cntrt same 
oath as in the Supreme Judicial Court ; fines fixed for nedect 
of duty by all concerned in executing the act; amo^g others 
the lamn, a ewporation, forfeited a hne of £20, or not exceed- 
ing that sum: by the fee bill of 1786, foreman 4*. a day, 
encfi other grind juror 35. 6rf., and 2d. a mile travel; (this 
sIjcu s the vitlue of money at that lime. Twelve grand-jurors 
at icast must agree to iind a bill, and necessasy it consist of 
from twelve to twenty-three* A* D. 1811, decided in the 
general court in Virpnia, that if one be appointed under an 
act of congress to take the eentut of his county, it does not 
disqualify him to be a grandjoror in a state court, Virguiia 
Cases, 18C. 108. 

This act provided thfit grand-jurors be drawn from the Mass. Act, 
box of the Supreme Judicial Court; and if one served as a 

Srand-juror, ii ejicused him serving as a petit juror only at 
lat court &C.J and if any clerk or selectman was euilty of 
any iiraud, he forfeited £10, half to the state, and huf to the 
prosecutor. If the person drawn was beyond sea, or out of 
the state, another might be drawn ; and the town might agree 
on the mode of assembling the inhabitants to choose &c. 

§ 4. This act was a revision of the whole subject of grand, J}"^|A'jj» 
traverse, and petit jurors, and rcpe;ded all previous jury acts; jggg^ ^ . 
and in abuuL a dozen pages re-enacted most of the old pro- 
visions, and added some new ones; as empowering courts of 
sessions to divide counties into districts ; enlarged the lists 
oif exempts, by including loan and revenue officers ; the select* 
men to araw ; limited the age to seventy ; names of jurors to 
be alphn helically arrancjcd, and each jury to elect its fore- 
man, and he empowered ft swear witnesses; and made pro- 
vision tor prOTfisional jurors in the first instance, as the court 
might direct, or a second set to serve part of the term, and 
every juror allowed 7s* M a day— «ix cenu a mile travel 
out ano homes rather more than double the allowance twen- 
ty-four years before, such was the depreciation of money. Mass. Act, 
This act repealed the 1st section in the act of 1808, and *>b-t7#WW 
provided for ont jwy hose sn^, and the former exemptions, 
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Cn. and added to the exempts some lew ; and cnrh town to keep 

Art. 5. in its jury Ihjx, one juror at U-ast, for evM v sixiy persons, " 
y^.^^-s/"^^ according lo the next precetiaiH census. Jurors cannot be 
8 Mk. 81. cb&Uenged in writs of inquiry. Nor can the king withdrew a 
a juror where the punishment is to/^moitf. 

Abt. 4. Some particular prinofht at to jwrvrt and triah. 
g8tra fi04.— § 1. Judge Blackstone observes, there are four defects in 
3W.Com. the jury trial : 1. Want of discovery by the party's oath : 
H^»aB4|9o . 2^ vi'ant of a provision to rompel the prodnrfinn of papers 
and books : 3. Want ol power to take (lepositIOIl^ abroad: 
4. The local feelings of the jury in some cases. 1 he second 
and third our Federal laws remedy. There is m the United 
States, no such jury as the gntnd otme, or a jury half crfteiif, 
at least but in a few States ; nor the grand jury of attaint of 
twenty-four ; as our jurors in Massachusetts arc drawn, the 
challenge to the array does not apply. Aftor the jury of 
trials has heard a cause and retires, it is kejn together by an 
3BI. Com. officer, who is to allow no person to spoak to them till they 
are agreed in an^ cause. They must oe kept together with- 
^* out meat or dnnk, till agreed, bat by leave of the court 

They may propose questions to the judge or judges ; and ma^ 
ask a witness a questwn after retired from the oar; but thv 
must be done in open court : must in all cases be unanimous. 
If the jury say, they are agreed, the court may examine them 
18alk.466. — by poll. A jury charged iu a capital case, cannot be dis- 
ti^h^^S charged without the prisoner's consent, till they have given 
Bl.Com. 376. their verdict. Anciently the jury was allowed lo regulate 
— .fft Mod. their conduct by their own private knowledge, but now the 
305.— i8«lk. practice is, if a juror knows any thing, to swear him as a 
witness. Persons on the grand jury, who found the bill, 
may be on the petit jury, or jury of trials. A juror cannot 
be examined in any matter criminal, in' order to challenge. 
dBI.CoM. § 2. Trial i*: the examination of the matter of fact in issue, 
8*»— ISalk. and varies at cortling to the subject, as stated in the next ar- 
Salk. ^^jg^ Where there is a challenge to the favour, and the 
practice is to have triers, their oath is, ^ you shall well and 
truly try whether A. B. (the juror challenged) stands indiffer- 
ent netween the parties in this issue.^^ 
1 p. fe E. 41, § 3. The better opinion seems to be, that a juror cannot 
»• by affidavit, disr]o«o misconduct in the jury of which he is 
D £ E 2fii '■< ^^^^ ^^^'.y ^o^''<'d up, and the pit. won ; as such con- 
Johns. R. (lui-i is a high misdemeanor in the juror himself, and the in- 
^* formation must come from some other source, but may, lo 

support their verdict, or to exculpate jurors. 
Fair. R. 99 ^* Trioli* Whenever a statute makes an offence, 

QaMn V. ' and is silent as to the mode of trial, it shall be by jury, ac- 
StuTMy. cordmg to the course of the common law. As the law arises 
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from the facts, these in every caae must be truly stated^ or Ca» 183* 
found by the jury, before the question of law can arue Art* 5. 
thereon ; and m every case disputed, there must be some >.^-v^^ 
mode to ascertain the facts. 1 his mode is some sort of trinl, 3 BI. Coia. 
of which in England seven are reckoned; and six in Amen- 
ca : as 1. by record: 2. Ry inspection: 3. By certificate: 
4. By witncbses : 5. By ^u] y : lUid C. by oath of the party, 
as in usury &.c. ; and lu England, a scveuik uuiy Ije added, 
by battle and wager of law* 

§ U Trial by record. This is only where a matter of re- S BI. Com. 
cord is pleaded as a judgment &c«, and the other party 
pleads, ^ no such record,^^ and the first pleader says, there is 
such a record,^^ and this he prays may be inquired of by 
the record, and tbt^ other party doth the likei" and day is 

fiven to the p'ir(y pleading the record to bring it in; and if 
e at the time njipointcd fails, judgment is given agninst him ; 
and a record is of ho high a nature, that if it be pieadc d 
that there is no such a record, it can only be tried by the 
record itself. If an alien friend or enemy, shall be tried by 6 Bac. Abr. 
treaty &c., which is of record. So if one be sheriff, or jus- 
tice of the peace, or auomey, this matter shall be tried by 
the record ; but whether a writ has been sued out or not, by 
jury ; for until it is returned it is not entered on record ; and 
whether the deft, appears generally, by the record ; but if 
on a certain day, by the jury : if J. S* be under-sherifi', by 
the jury : '^o if J. S. was arrested on non est {nvrntns return- 
ed. I y the jury: if matter of record be laid only by way 
of inducement to a matter of fact, by the jury ; so if a de- 
cree in a chancery was made, by a jury. 

§ 2. Trial b^ inpection or examination is, when the mat- 3B1. Cora, 
ter in issue, bemg evidently the object of sense, the judges ^ 
decide on their own view, or by examination of witness ; as 
whether one be a minor, they view him, and if then in doubt 
examine him on the voir dire, his mother &lc ; as whether 
the oarty who appears as pit. be the real pU. or not : so if 
one be an ideot or not : so if a wound be mayhem or not, and 
may exr^mine the surgeons &c. ; as whether the tenth diy of 
the month, for instnnrp, in a past year, was Sunday or not, may 
be decided by an ii i^j t ctiun of the almanac : so on a griev- 
ous battery alleged, may inspect the wounds &c., to sec if 
they support the declaration, and thereon give additional 
damages ; but in all these cases, if the judges doubt, they 
maj call a jury ; and a jury in all cases, shall try the ques- i iost.380^ 
tton, whether a minor or not, unless the validity of a judicial 
act depend thereon ; and generally, if a minor do an act in ' 
pait, his minority shall be tried by a jury : if in court, by 
the judges by inspection, so long as he remains a minor. To 
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Cb« 182. make an attorney b an act id pait : to enter into a reoogni* 

ArU 5m xance, is an act in court. 
K^t^ --^^ § 3* Trial by cerdiic ite, is allowed when the evidence of 
8 Bl. Com. the person cerlifymg, is the only proper evidence of tiie 
838,336,336. p^j^t ^ dispute ; as a marriage, snail be tried \sy ihe judges 
on the ceruiicaie o( the bishop. So the practice and cus- 
toms of court shall be tried by certificate from the proper 
officer or officers ; and what retam was made by a sheri^ 
or officer, shall be tried by his certificate: so births, deaths, 
and marriages, by certificates from the proper recording o^ 
ficers, as by statute law established in this and other States ; 
but in all cases the certificate must positively certify the 
6Bac. Abr. fact, not the evidence; but if it so certify the fact, nnd also 
gj-Cro.i.i, ^j^p evidence, and that is insufilcicnt, it is well; for tlic \n^u(- 
ficient evidence is but surplusage* See fividence, Ch. 82, 
Certificates. 

6Bac*Abr. § ^* Trial by the judges on examination of witnesses; as 
9Bft. challenges ; or whether a piece of written evidence was de- 

tivered to the jury after they went from the bar $ whether 

the husband of the pit* b dower, be alive or not ; whether 
3 Bl. Com. a fact happened beyond sea, &c. &c. This trial hv the 
^ jodges by ezaminin? witnesses, is the imly mode of trial 

Known in the civil law ; and here there must be two wiu 

nc?^e«5. 

§ d. Trial by jury; see Jury aViovc. The mode and rnnn- 
ncr of trial by jury is ever, in one sense, the same, or oui;ht 
to be, that is, always on an issue jomed by the parties. In 
another sense it varies exceedingly, according to the nature 
of the case, and the pleadings. The object here is to state 
venr briefly a few cases. A man may by the manner of 
making his contract, subject himself to summary process* 
Bank of C* r. O'Kel^. 
6 Bsc. Abr. Shewing what the jury shall try, and what the court. It 
217, is an established general rule, that to the question of law 
thejudc:rs shall answer; to the question of fact, the jury* 
The judges shall decide the meaning of a word in a statute. 
Executors and administrators may remove the deceased's 
goods from his house in a reasonable time, and the judges 
shall decide what is reasonable time. If the existence of a 
general custom (part of the law) be questioned, the judges 
shall decide it ; but as to the custom of a particular place, 
the jury* A question as to the legal effect of a deed shall - 
be tried hy t!ie judges; but the question^ if the deed was 
sealed and delivered, by the jury. So whether a rasure or 
interlineation was macie in a deed before the delivery, by 
the jury ; but the question, if the^rasure ^* be of a matter 
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material, by tlie jodget ; and 80 a quesdon as to the practice Ch. 1 89. 

of the court. ^rt, 5« 

" If an agreement V>e in general terms, that a certain fact v^^-v*^^ 
shall be proved, the general rule is. that it be irirH by a 6 b«c. Abr. 
jury." This being the most legal Wiiv of proving a m alter of 226,227. 
Ibct; but If a paitieiilar manner of'^ proving agreed on, 
that mnst be pmued. If to be proved before J. S«, it must 
be by wknesses ezamined by him. Though the agreement 
be in general terms, to prove a hc^ yet if from circumstan* 
ces it app^'r^rs a proof to a jury was not intended, it may be 
in somo oilur mode; as whore the ng;rrrnient was to prove 
a fact in I wo (iays, it could only be ininuJed from the short- 
ness of the tiii.e, not lo be to a jury ; and if necessary to prove 
a feet to a jury, it need not be in a previous action ; as where 
i« 5. promnca J« N* to dst bin £^ on his proving a certain 
cock won the battle $ J. N. sued for the £^ ; and held stiffi* 
cient for him to prove this in this action* 

to the party^s intf^ntion. The general nile is, that the 5 Bao.Alir, 
part v's intention in doing an act, is to be tried by the judges, 
8> not beinp^ a question of fact; but if the question do not 
depend on an act alone, but upon an act as being coupled with 
a crhninai faAent, the intent as well as the act, must be tried ^ ^* ^* 
hy the jury«'' If the' question be, whether the intent of the 
defu was to carrjr weod to Calais, which had been put by 
him on board a ship, the intent must be tried by a jury. So 
the jury must dccicie with what intention the drft, spoke cer- 
tain words of defamation. Where and how a juror may be 
challenged as to interest. 14 Mass. R. 215; 1 Cnin. 37. 

The challcuee of a juror may be retracted in a trial, and 2 Dallas, 383- 
die juror may be sworn ; and the right of challenge of thirty- 
five jnrors peremptorily, at common law, in a capital case, '413 
remains in all cases, not mentioned or specified in the act of —1 Johns. 
Congress of April 30, 1790; and it is cause of challenge if ^^,^^^ "2 
thf cmirt direct the sheriff, to take a jury from any particu- _.2 cainJW. 
lar part of the county, where there is no statute enabling ->2JobD. 
the court so to do. It is a c^ood cause of challenge to a ju- jQf,^^J"^2. 
ror, that he has given his opinion on tiie question to be tried : ^'^DanasasS 
80 that he is an inhabitant of the town which is to have a — 8Johns.]u 
part of the penalty. He must be free of all manner of ex- 5!^,^;^** 
ception. To try an alien, no cause of challenge in New 
York, the jury is de medietate linfruau Aliens thoueh free- 
holders, are not " good and lawful men," and may be chal- 
lenged ; but it is too late to object to the alienage of a juror 
after verdict ; but it is not a good cause of challenge if a ju- 
ror say, if what neighbour say true, the pit. was right 
and deft, wrong- Is cause of challenge, if a juror be an 
VOL. VI. 30 
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Cst 1 83. inbabitaiit of a town, the poor of which has half of the pena}* 
Jirue. tjr. 2 Johns. R. 1945 1 Id. 
.^^iyi^^ Art. 6. Virdicis. 

5B8C. Abr, § 1. A verdict is the jury's finding the matter in issue, and 
284. . , may be al solute, or dt bene esse, or coiuiiliotial, that is, to 
stand if the court be of opinion the vcrdi( I ought to have 
been found : de bt ngainsl b(t,on and fcme^ and at the trial she 
was defaulted, and a nrolection cast for her ; the jury may 
find de bene me, and it Ihe protection shall aftewaras be dis- 
allowed, the verdict shall stand : though the jurors must all 
agree in the verdict, they need not in their reasons for it ; 
5 Bac* Ahr* 390. A verdict is public or prtvy^ — ^the latter is 
I^Bi. Con. Qf force, unless affirmed by a public one in a court, and a 
verdict is in open court in whatever place the court adjourns 
to. Libel on A, By and C» is not broved by a verdict on A 

3 Bl. Com. 9 2. So the jury may nnd a general or a spicial verdict; 

the special verdict is groutided on 13 I d. !., c. 30, and in this 
thev stale the naked facts as they find ihem to be proved, 
and pray the advice of the court thereon, concluding condi- 
tionally, that if upon the whole matter the court shaU be of 
1 Inst 228 - ^pi^i<>^ ^^^^ P^^* cause of action, then they find for 
4 Co. 64.-^6 him; if otherwise, then for the deft*; or the jury may 6nd 
Bac. 286.-3 a special case, and species of a special verdict; that is, find 
Bl.Coiii.388. ^Qj. jjjg p|j^ subject on a matter of lavj to the opinion of the 
court ; or the jury, if they please, may decide law and fact, 
and give a general verdict in ail cases ; 4 Co. 1 to 16, Dow- 
man's case. If in a general verdict, the jnrv mistake the law, 
they incur no penalty or blaaie it tiny lullow the judge's 
187. ^ * opmion in matter of law ; and ilic jni y may well lind a general 
verdict in every case where the judge settles the question of 
law, and directs them to find such verdict. If, however, not 
satisfied with his opinion in a doubtful matter of taw, they 
may find a special verdict. In this State there are no formal 
minutes of a special verdict^ as in the English practice; but 
here the special verdict is either agreed by the parties, and 
signed by the foreman of the jury ; or if the partif do not 
airree in the facts, the jury finds thmi sprcinlly, having .set- 
tled them by themselves, or by the a^.sisiance of the court, 
or the parties, or both, the foreman signs the sprci tl ver- 
dict, as in Massachusetts Supreme Judicial Court j Fi^h v. 
Wheeler, Essex, November term, 1790; also in anoth^ case, 
Ordwaj v» Pillsbury, Essex, November term, 1794 &c. 
6^ac; Abr. A 3^ jjj England it is the better opinion the court cannot 
order a special verdict to be amended as to a matter of fact 
even with consent of parties; but the authorities are not uni- 
form in this point; Strange, 613, 514, is contra, Mayo 
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Aftkef; where the court ordered such ameudment on afBda- c^. 133^ 
vit of the fact; but the point was not argued. If the facts jjf.^^ 
We not well stated in a special verdict, the court will set it v«^V"v^ 

aside, and direct the special vrrdict musi find the facts or ^ Bac. Abr. 
cu-^tom direr! ly^ and not merely such facts and mailers, cvi- 2B8. 
tience or circuuiaiances, as the court ni.iy infer there frofn the 
fact. If the jury rtnd a custom to grant an estate for three 
iive.s, this is bad, and only lindnig argumeiiLuuvely a cuiiuia 
to giant an ealale for two lives. 

§ 4. it is ezcfaisivelv the right of the judges to determine sBw. Abr. 
the question of law which arises on any fact specially found ^* 
by the jury ; as if the question be whether there is a seizin, 
and the jury after finding a matter of fact specially, conclude 
with sayiae^ there is a seizin ; the court need pay no regard 
to the conclusion of the jury, but will decide on the matter of 
fact specially founc], w hether there be a seizin or not. 

6 5, So whether :i lease found he assets or not: and it is Hob. a3, 
■the special matter lound in all cases, that, makes the verdict. 

§ 6. Where a jury finds a deed «^c. it ought to be tound CroCar. 2S^ 
verbatim, unless lost, and then the substance proved, that the J:j^'j'{j* 
'CGort may inspect the deed &c., and put a construction on it ; 
and tbe court will always intend every thing that can fairly 
be intended in order to support a verdict; as where the deft* 
produced letters patent, and they found specially for him, if 
these were good, and for tbe ph. if they were void ; the jud^ 
hek! them void, and then intended the pit. had a good title 
in all other rr<;prrt«. (fiough no title was found for him. 

§ 7. If the jury liiui matter against law, the justices will 3 Mor. E. 
take no notice of it, but wlW decide accordmg to the law; and 
as a special verdict is the raying of the /«»/ gens, it is not to * 
be considered strictly as pleadings are, which are formed per 
peritos ; and in all special verdicts the judges will not deter- 
mine on any matter of fact, but that wnich the jury by their 
finding have declared to be true; where the jury find the is- 
sue am] more, it is good for the issue, and void for the resi- • 
due ; the court cannot five judjgment on the evidence of the 
fact, but upon the fact only as it is found ; but on facts found 
the judges may vary the computation of interest. 

§ 8. If a verdict finds facts and concludes against law, the t I>y«r, 106: 
verdict is right, and tlic conclusion is bad. 

§ 9. The jury niay titer then verdict any time before it is * Aht, 
recorded by the court, and the last finding shall stand j and ^»*^*' 
the court maT send the jury back to recoosida* their verdict 
before recor ded, if any mistake. 

$ 10. 3. Mado d forma, part of the traverse verdict ; the ^ Bac. Abr. 
fule b, that the weirds mow e< forma m not often to be ^^'iSi^^^ 
viewed as materiaL 
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Co. L. 281 - 
1 Cran. 312. 

22 Roll. Abr. 



a RolK Abr. 



§ 1 1. GiiM«. If a feofiment be pleaided to be by deed, and 

be traversed, did not enfeoff modo et forma^ and the jury find a 
feotfnient without deed, the verdict is bad, for modo mid forma 
are essential in this case to ihc issue. A verdict does not 
cure a mistake in the nature of the action. 1 Caine, 323, 
Pui'dy r. Deluse. In debt, for that the deft, was indebted to 
the pit. in 40s. for a horse sold to him. Fieu mi dtbet modo d 
foma^ and issue thereim. The verdict found the deft* waa 
indebted to the pit. b 40f • for two horses sold to hun* Ctiru^ 
the verdict is bad, for the contract found differs fimn that on 
vhich the issue is joined. 

§ 12. In replevin the deft, avowed &c. and made title by 
virtue of an absolute Revise to him from J. S. of the place 
where &.c.; the pit. replied, that T. S. did not devise to the 
deft, modo et forma., and issue thereon ; the verdict found the 
devise from J. S. to the deft, on a comiiiion precedent j and that 
the condition was pcrtoi mcd w hen the devise was pleaded. 
Cur til. the verdict is lor the pit. j ior as llie devise to the deft, 
is a conditional one, and not an obto/ute one, it is not such n 
devise as is alleged by him ; and a devise of an estate in 
umon is materially different from a devise of an estate in 
revertum* 

§ 13. Hatters in the above cases vere adjudged material, 
because so in themselves, to the actions; not because the words 

modo et forma were inserted. 

§ 14. Trespass for taking ihe pit's, snoods at a certain day 
and place. Plea, not guilfy. }ii'ul<> d hnna; the jury found 
the deft, guilty at anotlier lI;^ v and plac o. Judgment fur the 
ph.; for the substantial pari oi the issue ia found, and the day 
and place are not materia!* 

§ 1 5. Case for slanderous words* Plea, did not speak the 
words, modo <i forma ; the verdict found die deft* spoke not 
the same words preciselv^ but the same in substance* Judf^ 
mcnt for the pit. Cro. Jam. 407, Ledenham v. Man. 

§ 1 7. Another rule — If the verdict do not find the material 
matter in issue, with proper ccrtnintj. it is bad, for there is 
not any sufficient foundation for the conn to give judg^nu nt 
on ; otherwise, if only uncertain as to matter not essential to 
the gist of the action. 

§ 18. In dower. Plea, the pit's, husband was never seized 
of the premises whereof she demanded dower, and issue $ and 
the jury found him seized thereof, except so much as bdonged 
to J. S. ; verdict is bad, as it does not appear what part be- 
longed to J* S., the court cannot know ot how much to give 
judgment. 

T^fL^i 5 ' ^" ^" several distinct sums, in all making £40. 

^mSS!: Plea, m^de^ei, if the verdict finds the deft, owed £30, and as 



6 Bac. Abr. 
812. 

Co.JL.88a. 



Dyer76» 

Brugi» V. 
Warenford. 



5 Bac. Abr. 
314. 



Jasoo 0. 
Androwf* 
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to £10 be does not owe ; they most find whicb, and what, Ca. 183* 

£iO be does not o\vc, that ii sued thereibr again, he majr j§rL 
know bow to plead. Trespass ^fuare ckmtum fregit^ the decla- 
tion charged that the trespass was conitTtiticd in a certain 
acre of land (l>ounds of it set out). Plea not guilty, and issue 
thereon. The verdict found the deft, goilty in half of the &B9c. Abr. 
acre, but not in winch half, and assessed damatrts tor the pit. 
Curia, as damagts are to be recovered in this aci ion, and not the 
land itself^ the pit. may recover damages for a trespass in one 
half of the caae^ and it » not matenal in which half k was 
committed. So trespass for cutting down trees, the verdict 
found he cut down ten trees d the value of 6#. 8d. each* 
Held good, though the jury did not add the sums together, 
and find the precise sum. 

§ 20. Another niU — If the matter in issue be not fotmd 
expressly, the verdict is bad ; it not being sutiicienl for the 
jury to find either evidence or circumstances from which the 
court may faii iy ii)t\ r the matter that ii in issue. 

§ 21. Anhihtr ruL — verdict in a transitory action may 6 Co. 47, 
find matter in another county 8lc. though a vmue in every ^Sr^**** 
action must be laid, yet the phet is not material in an action 
lor a Ironnlofv trespass, and a jury of the county of A., where 
the actioe is brought, is bouncl to find the deft, guilty, tboueh 
it appears in evraence the trespass was committed in the 
Countj^ of B. &.C. In a trial in England, a veniict finduie 
assets in Ireland is good ; and every offence must be punished ^"J^^*^*^' 
in the county in which committed; but if one steal in the HWrp.C. 
coimtj of A. and carry the Li;<>ods into the county of B., it is ey. 
iheit 111 both, and he may be punished in either. If an action CroJuaJSO^ 
be 1 'Fought in the count v of A., and the general issue be Bouf»t.Citv 
pleaded, the jury of tlie couiiiy oi A. may find a local mat- 
ter in any other county, provided the matter be mcidental to 
the issue joined in the countv of A* Action for words in 
Bath (inieiior court) spoken there by which he lost custom- 
ers in Wilts county. Plea, not guilty ; verdict guilty and 
damages one hundred marks. Judgment for the pit., and held Cro. Car. 
in error, that the jurors in Bath might well assess damages ^^SLij!!**}? 
for the loss of customers in the county of Wilts, for it is only * * 

lor an increase of dani ic^es. 

§ 22. If a verdict find a matter against a manci- of record 5BacAbr. 
of estoppel, or matttr confessed, it is so far bad and void ; and *^'»**** 
so of u uiaiter not avoided in pleading. As in tort, it is not 2 Dallas, 66, 




and though this practice may be abused, the court will not 
presume fraud unless the abuse appears* 
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Ch. 182. § Though no struck or special iuries in Mns<<achTiseUs, 
^j.f 7 and there arc such in other states, as New York 6^, i Johns, 
/^pA^ R. 911, 373} 1 Johns* R. 61^ 318, 314; 4 Johofl. R.4S3, 
491. 

3 cmeli, } 34. A Terdict wbich contradicts a &ct admitted by the 

?CmDcb pleadings is not to be regarded; and a special one must find 

908. ' the abandonment wa's in reasonable limo. or it is defective; 

nor do€s a verdict cure a mistake in the nature of the RcUon j 
1 Cranch, 332 ; after one assnmpsil, how intended, 341. 
Art. 7. Ca^es an to iuries iyi Connecticut, 
Kirby, 87, § 1. The jufv are the proper judges of the weight of evi- 
The State r. dence ; hence, their verdict is conclusive* But the sufficiency 
j}^y»t'cm, of the dectariBition is not within their cognisance* Sanford 

6B9. V* vSanford. 

{»Dnv'sCa. § 2. In a criminal case, if they cannot ag^cc, the court 
^^^•^ may discharge thera withotu the consent of the parties, and 

WotHlniff. continue the cause. And i Johns* Ca. 27d: or one withr 

drawn; 2 Caines' R. 100. 
Kirby, 166.— { 3. Challtfiges* Is a good cause to a juror, that he has 
^r-^K'rtrr heforo tried the cause ; but not lo the array, that one 
486', Petthl' ^ pl^^^ cl^t'l^ of the court, and had, without its 
■l.r. Warren, speciftl duToction, issocd his wamntto the constables of the 
^Sy * town &:c. to summons the proper number of jurors for the 
■f i jiy^ S" trial of the r;uiso. It is not an objertion to a juror, that he 
has iounded and declared an opinion on a general principle 
involved in the cause ; but is, that a juror married the sister 
of a party in another case depending on the same principle 
with the one in trial, though his wife oe dead* So it is if he 
express an opinion in favour of either party, without the 
Klrby,fi7»^ knowledge of the other, before impannelled : so it is if he 
s Caioei' R. be brother-in-law to the surety of a party to prosecute his 
^* appeal ; nor ran a juror be nearer related to a par^ inter* 

ested in the suit than a judge &lc, 
Kirb7y407. § ^* ^^^'^ a jury have given in a verdict on oath, and as- 
sented to it in court, they are estopped to say, they did not 
agree to it* 

s Day'i Ct. i ^* Whether a transaction is to cover usury or not, is a 
488. question of fact for the jury to decide* So if certain cir- 

cumstances prove the grantee's dissent to a conveyance* 4 

Day's Ca. 395. 

Kirby, 407, § 6. Modes of devidinu hy a jury. They m ay decide by a 
Bfcku?* '3 "^^J^^* vote, and afterwards consent unaniinously, and bring 
€Mott K&7, ^^^'^ verdict accordingly; but in New York, it has been de- 
—See Cb. cided, that if the jury, to ascertam the quantity of damages, 
I88« a. ^ a.4. agree that each juror ^hall set down such sum as he thinks 
proper, and they devide the aggregate by twelve, and take 
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the quotient for the amooDt in their verdict, this is Irregular, Cm* 183* 

and the verdict wlW be set aside. jirU 7*. 

§ 7. And Ntm York, In this State, struck or special juries ,^v^ 
are allowrtl in important or intricate cases, on aftidavit of | Caj„(jg. 
the party, or other evidence ; and if the action be for slan- 498 —2 
der. the deft, must by affidavit deny the truth of the words. Johns.R. 2U 
In the aOiddvit for a struck jury must ^hew wherein the i au.se ^ 28^2" 
is intncciie or important, especialiy if any opposition be Caines R. 
made. 1 Johns. R. 141 j 2 Johns. H. 211, 373 ; 4 Do. 186, ^ 
581; 1 Johns. R.S15. 

i 8. Confessions of jurors as to their own misbehaviour, 3 Cainat' R 
■Hgr be heard on an application to set a verdict aside, and 
salt seems, their affidavit. 

§ 9. Foreign juries. If a town contribute to the expense 3 CaiiMt' 
of a suit, this is cause for one : so if the right of fishing is 
to be ascertained in a place &,c. 

^ 10. If a constable appear before a justice, as the pit's. 10 Jobna. B. 
attoimy, he cannot serve process for a jury ; and if he do, 1^7. 
it is cause of challenge, but deft, may waive the objection. 

§ 11. Trial^ commencement of. Not one, if a justice barely ijohM,K. 
inspect a note* Hence, thbdoes not exclude a trial by jury 142. 
bdoie the justice, which must be demanded bj a party be> 
ibre a trial commences. 

^12. Juries in Kenitady» Bj this act of sixty-tWO sec- Kentacky 
tions, triais in criminal cases are regulated u> judgment eze- ^^l;^'^^:. 

cution or outlawry. Grand juries in a superior court — where ^nj, act» f«. 
it has jurisdiction, the sheriff of each county before each ^iseJ, enacts 
term, "summons twenty-four of the most discreet houser JJ^fhe'^ClII' 
keepers, residing within the limits of the jurisdiction of the mon ?nto 
said court, either within or out of his county, to appear at Statute law. 
the succeeding court, on the lirst day thertol i and the said '^J^^ 
twenty-four house-keepers, or any sixteen of them, shall be mnviC^^\ 
a £rand jury, who shall be sworn to inquire of, and present, visible attate 
all treasons, felonies, murders, and other misdemeanors S^^^"^' 
whatsoever which shall have been committed within the jaivrin ' ' 
limits of the jurisdiction of the said court;" and if a sufficient the Qunrtar 
number do not attend the first day of the court, the sheriff hJJj, 
summons, from the bv-'^tniidin i,' house-keepers of said descnp- mch e^f at* of 
lk>n, so many as to form a jm v (fee. be 

613. Juvv trials. Summoned as aforesaid, or such of 
them as appcm and be not ciiallenged, together with so Like iu all 
many good and lawful men of the by-slanders, being house- ""frrlor 
keepers within the State, as will make the number twelve, th!e" exiep"' 
^or if the whole array be challenged, twelve of such by- tfon mast be 
atanders, sball be a lawful jury for the trial of a prisoner." t"*^*^" ^fon 
The State cannot challenge without cause. The prisoner, in *^^JZirTs^dc 

medielate 
Hngm •llowed; wc 6|. 
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Cv. IBS. case of treasoii, may challenge, peMmptonly, twenty-foor 

ArL%» jurors; for murder or felony, twenty; and this number m 
s^^^j^^f all criminal cases, except in the Courts of Quarter Sessions. 

§ 14. Grand juries ai inferior courts. These are on the 
principle al>ove, except ordinary keepers, constables, sur- 
veyors of roads, and millers, are excluded, and except ihey 
are sworn to ])resent all breaches of the penal laws, made 
within a year before. 



CUAFi EH CLXXXIII. 



Art. U Qmvnl frmafkt* After verdict finmd, aild be> 
fore final judgoteot, raaioy matten in pleading maytaki 
place. A party ma v kave leave to leplrad ; nay file a biU 
of exception ; may have a new trial : judgment arrested. 

As a motion for any of these purpoaea comes after the pa^ 

tie-? have pleaded in order to form an issue ; and have usual- 
ly waived special demurrers lor detects in form, ntnd triced 
the merits, and a verdict is found, all which proceedings t urc 
or aid nian^ deiecLbj usually a motion to any of ihe tour 
purposes above cannot avail, and will uoi Ik allowed, but 
for some matter of substance, and because substantial justice 
ii not done by tlie verdict. 
Abt. 9* RepUadtt* 
Mr. 579, $ 1. At common law, a repleader might be allowed befera 
^P^*'- verdict or trial, because then a verdict did not cure an inh 
Haydeo. material issue ; bat now it can be only after a trial, because 
the fault of the issue may be helped by trial, by the statutes 
o{ itofails ; but there are exceptions to this general rule, as 
aSftlk.121.— below: 2. If a repleader be denied where grantable, it is 
l&IiT^— *^'*'**^''* 3. Judgment i> that the parties replead, and they must 
6 Mod. 1. begin at the lirst fault j and if granted where not grantable, 

is error. Salk. 579. 
8 Bi. Com. If the issue be joined on a fiict, totally immaterial, or in* 
j^h~^iL 1 ^"^^'^^ ^ detenninp the right, so tbat the court on findioft 
xo bX cannot know ibr wbom judgment ought to be given, then idh 
Tryon r. tor verdicC, the court will award that the parties replead ; as 
mm!!!! w*^' assumpsit against an execmor, he pleads, he, instead of 
BI. 357.-1 ^ testator, never promised 5 or as in oebt on a bond condi^ 
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tioned to pay on or before a certain day, and plea, payment Ch, 18 3, 
mifudmfj for if foond for the pit. it concludes nothing. Ari»% 
But if It appear by the record that the party cannot better 
his case by a replouier, it will not be allowed. 3 BL Com* 
395. 

§ 2, Information in the nature of a auo wwranio, to shew i bu't. 292, 
by what authority he acted as mayor 01 Caermarthcn. Four- np* ^RgJ. 
teen issues were ioined. In one by mistake the deft, set pipnder 
forth tlie swearing to be on a wrong day, and before wrong «WHrded 10c 
persons, (whereas his real swearing was in fact rieht.) The 
coun tied hiui up to the swearing as pleaded and stited in Yeiv. i»d. 
the record, and verdict against him ; (he stated his swearing 
as under a charter election, whereas it was under a mandamui 
election.) New trial denied, S94. But the rule was enlarge 
ed to shew cause why the verdict should not be set aside« 
and a repleader awarded ; 295. Objected, that there was 
no fault in the pleadings; but that this was a defective title 
only; 298: and the court cnntiot notice the fact, otherwise 
than it is pleaded: 299: repleader awarded; 306. And 
Lord Mansfield said, the rule is, 'Mliat when the finding on 
the issue does not determine ihe riu;ht, the court ought to 
award a repleader, unless it appears from the whole record, 
that no manner of pleading the matter could have availed ; 
SOU It appears the case can be amehded. Is it not ofani- 
fcstly a slip P 

§ 3. Withdrawing a plea, and pleading anew, is a species ^ ^ivtt 
of repleader ; though not technically - such ; and may be j^i"' 

considered here, as it often makes a formal repleader unne- 3\v;h w 
cessary. Xon est factum withdrawn, and infancy pterK^rd. I>ye t*- Letb» 

Dcmiirrrr joined in trespass withdrawn, on payment 
costs, aiw! pl( adin?j anew. Same. 1 Burr. 318. 

§ 4. l liis was an action for taking cattle for taxes, and af- c^^iane' 
ter the parties joined in demurring, and the demurrer was 1793, Tyler' 
argued, the court allowed it to be withdrawn, and the parties P««body. 
to plead anew. 

4 5. Deft, allowed to withdraw non ammifnt^ and plead a 1 ^77 
tender; also a demurrer, and plead the general issue; non ^^3^19, 
c»f factum^ and plead the statute of gaming, on rule to shew 

canse, hut on payment of costs, and taking short notice of 
trial &.C. : so not guilty, and to plead a justification ; Ymi not 
granted when to the prejudice of the pit. and to ellect delay. 

Leave to withdraw not guilty, and to justify, he was mas- I WiU. 264, 
ter of a ship, and the pit. made a uiuliny 3i4~2iViii 

Not guilty withdrawn, and allowed to plead a justification 204, Weeks ' 
under a warrant. »• i»ood. 

The pit. by his attomey^s mistake in his replicatioii, trav- ^,^^7^^ 

▼OL.VI. 31- Cbipp.^ 

JMor.£.8ia 
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Ch. 183. ersed a lease under which he himself claimed, allowed to 
ji 't.^. withdraw snd reply de novo, 

y^-v-v-^ allowed to withdraw the general iwae, and plead the 

_2Wili868. Statute of HmitatHHis; because this act does not go to iij 
Mor. E. the merits. Party not allowed to withdraw a sham ploa^ am 
820.— a Will. plead the general issue. 

§ 6. Repleader. — Further mlcs and cases. 
I Burr 317.— Trespass, Several pleas nnd replications: 2. Demurrers 
aiiL^i^' ^^^^ replications. Demurrers ar^ed, and deemed 

^ ii iv oloii«. A trial was liad : not aliowcd to withdraw the 

demurrers, and plead to issue, on payment of costs. Court 
said, the motion was after trial, and without any favourable 
cueuBMtafice : was after verdict on the issue, and contingent 
damages found on the demurrer, which appeared of record^ 
and not in paper. 

I>otig}.396» ^ 7. A quatre is made if a repleader is ever granted, where 

the issue is found against the party tendering it. 
Cm Jnro. 6, ^ 8. Trover ni^^nitist barnn avd feme^ for a conversion to 
wiV ^^^^ tiuring coverture. Plea, that they arc not 

guilty: ill, because no tort was supposed in the husband. 
/ A repleader allowed, and made, that she is not guilty. 6 
' Bac. Abr. 29G; 3 Salk. 305. 
riro. El/1180, 6 9. Trover for trees* Plea, making special Justification 
Kemp's cMe. ^nd title. Replieatioh, of bis own wrong ; and issue. Re- 
pleader awarded. This replication is where the deft. jiisti» 
a8«ft.aOB. lies by claiming an mterest in the freehold to himself. Re- 
pleader after demurrer argued. 
wSiirf^' ^ ^''^^P^'^^ against baron and feme. He justifies, for fhnf 
Thoipe^aiV. P^^* assaulted the wifo. nnd he came in her aid She, 
by herself, pleaded, " of the pit's, own wrong." Replica- 
tion, of her own wrong, and without such cause. Both issues 
were found for the pit. Moved in arrest of judgment, the 
trial was ill j for the wife by herself cannot plead. Re- 
pleader awarded^ and held, the damages being assessed en- 
tire, all was ill. 

H^\m»Z'^* §11. Debt for £60, pajrable June «6. Plea, payment of 
Brakot said £60 June 20, accordmgto the condition, and issue nnd 
verdict, that he did not pay said i£60 June SO. Repleader 

awnrdrfl, 

6Ba«. Abr. ^ 1 2. Xmi msvunpsU pleaded in trover. Repleader award- 
ed after verdict. 

8ar- ^ £)p},( ^^^^^ against a lessee for years. Plea, that 
(airfu^ before any rent was due, he assigned the term to another, 
whereof trie pit. had notice. Issue on the notice. Verdict 
for the deft. Repleader awarded ; for the issue was on a 
matter not material. No costs on a repleader. Salk. 579* 
B Ur. IM. But JIMSrs. 
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§ 14. Issue, that he is guilty, aliter^ et alio modo^ and at Ch. 183, 
anoiiier place, is uncertain, and a rrple.iHornllowod. Su*a. 23. ,^rt, 3. 

§ 15. It is a general rule, to avvarii a rt plcutlcr, if issue be v-^-v"X-# 
misjoined, or joined on an immaterial point, and not aided 5 ^ 
by 33 H. Vlll. 1 Lev. 33; 3 Mod. 137, 140* But not if pi. k is -l 
the trespass be confessed, though the issue be immaterial. f[J* 
If the pit. declares on a lease to A, said to be assigned to ^stra. 847« 
the deft., and he pleads A did not assign to him, and issue Kny» ». Me^ 
joined. Repleader ; for this issue is iminatei ial. 

§ 16. Generally there b no repleader after a discontinu- Mod. C«s. a. 
uancc, in joining issue in a defective manner, or after a de- 
iaulL 

$ 17. No repleader where the deft, jdeads payment and 
acceptance in satisfaction of a debt 00 bond, and the pit. slwiiafi. 
takes issue 00 the acceptance. 

^ 13. In this case, it was made Question, if in any case aia j^ j^ y 
the party who lenders an immaierial issue, which is found st^e. 
a8:ainst nim, can have a repleader awarded on his motion, 
lu this case, the court said, generally a repleader will be 
ordered before or after verdict, when the court shall be sat- 
isfied that the lact put in issae, is irrelevant to the merits of 
the cause.^' 

§ 19. After reversal, a cause is entered in the Superior 4 Di^'k 

Court for trial. Not necessary to replead, but the cause aajT 
be tried on the pleadings in the c ourts below. 

§ 20. Arrest and repleader awarded, where the pit's. 3 Hen. L M. 
first count l>egan in covenant and concluded in case : second p^'T*j5!i'' 
count all in case. Deltas, plea, was to the first only* After ' 
a general verdict for the pit. 3 Stra. 814, Moore ir. Jones. 
Not allowed in favour of him who commits the first fault* 
3 Hen. k, Mun. 388, Kirtly «. Dick. 

Art. 3. Jieto trials, 

§ 1. A new trial is a rehearing of the cause by another SwCh. 188^ 
jury, with as little prejudice to either party, as it it had nev- vior^E^if^ 
er been heard before ^ and may be granted any lime before Rex v. 
judgment. Dougl. 797. Qoiwh. 

{ 3. The granting or refusing a new trial must depend on 1 BtoirJST— 
the legal discretion of the court, guided by the nature and ^ ^^<^'' ^ 
circumstances of the particular case, and directed with a g mj^-i pmr 
view to the attainment of justice.'^ "The present maxim 399, 
being this, that in all cases of moment, whore justice is not 
done upon one trial, the injured party is cnidcd to anoiher.** 

§ 3. A motion for a new trial, says this authority, must iBaiT.334 — 
be decided before a motion in arrest of judgment is made ; j^"^ 
and in this case a modon was allowed in arrest of judgment, winioiiA, 
after a rule for a new trial was discharged; and at any lime 
before judgment entered. 
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Ch. 1 83. § 4. But in this case the motion for a new trial, and a 
Art, 4. notion in arrest of judgment, were pending together and 
both motions were embraced in one and the same argument* 
7 Mass. R. 169, Riddle^s case, 
ft Mor. e.<Wl § There are many ways lo set aside an erroneous judg- 
^IBiurJWS. menl or a decree, founded on depositions in writinjr, bu^ 
there is no other way except a new trial to correct ihe errors 
SBl. Com. of a verdict ; for attaints now are but a name, and as obse- 
lete as trial by ballle. But it in said, there can be no mo- 
tion for a new trial after one in arrest of judgment. 2 balk* 
647. Quare* 

t Mor.B.61. J 6. There were probably many new trials before that of 
Ganston and Wood, which was A. D. 165d. 1 Burr. 390; 
1 Ed. III. ; 6 D* & E. 633, n. 

SBLConu §7. Early it was held, that the matter which avoided 
the verdict should be entered on the postea, but since early 
in file reign of Ch. li« new triab have been granted on affi> 
davits. 

3(l?*^rio Sic ^ ®* There shall be no new trials in inferior courts, unless 
— Stra 13— for irret^ulariry ; as where a verdict is obtained by surprise. 
BtnM,4w, balk. 650; Dougl. 379; I W. Bl. 298 ; 2 Salk. G50. 
tWib. §7. § 9. The court will often refuse a new trial, where the 

party can review or have a new writ. 
3 m. Com. § 10. Strict Iv the jury ou?ht not to hear a word of the 
37 . '5 bhc. cause, but in the presence of both parties in the trial, or 



— lilviod. ceive a scrip of evidence but by their joint consent, or by 
141— Cowp. order of the court, and ilie nnffue influence by him, for 
whom the jury find, must vitiate iJ'e vrrdict: and the jury 
Diust decide on tlie evidence e;iven in triiif. New trials 
ought to be but where subsiautiai justice cannot be otherwise 
done. 

Art. 4. ^ew tr-als alloTced* • 
3 Bl. Com. 1 . misbehaviour of the party towards the jury &c. ; 
^^iT^^^y**'* as if the pit. deliver an escrow to one of the jurors, before 
Leed'B case, sworn, and he shews it to the others; or tf the jury re-ex- 
— 8tffi.M8. amine the witness after ihey go from the bar j but not if a 

party only desire a jury to attend, 
iniilnon ^ ^' '^'^ pnrty o* tam a verrltct by fraud, stralatrem, or 
Ceorjre.— 2* Unjustifiable means; as where the pit, sold c:oods to the deft. 
Mor. E. 16, and took in payment one Hopley's note to the deft., endorsed 
M, 15. i^jp, . ^jjp pi^^ rr^^.^ Hopley time from day to day, and on 

his failure it became a cjuestion, if the pit. ought not to lose 
the note for his neclect ; if so, then he was paid. The pit. 
sued the deft, for the ^ds sold, and as endorse* of the note ; 
the deft, supposing the pit. would produce the note on trtaC 
«ive no notice to him to do it.* On the trial, the pit. proved 
the goods sold and delivered, and refused to produce th« 
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note, and as the note was the only evidence of the payment Ch. 1 83« 
for {ho fjood?. the ph. of course obtained n vprclicl on this im- Jirt, 4» 
proper and unexpected suppression of the note* The court ^^y^^ 
granted a new trial. 

§ 3. For antf gross misbehaviour amone the jurors tliemsehes ; 8 B!. Com. 
as where, after Sie jury went from thelsar, one of them went £ ^^cT 21 — s 
and broueht a court roll, and aaid^ be knew the ontter, and Bw. 243^92; 
was Ibr ue pit., and the other juriMrs, who before thought Me a. 9. •.16. 
otherwise, submitted to his opinion, and found for the pit.: a 
new trial was granted. 'J'hi<^ rol! w:?s ppohabh'^ furnished by 
thv })arty. But where iho jury, after ilicy go Irora the bar, 2Mor. E.ao. 
and hefore they find tlieir \ erdict, cat and drink at their own 
costs, they are fineable, but no new trial shall be allowed ^ 
otherwise, ifihey eat or drink at the expense of either of the ^ bm. Afar, 
parties | bnt this eating and drinking must be shewn before the ^ 
verdict is ghren in; and may eat and drink by leave of the 
court. 

If the iury carry with them from the bar written evidence Salk.646.— a 
which was given m the cause, and carry it away without ^ 
the leave of the court, or consent of the parties, they are iMS, 291. 
fineable ; but no new trial will be allowed. 

A new trial shall be allowed if the Jurors do not fiurly agree, ^ ^ 
as if they draw lots for their verdict, or throw up at cross J^'^bhc. 
and pile; or if the foreman say« the pit* never shall have a 243]— asallu 
verdict, produce what evidence he may ; or if after they leave ^* 
the bar, they re-examine a witness* Cro* £1. 189; 5 Bac. 

After a motion was made in arrest of judgment, two of the ^J^JJj^^' 
jurors by aflfidavit disclosed, that they cast lots for their vti- 47. ^* 
dictjimd a new trial was granted. ' Salk. 647, and below. 

§ 4. Far verdUt against evidence, hard actions^ and euidmce ?_2'Mor ^e^* 
Ml sides. A new trial was denied, though the verdict w as 50, Smitii m, 
against evidence, because it was a hard action; Salk. 644, 
647; and 3 Mor. E. 96 4 rarely granted inWd actions; 2 
Salk. 648, Spakes r. Spicer. 

New trial granted after evidence both sides. 1 Burr. 390; Briglu.eir.u. 
S Mor. E. 57 ; 3 Mor. E. 96 ; denied, 2 Stra. 1142. 

New trial was granted because the judge thought the verdict Ashley 9 
was against evidence. Barnes, 489 ; 2 Mor. E. 53 ; Stra. 1 1 06, 2 Burr ^64 
1142 ; 5 Bac. Abr. 244. Though it be so, D0»new trial, if Dr. BaitoaV. 
the pit. hae received no injury. TbompMNi. 

New trial denied after a view, there being evidence both 
pidcs ; 2 Mor. E. 52 ; and the jury might be influenced by 
the view ; no new inai against equity ; 2 Salk. 616. 

New trials denied in several cases, there being evidence 1 wiis 22.— 
1>oth sides, though the verdict be against the opinion of the ^i'"* 
judge, for it belongB to the jury to weigh the evidence, and eUltrn fAyl 
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Ch. 188. to determine which side prepondmleB} no new trial if the 
Art* 4. verdict be for what is justljr due. 
,^^,^1-^' mem trial deniedi though the verdict was against evidenoei 

1 Burr. 11,64. bccau'^e the action was trifling, frivolous, anH vexatious; 
— ^i-flco'* case, because in nn action for a malicious prosecu- 
'87 ^^^^"g ^ cnnuaai nature^ .Norris v. Tjler ^ Marsh 9. 

Bower, 2 W. Bl. 851. 
i.?"*'?*?* ^^fc'w u ial Kranted, though evidence both sides, iii the jury 
t. Van Mei- misconceive the law^ as what was the acceptance of a bill ; 
roM li a consideration, or rndkm pactum^ In the case. 3 Mor« & 
wllt.88. 69| abo 3 WiU. 38. 

1 D. b E.717. If aDier the trial, it be discovered that some of the witnesses 
101 to7o9^ interested | this is not in itself a sufficient ground for a 
iD.I^B.7i7 new trial ; but may have weight if rhe party moving have 

Turner ». merit on his side &.C.; where the foreman gave in the verdict, 
M Abr^4 aside, on alhdavit of eleven of the jurors that they 

found otherwise. 

^ 5. A verdict agfainst the record^ or against /aio, and no new 

trial ugmmL the etjtuii^ of Ike case* Salk. 644. MuLiou los 

must in writing, and state the reasons, Mass. R. 303. 
s Wilt. S79. No new trial for a slip in pleadii^ when the merits have 

been tried. 

s Borr. i2i«. Now trial granted because the jury misconceived the eflfect 
m toTaa" indorsement on a bill of eichangei the words *^ or 

order^^ being omitted in the indorsement ; so against law. 
D.ttE 133. Verdict against law ; new trial allowrfj, the jury supposing 
-^Mor. £. an assumpsit in law, excluded by an actual suk^isting COOr 

tract, where an end was put to the latter. 
1D.&E.167. Verdict against law, a third new trial granted; the juij 
^Bl.Com. ujjstaking the demand made on the maker of a note. 

2 Burr. 1210. SeMfial couitCi^-f evcfoj defls, Verdict right fortheplt. 
>-3 Mor.E. on one count ; wfong for the deft, on another count, ver- 

di^t set aside generally. 
St r \ R14 If one deft, be acquitted, and another found guilty, that deft. 
Bac. Abr.240. cannot have a new trial ; for if the verdict be set aside, it 

must for the whole, and as to both ; and the one acquifte<l 

be a second time in jeopardy ; but the one acquitted may 

assent. 

Woo.i r. § 6, Excessive damaE;cs* After a trial at bar, a new trial 

a'^d^^SI?— ^'^^ granted lor excessive damages in slander; Stile, 466; 3 
2 Aiod. i50. Bl. Com. 387 ; 2 Mor. E. 198; Cowp. 230. In peraoiial 
torts, the court will seldom pant one for excessive damages. 
Denied, 2 Mor. E. 900 ; denied, 901 $ may grant one in every 
kind of action; 5 Taun. R. 277, 449; but granted in assault, 
996; refused in assault &:c. 2 Wils. 205, Hyckle 9. Monev ; 
1 Lev. 97 ; Palm. 314| 3 Wife. 944, 949,405 : but a new trial 
was granted in malicious prosecution ) Strangti 69 1 » Chambeis 
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Vm Robinson : refused in slander, the judge being inclined Ch. 1 83. 
agninst it ; 5 Bnc. ^43. Ronlsworth v. Pilkinglon : refused in a ArU 4* 
case of criminnl ctmvcrsntion ; 5 Bar. Ahv. 248 ; '2 Burr. 609, j-^r 
Wilsford V. Birklcy : allowed m false imprisonment ; Comb. 
3o7 ^ 5 Bac. Abr. 248, Ash v* Ash: refused in assauU and iaUc 
imprisonment ; 5 Bac. 94B ; 9 WHt. 160, Leman v. Allen. 

After the same excessive dama^ are given in a second 
▼erdicL, the court cam ot grant a thutl trial. 2 Mor. E. 280; 
Salk. 649, Clark v. Udall ; bat 4 Burr. 3108, Goodwin 

GihVinn?. 

In cases sounding in damages, the jury are judges ; 3 Wils. 4 D &E«661 
IB. (yO : refused in a case of criminal conversation. In this erl^*».^o- 
aciion mau^ cases were cited for and against granting new ninj.— 7 D. 
in cases of tons ; but Buller J. was for granting ft new ^ f - ^-—^ 



grantmg ft new « ^ ^-^.-^ 
trial, and said, there is no doubt but the court has power to _'| £>. ^ ^/ 
do this in any case, and so are the authorities. The only sn. 
power the court exercises herein is the sending the cause to 

a second pry for revi*^ion ; mny be in any case. ^ 

But for excessive damages in a^^snuU and battery, a new SO.kE. 
trial was eranled ; and Lord Ken \ on said, the case of Dub- ^s^^^JJU, 
erley r. Gunning was sui geturis, and could not govern this 
case. In personal torts, the court hut rarely grants a new 
trial for excess of damages ; Cowp. 380, GllbeK^s case ; but 
nay be for outrageous damages; 3 W. BI. 942, sh :\ i n v. Bruce, 
trespass against customhouse officers ; and 2 W. BI. T 327 ; 3 
Wils. 252 ; 3 Wils. 18, Ch. 64, a. 2, Chnmhers t. Caulfield. ^ ^ 

§ 7. For insufficient damages. New trial allowed for the jyjof' g 263 
smallncsa of the damae;cs, where the jury mistake a point of —Salk. «44. 
law, but not where damages are uncertain as for '^or^^s ; 
there seems to be no good reason why the case of too small 1051. 
damages should not be governed on the same principles as 
excess of damages. 

§8. New trial for refusing evidence or for misdirection ^^Ir,^ -"^^ — 
or non-dimiin of ihe jnc/^f. If the iiulj^e refuse to admit ff^'S^nll* 

legal evidence, or if he misdirect the jury, it is cause ol a SHlk.64S. 

new trial ; so where he mistakes the case; 10 Mod. 202. In — 3Mor.E. 

this case, Parker C. J. said, the judge at " nwi prius acts 

nther in a ministerial than a judicial capacity and ** when 

a point of hiw arises, whether the counsel insist, or do not in* 

sist upon it, the judge is bound to direct the jury accoi*dingly ; 

but no new trial, if the counsel waive it; he is in the place of 

his rlicnl ;" what evidmce ought, or ought not to be rejected ; 

various cases, 2 Mor. \:\. 272 to 361, staled at large, and the 5 Bac. 242, 

judge at nisi prias did not mistake the law. New trial not 

allowed for mistake of counsel in the cause. 

No new trial though the verdict be contrary to the judge's i,^'. ®' 
direction, if not contrary to law or evidence. 1 Wils. S3. j^cH*; 
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Ch. 189. § ^« If the judge improperly nonsuit the pit. he shall have 
j^t. 5, ^ without costs ; was in an actbn of trover; 

^^^^..J,^ and so if the pit. submit to it; 1 W. Bl. 670, Pocbin «. Paw- 
8 Wits. 14a, 1^1 3 W. Bl« 698 ; 5 Burr. 261 1, Rice v, Shutc ; bad counts 
B<ishc«U9. ground to arrest judgment, not a new trial; Lofii, 371* 
""^^ Art. 6. For various other matters. 

3 Mor. E. 2. ^ \, Mistrial. Cause being tried before persons interested, 
r^^f'vsl?* new trial was granted; but if one of tiie imors be related to 
65.— StyL one .ot the pnriies, it is no cause for a new t.n;tl. lor itie other 
100. party might h;ive challenged him. So if the juror have a 

suit with one oi tlic parties j but otherwise if the cause or 

objection was not known, 
a Hor. E. 8. Debt for rent broudit in Mfddlesei:. Plea, muter In Her> 

ford, where the land laj ; trial in Middlesex a mistrial, and 

a new trial was ^nted. 
2 Salk. 646b But no new trial for want of notice after defence made. 
Salt § 2. Locality of trial. No new tt-ial for want of preparation, 

Fnhrigasp. r^^f] seizing a house in the East Indies is not triable in Eng- 
|lostyii. land; Strange, 646, Shilling r. Farmer; but false imprison- 
ment in Minorea is triable in Fngland ; and the law of the 

place may be siiewn to the jur/; Cowp. 161 j one action local, 

the other transitory, 
s BtiiT. SMI, § 3. tmptifici verdieti* Information against Woodfall for 
Bei O.Wood- printing ancf publishine a libel in the Public Advertiser, 
^ signed Junius ; the veraict found the deft. *^ guilty of printing 

and publishing only." The verdict was deemed mic^taui, 

and a new irial was granted, 
a Mor. £.<». § 4. New trial for irregularity ; delivering wnften evidencf^ 

to the jury (produced in the trial) by one of th^ solicitors; 

the court was divided as to a new trial. 
28»™*J»'^' Where one Richard Geater was summoned as a juror, and 
64 66.-^ ' Richard Shcppard was sworn, nnd satin his stead ; a new 
Bac Abr. trial was wanted, though Shcnpard's name did not appear in 
fl42, 248. record ; the like as to fatner and son in several cases. 

4 Burr. 2108, § 5. Ncw trials granted after two concurrent verdicts, 
GibiKin''* ** though not common ; this was an action of trespass against 

an attorney who had exceeded his authority. 
Sr^t™e^*^' ^ ^* trials allowed after trials at bar, and in eject- 
Parkhurst U ^^^ts. A new cjcctmcnt might be brought ; 3 Mor. E. 57, 
al.— Salk. 80; where justice cannot be otherwise attained ; or in cases 
^8. of ill practice. 1 Ld. Raym. 514; Salk. 048, seems to be 

contra; and Salk. G50; 1 Bl. 348, 
8 Mor. E.88. 7 So new trials may be granted for the misconduct oi 

witnesses. 

Salk. 642.->3 § 8. But no ncw trial granted for want of evidence that 
^"^Hf wus ^'ccn iwiginalfy produced ; nor for want of pf epa- 

w, Cooke e ration; and a new trial is never granted for want of evidence 

Boiry.-.6 Mod. 298.— Sdk. D. h E. 118^ Boir. 1971. 
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whereof the partj is apprised, and wiiich he might have had Ch. 183* 
at the trial ; but if a witnesa fall suddenlj sick kc^ or is jirt, 5, 
prevented attending by the other partj, it is cause for a new 
trial* Sq for subornation of a witness after discovered* 

A new trial was granted because the counsel was absent, Salk «45 ; 
not thinking the cause would come on, and no dcfcnrp was ^3^^*"' 
made ; but denied in similar cases, not the mistakes ot coun- 
sel that are the causes of new trials; but the real merits 
not being tried. Lonft, 151^1 Johns. Ca. 402, 494 ^ 5 John^. 
R. 348; 1 C^ine, S4 ; 9 id. 7S, 163, 360. 

§ 9. Verdict set aside on affidavit of eight of the jurors^ 1 Barr.»8^ 
that the foreman had mistaken and livered the verdict £^J*i*g|, 
wrong : he declined making aflidavii 5 3 Mor. E. 99 to 103; 
two issuer a^ fo a way; he gave in a general verdict for ihe 
pit.; but the eight jurors testified they meant one for the pit. 
only ; and the mistake w-as discovcrcu an hour after, and after 
the judge wa^ gone to his lodgings ; was evidence both sides ; . 
and it seemed to he the court's opinion that the verdict might 
be amended, and set right. 

§ 10. The court may direct a tpecial verdict to he amended^ 
and direct certain facts proved, to be inserted in it ; as the cher!!.DougL 
qnnntif y of potatoes boi!i!;fit and sold by a farmer in a bank- 361, Ediiow- 
riipt case. Verdict founded on a declaration containing sev- 2iL«i*i»."'* 
era! counts for the pit. on all amended. So as to be for the 
pit. on the good counts, and for the deft, on others, which were 
uiconsistent ; amended by the judge^s notes. 3 Mor* EX 105$ 
but A Bac. Abr. 387, contra* 

} 11. A new trial is never granted if the pruontr be ac- 9""*" 
quilted, but otherwise where convicted ; 2 Hawk. P. C. 442; ^15^!^ d! 
and it is srttlrtl that the court cannot set aside a verdict ^ v. fw— 6 
which ac^juils the deft, of a prosecuiion properly crimmal j 'ac 2.j2,vvH- 
but deft, acquitted on a imnul act, and a new trial was 
granted on accouut of the hidgc's mitdirection ; 4 D. E. iwiu. 6*2.— 
753, &c.; but no new trial in a (kenal action, where the 8B».Mt. 
jury have formed an opinion of the whole case, though they 
have drawn a bad conclusion ; same point d( cided as to the 
mi.sdircction of (lie jndi^e : 3 1). iS:, E. 19, Calrraft r. Gibbs ; 
sec a. G, s. 33, 'J'his decisioji perhajts is not inconsistent with 2 Sim. 123S, 
the general rule usually laitl down, that there can 1 e no new J'^ulalim 
trial granted in a r;u; lam action after a verdict for the deft., 




dpft. or frauds or prartirc^ or ^(calinf; mvar) vitnemes ; Salk. 
64^ ; Stra. 090; 3 Mor. K. Ifil ; 1 YVi!s.''29G; 5 Bac. Abr. 
25 '2 ; and altor conviction the deft, must be in coiu-f in p 
•son to move for a new trial ; 2 Sira. 841, 9G3. In WiUon v. 
VOL. VI. 32 
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Ch. 1 83. Rfislall, Lord Kenyon said, the court will in all cases graat a 
ArU 6. sew trial for the misdirection of the judge* 
v^.^v'i^/ § 1 2. New trial may be moved for after a motion in arrest 
6 Bac. Abr. of judgment, if the matter be afterwards discovered* 

1^ J. New trial in rjun rrarranto^ being merely to try a right. So 
484— aiior. after a special verdict, signed by counsel on l>oth sides; 
E.338. Bunb. 5] ; 5 Bac. Abr. 539. A verdict is not bad, if found 

aeainsi the party who uses the undue inllucnce j 6 Bac« 

Abr* 895. 

a wu«. S44« No new trial in a writ of right, unless the verdict be fla> 
dfl'!k'^' g>*^ntly wrong ; 2 W. Bl. 941 ; this general rule does not ap- 

Loffi. -i9«. ply to our practice and our trial by a common jury. 

Cdwp, 161.— Whore there is a liill of exception, no new trial allowed Oft 

Lofll.MS. ^^^1^^ 1^^^. ^1^^ ^jjj of t>xccption ; 2 VV. Bl. 929. 

*^TmV^' subsequent confe>>ion of a juror to the deft's. attoniey, 
J«wel/ ^^^^^ i'^^y drew lots, whit h six of them should determine 

4he verdict, and not otherwise proved to the court, is no 

ground for a new triak 
Loll,aia. If the assured in a policy be guilty of concealment, and 

^et a verdict^ and afterwards this concealment is discovered^ 

iherv ^liall be a new trial, 
4 W.W.CSS, ij exfCHlor, discover new evidence, beinor absent. 

Marshall.— ^rom hrigiand, bciorc and at the trial, he may have a new 
Loft,tS(h trial, though it was in his attorucy^s hand, but not known to 

him to be so ; and too late on a new discovery, to move &c» 

if in regular time after* 
4 Burr 2135, ^ j^^^ jpjaj ^y^^ rranted because the question liad never 
den. been fully bt tore the jury. 

LoA,-d71. ^13. insufficiency of counts is not a ground for a new 

trial, though it may be in arrest of Judgment. 
SWHs. 272, In trespass the deft, prescribed for a w ay in the locus in 
AMteyiu/ P^'^^ mistook the terminus a quo; new trial n> 

^ ^ ' nised, the merits havini^ b«*en tried* 
2 n .^E.ll3, Value and importance alone not a good cause for a new 
ISSkw^i trial, though they will have their weight in cases of doubt 
Boi.fcP.889. on other points, m granting a role tD Mie» cause why there 

should not be a new trial. 
.1 D. &E. 84, A new trial trial refused, moved to let the deft, in to prove 
m«.Ma- policy illegal, not so on the face of it; for he should have 

shewn it on the trial. 
Sutton r.^' ^ I""' granted on new eround not opened at 
UUelMii.' the first trial, but it was ordered to be upon the payment 

of costs* 

7D. &E.629, Case for dhfrtinz plls. -.rotrr cnnrsr, and the jury under 
LdToon ^'fC'imstnnccs of aggravation, gave £3(X)0 damages ; new 
ter.— 2iiarr. I" *' "as granted on the ground they greatly excerded the 
amount of the injury proved; but tlic court directed the for- 
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mer verdict to strand as Becuritj Ibr the damages to be given Cb. 
on the second trial. jj^i^ 

§ 14. The court will let the verdict stand wherever ac- 
cording to the equity and conscience of the case, though 
against evidence aad forms of law ; there are many cases to 
this purpose, some before stated ; also 4 D. & £• 468, WiU 
kinson v. Payne; 1 Bos. &. P. 338, Cox v. Kitchen ; 2 D. & 
E* 4, Edmonson r. Machell ; in such case the court will nol 
disci)<s the question of law ; 1 Bos. ic P. 158, Keate v« 
Temple. 

If the tesliinon y of witnesses on whicli tiic verdict is found, l Bos. t P.* 
derive its credit irom particular circumstances, and there be ^'Vn^'^' 
afterwards clearly fiilnfied by affidavit, the court will grant ^ * 
a new trial* 

$ 15. WJure t/u jury nMAmw, m dram hti^ <$^c., a new Stra. 642, 
trial will usually be granled; 3 Caine, 61, 96, Woods v. ^" ST* 
Hart; Willps, 188; 9 I.ev. 130, 205, Fry v. Hnrdy; but JjJ^" 
what evidence ol such misbehaviour shall be ndmitted, has 
lonsj been a question, especially if the afiidavits of the jurors 
held admissible j 3 Came, 57, Smith v, Cheetham ; 1 Mass. 
R. 5S0, Grmnell v. Phillips ; see 4 Dall. 113 ; 1 Hen. & M. 
385; 3 id* 845$ 1 Wash. 79; refused 1 IK & E. 11, Vaisec 
«• Delaval^ 4 Bos. & P. 326; 14 Mass* R. S48, testimony 
fitHn jurors not admitted as ta the manner and motivea of 

their a^eeing to a vrrdict. 
Art. 6. .imernan cases* 

$ 1 . The court will not hear an are:ument on a motion for i Mas* R. 
a new trial, unless the motion and leaions are filed m tiie 
case* 

6 3. The court will not grant a new trial where substantial 1 R* 




trespass for the mesne profits was tin proper action. 

^ 3. The pit. moved for a new tnal, and also in arrest of Mass S JuA 




which the jury are' the judges; new evidence is no reason ' 
for a new trial ; not against the court's opinion, if the facts be 
trur», of which the hrry must judge. According to 1 Burr. 
these motions couki not be made together; but see Kiddle^s 
case. 

§ 4. A motion was made to set aside a verdict in trespass, i Man. it 
ibr gross roisbehavtoor in the jury ; and the court admitted J^j\' p"p?y"' 
one of the hiry as a comf)etent witness to prove the fact, that Jlps ;^'see ch. 
ten of the jury named each a sum for the pit's, damage, added iH2/a r, s 6, 

contra, 10. 
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Gh. 188. tliem together, and dKvided the amouoi by 19; ^'aDcl the sua 
wtfW* 8. thus found became the amoant of damages, in which all the 

jurj finally agreed verdict delivered and recorded &c. ; 

new trial not grantrd, though the court will sot n-^itJc a vrr- 
dict lor gross mbbehaviour in the jury, such was not proved 

m this case. 

o. \n this case, the court refused a new trinl, because ihti 
former trial was belore the whole court; ihe whole court had 
admitted ihe piece of evidence objected to. 
JJ §6. The court will grant a new trial if the judge reject 
iex Vmmi evidcncc offered by the deft* proper to Jje received under 
Corporation one count, though such Count was not relied on, nor read by 
v,n'iingor. ^ pit. at the trial, a general verdict being g^veo for the plu 
on all the counts ; for evidence that applies to any ooe county 



S Mm. R. 

3H, Junes r. 
Aleianikr. 



4 Mass. R. 
'39, Di nham 
k. al. V. Bai- 
ter. 



is legal and rcievant evidence. 



§ 7. If on the trial, the judi^e thinUinc^ the pit's, evidence 
not suflicicnt to support his action, s[o\)> the deft, from pro- 
ducing his evidenee, and the jury find lor ilic pit., a new iiiai 
must be granted, the deft, waiving his right of review. 

Aft to bringinE; forty-one cents too littte mtacoui^ asd the 
judge directing &Cm^ see Bo \ den jun. «« Moore, administrator;^ 
€h. 17Q, a. 15 ; see also Keyes, in error, t* Stone, Ch« 9, a* 
2S ; also Hammond v. Wadham^ Ch« 100, a. 3. 
^ , „ ^. 6 9. Where upon a triaU a material pfiper not read in evi- 
r. xsbiunaii 'JCnce, bad been ^iven the jury by mistake, a new trial wa& 
jr. 15 Mum. granted. :n'd without costs. The court rrfii-^cd to examine 
any of iIk jury. So where one party used a witness he 
knew was interested, and (his> not known to ihe other. 

§ 10. If in a trial, the j'»\i;e thinks the evidence clear for 
one parhr, omits to sum it np to the ^ur^, and tbev find their 
▼erdict for the other party, a new tnal is granted of course. 

§ 11. The deft, moved in arrest of judgment, and staled five 
reasons, or prayed that the safd matters might be res erred 
for the consideration of the court, as by the law in such case 
provided. Held, this was not a case within the .<tafuie, hut 
a motion in arrest of judgmeT>f. which one judge mifrht deeide, 
**as the objection is on record, and the party aggrieved may 
be relieved on error.'* 

§ 12. This was an aeiion of trespass on the case, and the 
evraence at the trial dilfered from the declaration iu a part 
not constituting the gist of the action ; and on motmn for a 
Bew trial on this ground the co«trt rdiised it. Part of the 
contract alleged was the pltls. keeping a pair of steers a week. 
Tbif part was not proved; the court thought it immaterial, as 
tl e a( fion was founded mainly on the deft''s. false af^irnKiiiaft 
th:U hl^ mnrr was ?otn d ; here was both a motion for a ncw 
Uial, also in arrest of judgment; same, 7 Mass. ft. ^69* 
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9 IS. Held,a want of leeottectiift of « fact, wbich hy to Ck. ia3« 
attention migiit have been maembered, is aot a ground for 6. 
granting a new triaL No new trial if evidence on both sides | ^^y^| 
1 Caine's it 94, cootra 169; 7 Mass. R. 306, Bond a» 
Catter. 

§14. In n trial in the common jilcns, certain cvidenre was 6 Mass. R. 
rejected, and a bill of exceptions tiled, and error brought in ^^M^gy* »• 
the Supreme .Judicial Court; and this evidence here was 
deemed adtui^ibW f a new trial was ordered at the bar oi 
this court. , r 

f 15. Bui in this casa, whart tke revenal was b fafor of 
tka delU OB a biU of axceptions, hdd, a new trial aiust be «.Giimtier. 
awarded by the coort below. Ch. 1 86, a. 9, s. 13, 14 ; Cb. 
194, a. 2, s. 28 ; see Cabot v. Bingham. 

§ 16. A motion for a new trial is not to be made after a aiMku^Ml, 
motion in ^-^rrest of judgment; as so noving, imfiftiedlj admits 

the verdict is good. 

Where each of the jury put down a sum for the pit's. 2 Dallas, 66. 
damages, and added them together, and divided the whole i^gj^jju^ 
sum by 1 2, and took the quolienL for the damages iouud ^ no ' ' 

cause of a new triaU 

§ 17. Granting new trials depends on the legal discretion i Dallas, 28* 
af the cxMifft, guided the nature and drcumsiances of each 
particular case ; not in a hanl case, though die verdict be -4Lik.s«u 
against cvrdence. 3 Johns. R. 180. 

§ 18. Though a verdict be against the weight of evidence, 8 Johns. 2M, 
yet the action sonndint^ in tort, being against the <^hprifT for wlS^^ 
an escape, and the sum in dispute small, and the evidence as 
to liic damages ronti adictory, new trial rtrfused. The value 
of liie jiiiNoncr's properly was unccriain. 

§ 19. Debt for a uenally in a special contract; pit. non- i^.^**"**^^ 
suited $ court relused a new trial, though it thought the pit. jngham „^ 
entitled to a verdict, as no damages were shewn, nor anv rule Fav — i 
by which to ascertain them; and as a new "trial could only iwoa. 
anord the pit* an opportunity to recover nominal daaiages* 
To refuse a new trial is no ground for a writ of error. 4 
Wheat. R. 220. 

5 20. A/ier disccvertd evidence — new trial refused on ac- 8 Johns. R. 

count of, as the new ly discovered evidence did not relate to ®,'*» ^"'^ 

r I , ^ 1 I • 1 Brush kal^ 

new facts, but only went to corroborate the testmiony at the cowp-SJI. 

former trial, or to add cumulative facts merely, or circum- 
stances relating merely to matters controverted at the former 
Irial. A plea of usury must be strictly proved. 

4 91. ^teimmL Motion for a new tnal, for new and mate- s Johns, h. 
rial evidence after discovered. The affidavit stated that C. f 
who claimed title to the land in the possession of B., his ten- ' ' 
ant, had the care of the defence, and was present at the trials 
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Cb« 183. ^» 9 witness at it; but C. did not know till after it, that 

Ari* 6» f. roiiM (cstify to the facts *;t:itod as matprir^l, though B. not 
present, did know before the trial, what F. could testify. 
New trial granted, as the evidence was material, and the 
suit being to change the pos^e^sioo of scv crui years. B. 
had abandoned the defence to C* ice* 
7 Johns. R. § S9« After the deft, had deeed his argument, and while 
Mcrcer^r dosing his, the deft, discovered new and mate- 

Saj!n»yaL evidence, this he offered, but the judge refused it, think- 
ing he had no discretion, but by pit's, consent to admit it* 
Verdict for the pit. New trial granted ; and held, i h o jiidgc 
had a discretion to admit it, and . it ought to have been ad- 
mitted. 

4 Jobnt. B. § 33. A new trial ia not to be granted, to let in newly dia* 
426, 3 id. covered evidence, merely to impeach the character of a 
wHy r**Fow. at the trial. Nor on newly discovered evidence, 
irr - r> Johns, whcrc thc affidavit states only, that a person had told the 
11.24S. party what he would say. 5 John. H. 348; 3 Cain. £q* 

162; SCaiii. 1^20. n3 ; 1 Bay. 263, 491. 
ijohos. Cas. §24. On an aliidavit of new dwco\(red evidence, a new 
Jp*»^^'* trial was granted on an issue out of chancery. 3 Cain. 

186, 307. 

§ 35. The judge charged the jury, that in his opinion, the 
weieht of evidence was with the deft., and the jury found 
for him. New trial for this misdirection refused ; the court 
beins: '^ntisfied thc pit. ought not to recover. 1 Johns. Cas. 
250, (loodrich v. VValker. 
1 Johns. Cm. § ^ jury on a second trial, find a verdict against the 

aaa^Silvar. decision of the court, on a point of law, on which the new 
trial was granted, a third trial will be gianted. 

5 Jobttf.CM. f 37. One of the deft^s. witnesses regularly gubpcmaed^ did 
318, Aicxoii. not appear till thc evidence was closiBd, and the deft, was 
U«r r, Byron. on it. This witness was then offered, but refused 

by the judge, and a verdict for t!ic ]i]t. New trial refused; 
for in that stage ol the cause, the JikJlc had a discretion to^ 
admit him or not, and exercised it properly. 
3 Johns. R. § 28. If the jury improperly take a paper out with them, 
SA2, Hnckirjr faut never look at it, nor are infloencea by it, no hew trial 
Ii— Tclin. granted on that account. New trial where the ver» 

ILiOOi diet is clearly against the evidence. 

.*) Johns R. ^ Evidence on both sides and -no misdirection nf the 
271> Ward r. judge to the law, on a (juestion of fraud. No new trial. 
Cealer. Fraud being a question of f^nct. for thc con'^ideration of the 

jury. 1 Dall. 234j 2 Bin. 108, 495, 610} 3Wils. 39; I 

Cain. 163. 

•{ Johns R. § 30. On a motion for a new trial, the deft, cannot oljcce 
ios,114. Smith v.l£ld0r. 
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to the form of the action* As of fori lor violating foreign Cb. 183. 
revenue laws* ArL 6* 

$ 31. Unless some role of law be infringed, a new trial is 

not to be granted in a penal action, merely because the ver- J* Johns. R. 
diet is against the weignt of evidence* ^or in cases of &lan- itatiuw^^ 
der &c. 

§ 32. The cause of action was trif&ing, and the pit. re- 3JofctM.R. 
covered nominal damages ; no new trial for the judge's mis- 
direction; if the pit. will discontinue without costs* See also ^{ ^ 
10 Johns. R* 447, 453, Dole v. Lyon. ' 

§ 33. Assault and batterer, and the injury trifQing, and 3 Johns, r. 
verdict for the deft,, no new trial, notwithstanding the ml«di- f^ji?^'* 
■rection of the judge. As to misdirection9 English cases 
contra^ see a. 5, s. 1 1 • 

§ 34. Case by the husband against his wife's latlicr for 6 Johns. R, 
eniicing her away. Verdict for the ph., and ^1,200 dama- ||^,\.f,}JJ^^„ 
ges. Ytem trial was ^nted, because the judge in his charge, r. Peck — i 
and the jury in their finding, had not well considered the Ma. iss. 
distinctioR lietwcen this case of a father and of a stranger 
enticing away &c. ; a]so because of the special circumstan- 
ces of the case, and the amount of damagrs. The law pre* 
sumes the father ar(rd from parental motives. 

§ 35. By the seveuitentb si ciion of this act, the Supreme Judicial act 
Court of the United Slates, the Circuit and District Courts, g^ijffi'w© 
-have '^power to grant new trials incases where there has 
been a trial by jury, for reasons for which new trials have 
been usually granted in courts of law** 

§ 3(). If the jniigc instruct the pit's, evidence is wholly 12MM.B. 
insuflicien!, from which thoy may presume facts suflicipnt ^* 
to justify a verdict for him, a new trial will be granted ; for 
•as it is matter for their consideration in such case, they 
ought to have an opportunity to weigh it. Judgment of the 
common pleas reversed.) ond a venire fiuiae de novo awarded* 

§ 37. in Pennsylvania the proper time to move for a new I Johns. Cm» 
irial seems to be within the four days after the day on which SSiTw^ 
the cause wns tried, if tried in term time ; but if in the va- n.ili. 229*.— i 
cation, within the hrst four days of the next term, as judg- Bin.24a,450. 
ment may he entered up after such four days are past; and ^^^Jf' 
*o in New York, generally. The same rules nearly i{i the uoit. 
English practice. Dougl. 171, Bin t. Barlow; Id. 797,. 
Rex V* Googh ; 3 Bos* & P. $93* The dny of the trial is 
computed one of the four ; but the rule does not extend to 
causes, where the term closes before the four days are ex- 
pired. The rule holds as well in criminal as in civil causes ; 
but is not absolute, as auy time heforo judgment if injustice 
be done by the verdict, a trial will be graoled. 
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Ch. 183. § 38. For fmsconduct of tlu plCs. son.'in'law granted. \vho 
Art, 7. s^*^' ^ juror, the cause was of grcai consccjncMce to him j 

'^^^sr\J dccicleti for the deft, he must pay costs, and that it was a 
13 Mass. R. ^pi^c^ul action on the deft^s. part. Granted, because two of 
8i8,Kiii«ht the trarerse jurafs had been on the grand jury, that |g>aad 
'^^rceport; the bill. Hussey^s case. 

and 21 . § 39. No new Criat will be granted for the miadireGtion of 
fic«iiMt' &. judge, if not to the merits of the caose^ or if it do not in* 

fluence the jury. 

Id.l6& § 40. The application for a new trial for newly discovered 

evidence, must shew it actually discovered since the trial. 
See art. 5, s. 11. 

Art. 7. Criminal cases. See several cases in the preced- 
ing part of this chapter. 
8 Dallas, 615, 5 !• New trial granted in the case of treason, on account 
u. stat»s V. of the previous declaration of one of the jury. 
Fri«i. ^ ^ ipjig ^^11^ acmiitted on an indictment, for not re> 

pairing the highways. Kew trial refused. 1 Wils. 398. 
And no new trial in penal actions, as a general rule, where 
the verdict is for the deft. 1 Wils. 17 ; 3 Wils. 59. But 
will be if the verdict be against him. 1 Wils. 329} 2 Stra. 
968, 1102; 4 Burr. 9557; Lotit, 451." 
lOKast, 268, § 3. New trial refused in a penr^l action, on n verdict for 
Brook q.t r. the dcfl., though on the grounti of its being agaiii-t evidence. 



Middlcrton. 



So 6 East, 315, Rex v, Keytiei. Indicluieut for not 



re- 



pairing a church-yard. 1 Wils. 17; 3 Wils. 59. 
6 D. It E. $ 4. In this case several were indicted for misdemeanourf 
M^' be' k ^ some of them were acquitted^ and some were convicted. 

Johns. Held, the court may grant a new trial as to those coovicted, 
Ca. iRi — 2 if they think the conviction improper; and Lord Kcnyon 
^-"VE^iSi?* said, "that in grantinff new trials the court know no limits- 

iBHy,.i72. tion, (except in some excepted cases) hut ihpy will either 

~5Bac.2d2. gi^ant or refuse, a new trial, as it will tend to the advance- 

liE. nicit of justice.'* "In one cinss o I offences indeed, those 

484, Rex r. % • t • i i i . 

FnuicM. greater (nan misdemeanours, no nrvv trial can he granted at 
all." New trial in a criminal case granted, if the deft, ^et 
a verdkl by a trick. A new trial may be granted in an in- 
formation in the nature of a quo tMrranto, The verdict had 
been found for the deft, against the weight of evidence; and 
the court said, that of late years a 9110 warranto information 
had been considered merely in the nature of a civil proceed- 
ing. The suit was to shew by what authority the deft, 
claimed the oflice of alderman of Caml)r?(!^e. 

^ 5. New trial never granted in a r rifiiinal case, where the 

Bex*. Be*r. ^^^^^ |g acquitted, unless he is guilty of some unfair practice. 
5 Bac. Abr. 252. 

12 Mod. 9, § 6. Deft, acquitted of a riot, neu trial refused, though iju 
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the opinion of the judge, that the verdict was against evi- Ch. 183. 
dence, because not obtained by the deft, by any unfair prae* Art. 8* 
tice or fraud. 5 Bac. Ahr. 252, 253. • V^V^/ 

But grnntrd \n a rnmiiial case after acquiLt;tl l>ecaiise the ]2Mod.9. 
deft, brought on the trial without giving notice of it to the 
prosecutor. 5 Bac. Abr. 253, Rex v» Coke. 

Settled, if the deft, be found guilty on an indictment ^c. 6B«o.26it 
may be a new trial. Dcfts. convicted of a conspiracy, 
must be all present on motion for. 3 Maule & S. 9, 11. 

Art. 8. Difftrmu htiwun mm triaU and venire fadat de 



$ 1. Vemrt /aekt9 de novo, was the ancient common law i Wii9.s6, 
process. New triak have been much allowed in modem J'JJJl'J"^ 
times. The most material difforence is thi-^ : a vervrt facias ^om. D 395. 
de novo mmt be granted on matter appearing on the f \re of — By the 
the record, but a new trial may be granted on things out of 
the record, and if the record appear entirely right. If the 75^.1_2 D.'k 
verdict appear to be given contrary to the evidence given at E. 63, 125.— 
the trial ; or if it appear the judge has given wrong direc- |^"car Si 
tions, a new trial will be granted. But a venire fadoB can sn, s'i— s 
issue onljr when the verdict is so imperfect that no judgment Mor. k. 259 
can be given upon it : or 2. Where it appears the jury ought iu^^^^l** 
to have found other facts differently. As if a jury, in a spe- various old 
cial verdict in trover, find a demand and refusal, a venire fnrm«i — i 
facias de novo shall go : for this finding is only evidence of 3^7" p^g^J^ 
a conversion., and they ought to have ibund a conversion* Ke- f, jMbell. . 
iiir« de novo, 5 Hen. Sc M. 318. 344. 

§ 2. Jn tlus case a new trial was granted for the deft, in a 1 wili 890, 
criminal case, upon the report of the jud^e and atlidavit of all JjJ Ktog^ 
the jurors, stating that the verdict was taken contrary to their "V""^'*'' 
meaning, and the judgc^s direction in point of law. h seems 

general verdict of guilty was understood and recorded, 
when in fact the foreman of the fury ** declared, that they 
did find him guilty of putting the three ducats into the pock- 
et of Ashley, without any in/fw^" and the words, withottt anxj 
ivtrnt^ were not hearf! reason of a great noise in court. 
So this was not granting a new tri il on any afterthought of 
the jury : was a verdict merely misenlered. 

§ 3. After conviction, the (li lt, must be in court to move for 2 Sira. 968, 
a new trial. No new trial in a qui tarn action after verdict flW,W6. 
for the deft. ; nor after four years^ acquiescence. 

§ 4. New trial refused after verdict for the deft, on a plea 4 Maute u 
of not guilty to an indictment for a nusance. ^ 

No new trial in a penal case after a verdict for the deft* 10 Mm. r. 
See Ch. 14C, a. 12, s. 17. 

§ In Connecticut, a motion in writing for the term the Kirby, 163, 
Sholei V. Stoddart.— Id. 206, Door r. CbupiDtn^Id. 882» Noy«t t. UuoliDgloo. 

vol.. VI. 33 
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Ch. 18S, trial is had, is sufficient notice to hold the other party to ftJH* 
»^rt. 9. pear nnd answer. If certain rensons be assigned tor con* 
\^^>,/^^/ luiuiiig an acLion, and all are reje* kd, they cannot be assign- 
ed on a motion lor a new trial. iNot allowed on account of 
new discovered evidence of a wiuie-ss, wliick by using due 
diligence might have been known and had at the trial ; and 
when witnesses named in the petition for a new trial, are not 
allowed to be sworn, other witnesses will not be allowed not 
€p42*A]8o '^^^^'^^ secus, if the witnesses so named be sworn* 
r ^iagiii.— ^ \V here justice has been done, no new trial will be granted 
Id* 408. for the judge's misdirection to the jury ; nor if the judge 
make observations to the jury on the question of accepting 
their verdict connected with evidence us>ed on the trial. 
Russel r. Bradley Si al. 
Mass. act, § ^' ^^^i^ ^^^^ Supreme Judicial Court has power to 
te^, 1818. order this writ of venire facias^ for the grand or traverse jury 
to attend the same court, to be returned, as will serve the 
purposes of of justice* 

Art. 9. Other Amencm earn* 

4 Cajii^»Il. § 1« A motion for a new trial, because the fact •''proved did 
Cain«?]t. support the verdict ; decided the court will not receive 

testimony to supply the deficiency of the evidence at the trial 
to prevent a new trial, unless the testimony offered be incoa- 
trovertible in its nature ; such a record &:c. 
dCainea'Ca. § 2. J^o new trial on the adidavii of a witness he was sur- 
prised or mistaken at the trial; nor because a juror was chal- 
lenged when the defies, counsel was occasionally absent ; nor, 
. thira« because of the discovery of new witnesses to the same 
fact sworn to in the original trial* 
2 Cain«ft* R. § 3* Costs in cases of new truiUt On granting one^ costs aie 
iiSls^V course, if not otherwise expressly directed ; or the new 

'Biittth!'* ^"al is granted for the jvidge's misdirection. So if denied, 

costs of course for resisting. 1 Johns. Cn. 970. 
JJCaines^B. § 4. No objection to a new trial if jiu^ment be entered be* 
fore argument, for want of an order to stay proceedings, re- 
fused to be granted hy the judge, because he thinks the clause 
will be decided within the lirsi four days of the term. 

5 CdoM* R. § 5. The newlj discovered evidence exambed on a motion 
^ for a new trial. As where on account of it coming from A. 

stated to be a person of good character and reputation, a new 
trial was moved for, n (!i davits were admifled to show that 
he was not worthy of credit. 
«Jol»n5. Cr. §0. Not granted on a mere technical objection, as if a 
^Jj^JJJI"* printed statute book be admitted in evidence, when it appears 

correct bv examining the private act. 
l^bos. Ca. § 7. The court of sessions, being a court of infei'ior juris- 
diciion, lias no power to ^rant a new trial after a verdict on 
the merits. 
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§ 8. On motion for a n^w tJMal, ihc. conrt in the pxprciseof Ch. 183, 
a sound discrciion, will take mio consiticration the injustice Art, 9, 
of the claim, as to which the jury may havo made a mist;ike» ^.^v"^^ * 
Per Kent C. J. 7 Johns. R. 238, 247, Joliuaou r. O^den. 

$ 9* The jury find a verdict for the deft, on a libel, the ^ 
court will not grant a new trial mmty because the iury mis- ^Hopkins 
Understood or disregarded the evidence» unless perhaps in a —3 Johns, 
case in which the defamation was so gross, that fiodbg for ^* 
the deft, would be pretty good evidence of prr^judice, par- 
tiality, or corruption. 3 Wils. 59} 10 Kast, 263} 2 Burr. 
664 ; Cowp. 37. 

§ 10. Exctssive damagts in ernes of tori} as defamation, libel, 
mA*\ general^ the court will not grant a new trial, except man v. 
where the damages are so extravagant as clearly to show Southwiek. 
passion, prejudice, partiality, or corruption in the jury ; and 
the court made a distinction between cases in which the 
damages are mm matter of opinion, and in which they may 
be clearly seen. 

§ 11. Pit. nonsuited; new trial refused, on the ground the » Johm. B| 
pit. was surprised by tae dtfente. Jacksou v. Roe j 1 VVils. 
99; dfiinney, 583. 

$ 13. JVMtf iUtmtftd eMneu The court will grant a l^^- ^ 
new trial on that which goes merely to support the plea of sSwt ^ ^ 
not guilty ; but not that which only supports the plea of jus- 
tification in an action of defamation. 

§ 13. Verdict set aside, and new trial granted ; a copy of ^ John*. R. 
the rule musi be served on the pit's, attorney before the deft. ^'^wuSiir** 
can move for a nonsuu loi not going to trial. 

$14. Action for a libel, charging insanity; parol evidence ioMiw.B. 
admitted to prove the averment m the declaration, that the s,e. 

fit. was state printer, and president of the Mechanics^ and vens — 2 Phil% 
armers' Bank, these facts being stated as matter of induce- 99. 
ment. Held, that in actions for lihrh and other torts^ the 
court will not set a verdict a.sidc on the ground of excessive 
damages, unless flagrantly outrageous and extravagant. 

§ 15. On the affidavit of two of the jurors, a motion was JJJ^J^!* 
made for a new trial, on the ground' they bad been influenced price's e'l 
in giving their verdict by the information of another of the r. 
jurors; out the motion was denied: tbia matter was decided 
on the general principles of the common law. See Cochran 
v» Street, 1 Wash. 79 ; see a. 4. 

§ 16. ^5 to nno trials in th charirenj cases. The chancellor MHae'i 
directed an issue to be tried at coniuion law ; and there beine *y^j!g 
two concurring verdicts on it for the same party, though both i 4^^^. 
against the opinions of the judges, and though there had 64a. 
originany been a verdict for the other party, held, the 
chancellor was not bound to direct a new tnaU See Ross 
Pines, d Call, 568. 
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Ch« 183. § 20* On an appeal from a decree of the Superior Court of 
ArU 9. Chancery for the K. D., held, that after the pit. has obtained 
, -^r a verdict in an art ion f^minding in damages, nnrl the law court 
ftiercja,. i. has rcfused a new trial, a court of equity ought cautiously to 
l**nTn\" M. intcrpo>e. This cause was brought into the court of chancery 
6d4, eoj. by an iiijuncLion to the judgment of a court of law. Where a 
defence is purely legale k mu&i be made in a trial at law. 
Maupin «• Wbitine, 1 Call, 224« And after a cause has been 
once fully decided at common law, equity ought not to inter- 
pose. Tenril Duke, 1 Call, 646. 
Harvey, t § 31* If *^(^g^^ evidence be admitted to the injury of a 
Hen ^M 55, pnrty, it is no cnu«:c of a new trial, if afterwards in the same 
«, Smith V. trijii other and le^al evidence clearly proves all the illo'^al 
evidence does, so that it does not vary the case. A f);iriy 
has no new trial, error, or appeal, where the error is to his 
benefit. 1 Wash. 6. 

§ 22. J^ew trials in cliamct-y casts restrained. When aa 
issue out of chancery is tried in a law court, and that is satis- 
fied with the verdict, and by it a motion for a new trial is 
overruled, and there is no exception thereto, the rerdict is 
never to be disturbed. In trying such issue, witnesses are 
properly examined viva vou ; hence not to be inferred, only 
the answer and depositions were used ; but rather there ou^ht 
to be evidence they were used ; as chancery oUght to eive 
directions as to reading papers filed in the cause. Paul & 
al. V. Paul, 2 Hen. & M. d25, 636 i 1 Kev, Code, c. 92 ; see 
Ch. 223, a. 1 U s. 37. 

§ 23. A new trial refused in equity, because the evidence 
discovered after the trial bad, and on account of which equity 
was urged to direct a new trial, misht have been obtained in 
season, if there had been ordinary dilkence used. De Lima 
V. GbsselTs administrator, 4 Hen* £ M. 369; Morris 
Ross 2 Hen. &. M. 408. 

§ 24. Rrninrk. The reader will observe, that in thennTTifr- 
ous cnsps above stated, as to new trials, various rules are 
found m the books, English and American; Init all subject to 
exceptions but one, that is, every amendment depends, on the 
whole, on the sound discretion of the court, which ao doubt 
will be influenced by practice and precedent. 
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CHAPTER CLXXXIV. 

rL£iU)lNGS-<-AMEr(DMEMS. 

PteadiDgs, amendmeDls, and matters aided hy verdict. (Aft 
to sundrj amendments, see Error, Ch« 137, and in other 
Chapters, see Index.) 
Art. 1. Gcjieral pr'tncipUs* 
1. Thon K;h the statutes respect in ji; amrndments, and which 
or cure defects in pleading, are numerous, they extend 
not in England, or in the laws of the I nited States, to cn'mi- 
na/ cases. Jiut the acts allowing aineittliijeiils in the laws ui 
MassachuselUi are general. Though by force of ihcsc acts a 
verdict may cure a title defectively stattd, it camutC cure or aid 
a defectm liiUi wd generally these statutes cure defect io 
/orm, not pointed out as special causes of demoirer, but not 
defects in nJbiUtncu 

$ 2. Sooie anmdmmU are made, and some defects cured, 
as well in criminal as civil causes, on the principles of the 
common lata; thrrefore it was resolved in this case, lhatSalk. 61. 
whatever at conmioti law might be amended in civil causes, jSJeMn! 
was amendable in cnminal causes ; aiid (he court said, " so is 
the law at this day and it has been held, that the 14 Ed. •Mod.aWji 
111. and 8 H. VI., are the only statutes of amtndmenls ,* and 
that the others are statutes of jeofaUi* QiMsre, if not more 
thao these two* 

§ 3. It is AO easy matter fully to understand the true prin- 
cipies of amendments and jeofails in the United States, be- 
cause these arc found not onl v in the common lair of Eng- 
land, in part on this subject aoopted here, and in many Eng- 
lish statutes, but also in several Ameriran statutes, Federal 
and State; contahiing dili'erent principles and different ex- 
pressions, and considerably differing m lorra and substance 
from those of England, as will be seen on a comuarison of 
them. These principles are naturally a part of a well digested 
system of pleadings, in which written fonns are adopted. In 
pracUce, in such a s^tem, the court and pardes nave the 
means and opportunities of discovering errors committed, even 
by the best pleaders, in numerous msianccs, especially in 
variations from established written forms. To allow every 
error or fr^nlt in form to be fatal, was early found to be in- 
tolerable, and almost a denial of justice. I'he rules of the 
comnnon law were found to afford but a partial remedy ; and 
therefore the wisdom and experience of our ancestors very 
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Ch. 184. early discovered that statutes were necc5;«?nry to aid that law 
ArU 3* ^^is respect. And it has been well said, that when plead- 
ings were ore temts^ " no science or nicety of expression" was 
required, and there was no tear of demurrers, or pleas in 
abatement;" and hence if a party could tell his own story, 
and make it understood by the bishop and earldorman," it 
seems (o have been sufficient. 

On the Conquest, to these pleadings, ore femct, carried on 
according to the dictates of conunoii sense, all the niceties 
and subtleties of the Norman lawyers were substituted. In 
this new system, which continued several centuries, of nicety 
anfi rhir me. every step and every defect ohjrcted to, nnd 
not rcctilicd, was fatal ; and as the pleadings in England were 
long in a foreign language, the subtlety was the more intoler- 
able, iii iliib wretched stale of things, it was in vain to fine 
lawyers for bad pleading; there was no remedy but ui a 
change of system. But in the course of ages, these Norman 
refinements, intricacies, quibbles, and subtleties, got so work- 
ed into the law of England, that they could not be wholly 
expunged in any practicable manner, the only remedy was 
ui gradual amendment. In this work of improvement, not 
much was done till the reign of Edward the First, the English 
Justinian ; and from his time to the present, this improvement 
has been goincr on, and has been the joint work of legisla- 
tures and courts of law. Fines for bad pleading had some 
good cflects ; by them, as well as by oiher considerations, law- 
yers in parliament, as well as in the courts of law, were made 
more attentive to pleadings, and to find remedies for the nih 
merous faults and defects that could not be avoided in prac- 
tising on the Norman system, transmitted as it was, to mler 
ages. In this progress of amendment, there was introduced 
one excellent feature in pleadings five centuries ago,—- flsot 
were short and pithy ; ana it is to be Inmerttorl that pirn*:, in 
Enirland especially, have lost too much of this character, 
whilst much improved in other respects. 
I • § 4. In this proirress, the principal tilings to be considered 

are the pruicipUs of the common-law on this subject, the 
twelve English statutes of amendments and jeofails, several 
American statutes to the same purpose, and the constructions 
that have been given of these in both countries. (Justices at 
sessions may alter and amend their judgment during the ses- 
sions. 1 Maul. & Sel. 442.) 

Art. 2. Principlts of the common law, 
3Bl. Com. A 1. By this law the judges could amend their jndcrnent 
5^ ana oti c r jiarts of the record, in the samo term in which it 

wa.s pronounced ; as during that term the whole record was 
deemed to be in the judges'* breasts, and not in the roll | but 
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\j thk law tlie kast mistakes of the clerks in making out the Qg^ x84* 

process or entry &c. in any part of the record, even a mis- ^j^j^ 
tako ill writing a syllable or letter too much or too little, ^ ^ 
made \oid the whole })roceedin<i;s. B ( o. 157 a, old editions, 
3J0, fjiibjin edition of 1793, Biackmore s great case. 

§ i2. ' Al coamion law very few amendments are authorized, 3 Maas.B 
and those when there was something in some part of the record 
by whkh to amcad." 

§ 3. It seems always to have been a settled principle at sBLCon. 
common law to allow trivial emn, as the mispleadings and 406.— Co l. 
other mislakes of the clerks, to be amended while all the pro- ^^-^^^ 
ceedings were in fari, but not after ; but in ancient times 
they were considered in Jieri and in the breast of the judges, 
only ''within the very term in which the judicial act was" 
done and recorded. But (his ancient strictness is done away ; 
and in modern times a more IiIh ral practice prevails, and 
wherever justice rt4uire3 11, liiiieadments arc allowed any 
time pending the suit or proceedings ; and these are now con* 
sklered in fieri and pending, until judgment is giyen, though 
the record be made up, and the term be past $ but now whea 
judgment is once given and enrolled, no amendment is per* 
mitted in a sabsequent term, on the principles of the common 
law. The consequence was, if the most trivial errors or de* 
fects in mere form wrrc not so amended in time, they became 
the grounds of writs of error, to the constant vexation of the 
parties concerned, and the delay of jusiicc. After a long 
time thus, the time for making common law amendments, was 
correctly settled to be while all was in Jieri^ and until judg- 
ment was rendered and enrolled ; but the other question stul 
remains, and forever must, in the nature of the case, that Is, 
what are among the small or ^ very few amendments^ that 
are authorized at common law. Liberal judges will allow 
aome that scrupolous judges will not. What is a small 
amendment, or a mere matter of form, nil! )i<;im1]y much 
depend on the special circumstanrcs of the case and the 
amendment proposed. In ascertainmg what amendments can 
or cannot be allowed, nothing more can be done here than ' 
to select some of the best rules and cases from the thousands 
io the hooks, in addition to those already stated m the prior 
chapters. 

§ 4. At common law, an amendment was allowed in an 1 c^. 
information, of a small misprision ; as in the title of the re- Ammd. A. 
cord, in the case of a riot, after a motion in arrest of judg- 
ment. 3 Mod. 167, Rex v« Hockenhul. 

^ 5. So in an indictment for a nusance, wLere the yimilifcr 2 Rol 59— 
was omitted in the issue. Saine omis.-^iori arm nded in a qui ^owp' 4^7. 
pom action ) that is, the clerk of assise did not join the issue,<^ 
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Cii* 1S4» S Cro. 502, Harris^ case, — so the verdict was without issue, 
Jij/i, % and though this clerk was removed several jears before, he 
i_fr was ordered to join the issue by way of amendment. So 
is^ue joined by way of ametidaient after verdict* 2 Cro. 67, 

Berlon t. Maiidcl. 

1 Com. D. ^ 6. So an indie (men t against two, worded in part in the 
AiMnd.A. eingular number, amended. 

Stm.848, § 7* IndicUniuit lor forgery of a bond, and variance in the 
••HjyM. addition of the obligor, and special verdict found. The 

---u. BaTm. thought this amendable at common law, there being 
something in another part of the record to amend by. 

1 Com. D. § 8« So the misprision of the court itself amended, as a 
non-entry of a continuance: so where the jura/a was entered 
between the tenant and vouchee amended to be between de» 
mandant and vouchee. 

CroCar. 144, §9, Information fjun warranto. Verdirt nnd indgment 

jM^v^Xiflon entered on a disclaimer. In making up the jtjd^mcnt the 
clerk oinitted the date of a material patent. In a snh<e(juent 
year alter this was done, the court ordered lim anuiidtd, by 
mterlining the date in the record of the judgment, on proof it 
was his omission, this date having been written in the margin 
of the paper book, and by accident, or otherwise, was cross- 
ed out. 

1 T^urr 1098, § 10* Qui tom action for usury on a note, and the date of 
^Milwi^i' *^ ^^^^ mistaken in the pit's, declaration. Allowed to be 
And' many amended, all being in paper. And the conr( said, the rule 
caset cited,! was, '■^that whilst all IS in paper, jou maj'' amend." This 
is an amendment at common law.*' '*7obe sure, the stat- 
utes of amendment do no not extend to j)cnal acLions." 
Dcnnison J. " there is no dilVerence between civil and penal 
actions, where they apply, as for an amendment at common 
law, and all is in paper.'' 
i2 D k R. ^11, This principle in this case, was recognized by the 
^GoS^^^ whole court; but as this action had been pending four 
Po|i|£ifeiL ye&rsi they would not in their discretion permit the declara- 
tion to be amended. The amendment, moved for wa<? in the 
dates and sums. The pit. was barred in another action by 
the statute of limitations. Pit. not allowed to amend after a 
delay of several terms. 2 Johns. R. 206, ^07, several cases 
cited. 

A D. b E. § 12. This was a penal action for usury, and pit. barred 
171, 174, In another action by said statute. Court refused leave to 
|!>wlrby- " ^he declaration, as to the sums stated to have been 

received by the deft. Lord Kcnyon reco^jnized Jii*;ticc 
wnkt«*eue. Dennison's principle above. Cited Rex r. Wilkes, 4 Burr. 

2527. Denied, because a penal suit that bad been loia^ 

pending. 



uy Google 



f 



AMENDMENTS kc. 265 

$ 13* So in this action the court resolved it would not Cm. 184* 
low anj amendment in a penal action, where the pit. was JirU % 
guilty of any delay in carrying it on. Declaration in a qui ^^v'^*' 
tarn action amended. 1 Wtls. 3d6 ; 8 D. It £• 30, Ranking 

V. Marsh, qui lam, 

§ 14. But in this action qui /am, the pit. was allowed to 6DfcE.643, 
araenJ iua declaration, after the liniiiation for bringing an- ^^'''■•••^^•y^' 
other action, as he had been guilty of i\o unnecessary delay : 
was an action againai ,*iUc dtii. fur acting as an aitoracy 
without a certificate. 

$ 15. But the aoMindment proposed must not introduce 7D.bE.6ff, 
any " new substantive <^use of action.^ This is an invaria- h^*]^^^ *'* 
ble rule. 

§ 16. This was an indictment for treason. In making up 4 Mod. 395 
the judgment, the words usually inserted, to wit, "^uor/ intf fc^riniu!! 
rtora extra xmtrem sfinm capianlur^^^ were inserted, omitting Waleott. 
" iptoque viiunfc toininirenturJ^'' Error wns brought to re- 
verse the attainder ; and a motion was ui ide to amend the 
judgment in this respect; but denied. The court seemed to 
think the omission was of substance. Many cases cited 
both sides. Replicatbn amended, pleadings l>eing in paper. 

1 Wils. 76. 

§ 1 7. A writ of inquiry was executed and costs tased,and 8tn.l077. 
lost before final judgment. Leave was given for a new writ 
of inquiry and inquisition, according to the sheriff ^s notes, 
and costs indorsed thereon, as (hey nppear to have been 
taxed accordin:^ to the coniinitiiu ni book. 

6 18. The entry w;is, that a minor appeared by attorney, scnuli4. 
amended to appour.tnre by s^nardian. i3ut not amended if 
no undertaking to appear, bira. 445. 

$ 19. Such mistakes as are made by the clerk ip court, idiiE.78S 
may be amended 5 but those in the pleadings being made by n^Jj'^H^^f 
the party himself, cannot be amended; and it is material 172, «. 4, 
there is something to amend by. Judgment de bonis proprits ^ i i^ ^ry r. 
amended. By leave of court trespass on a penal statute *°'** 
amended to one at common law. 

A verdict nv,\y be amended by the notes of counsel, as IConuD. 
well as of the iijd:z;e ; and if it be for the pit. or deft, gene- 
rally, and misentered, it shall be amended. Cro. El. 866 ^ 

2 Cro. 1 85. 

§ 20. So surplusage in a verdict shall be rejected as sur- *9s"»A8Dt- 
plusage, thougfk it be in an indictment for barrciry or other 
crime. 5 Com. D. Pleader, C. -38. 

§ 21. No substance is within the statutes of j*€o/Jj»75, per WardrHon- 
Buller J., Dougli, 63. But it is said, Hob. 240, a defect in gSJ^iJ— 
fbc count in substance, sliall be amended, where it proceeds 1 
from the misprisioo of the clerk ; as if the imparlance roll 

VOL. VI. 34 
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Ch. 184. ht mistaken contrary to the instructkm given. And 1 Rol* 
ArU 9. But no defect in form is cured by veidict at common 

K.^v'i^^ ) no^ necessary to be proved in findmg it. See art. 5. 
1 Com D. In all amendments, at comon law especially, it is always 
1 Sifis^aor" there be something hy which to amend ; and where 

there is not any thing by which to nnjrntl, no amendment 
can be made. ^ So even ;i matter not nuiu rial, shall not be 
amended, where there is iiothinu; by which it may be amend- 
ed and therefore, a rnoiiuii rct"u>ed to amend the estreat of 
a line, lur u misdemeanour in courl^ by adding the place 
Bqii. ac where the man lired, because no record to amend by. 
1 Com. D. § 3d, But a rejoinder in the paper book may be amended 
4m,kmtnA» ^jj^ draught signed by the counsel ; being verified by a& 
fidavit, this is something to amend by, though strictly not a 
part of the recorcL 
8 Co c««eof X 23 j] general pnnctph. It may be inferred from tlic 

2 Haw P. several sfatutr- of amer.tlmcnls and jeofaus, that at common 

— 4H. law, neiifier false l.alin, the omission of a word, syllable, or 
I\7o-!*^>7f— other defect or variance from the established forms, 

Cro. Car 144. were amendable ; but there were then two material exceptions 
--7H.vt.4S. to this general rule : First, all mistakes were amendable the 
sjy ^biriu * same term a new roll might be brought, 

139,73^,947. and of course the same roll was amendable : Second exceptxMi, 
—42 r J ni. any subsequent part of the record could be amended when re- 
^l^^hd^* pugn^tit to a prior part in a subsequent term ; or when a 
Raym. 14 ti. part was surplusage, and something on record to amend by, 
•-bUleasv. because the judges wore not to record against a former it- 
cord ; as stated in Biackmore\s case, post, where it appeared 
by the record, that the venire facias &cc, should have issued 
between A and C. but was by mistake issued between A and 
B, so amended ; as it appeared by the record itself, this erro- 
neous issuing of the ventre &c., was repugnant to the former 
parts of the record* 

§ 34. in the English proceedings, and in making amend* 
fliehts fa. therein, it is obserrabre that a subsequent part 
lias repeatedly been set right, or amended, by a prior part 
in the record or ease, according to the English prnriirr ; 
there, the party's instructions to the cursitor, are in many 
cases, the first ^tep ; and from these he makes out ihe origi- 
nal writ, and if this vary from them, it may be amended by 
them. So the office paper book is another step in the order of 
proceedings in the English courts, in many cases ; and is in- 
structions to the protnonotary to enter up the imparlance 
roll; and therefore, if this varies from that, by that may 
this roll be amended. The principle seen in these instanceSt 
will be found to exist in scores of cases in the English prac- 
tice, which are no precedent in ours ; nor would they be, 
were our statutes of amendments and jeofails^ like the Eug 
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lish ; because the successive steps, parts, or stages of a cause, Ch. 1 84. 
are often so verjr difiertat. m our practice from those in the Art. 2. 

f 35. Again it may be observed, that the Endbb statDtes 
ef anendments and jeo/ai/f, passed by piecemeal, have been 
enacted altogether in reference to the successive and settled 
order of the parts and steps in pleading, and in the proceed- 

ins^ in a course of justice, in that country: nnd as !hr?c 
parts &,c. diffier widely from ours, both in numbers and ordrr 
of arrangement, tho-c statutes, on this account also, if adopt- 
ed here^ will be found to have much less application to our 
proceedings. 

§ S8, The order of the parts in civil actions, in the Eng- 
lish proceedings, and so of amendments at common law, or 
bv statute, are generallv thus : U The instructions of the 
pit. or his attorney, to the cursitor to make out the original 
writ : 3* The process to bring the deft, in to answer: 3. The 
imparlance roll : 4. The plea roll : 5. The jury process : 
The nisi priits ml! : 7. The verdict: 8. The judgment: 9. 
The execution thereon : so every after, is amendable by 
a former part, at the proper time. The same principle holds 
in criminal proceedings at common law, and in other pro- 
ceedings i and is the ground work of most amendments ; but 
if the nr9t step be wrong, it is evident there is nothing in the 
recora by which to amend it, and there can be no amendment, 
but upon affidavit proving some mistake or fault amendable ; 
but amendments on facts proved by affiduvits arc rare. The 
same principle may apply in our practice ; but it will be 
found that there i« Tmt liiflc samme^^s in the dcfni!. 

§ 27. There is another principle that holds in both coun- 
tries, namely — neiihor the aid of a verdict, or an amend- 
meni can extend lo matters of substance, or whatever is 
essential to the gist of the action, but only to defects in mat- 
ters of form ; but all such matters of substance must be stac* 
ed ; and if stated, may occasion a different verdict from that 
which is given when not stated. Hence, whatever is thus 
essential cannot be cured by verdict, or introduced by way 
of amendment, but by the express intent of some statute 
allowini]^ the very amendment, or aidincj the very defect. It 
is a general and essential rule of la'<\ that all substantial 
facUi be stated in proper time and phu t, so that the other 
party may seasonably know what in substance he has to 
answer to, and prepare accordingly ; and stated too, in such 
a manner, that he may traverse the whole or any part, as he 
pleases, of what is material. In fact, every material matter 
in every declaration or plea, must be so clearly an l directly 
stated and averred, that the party may put it in issue if he 
chooses* 
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Ch. 184. Art. 3. English slatntes of amendments and jeofails. 

Art, 3. § !• These were made necesaary, not only by reason of 

\^^sy^^ the defects of the commofi law in this respect, but by reason 
of the singular conduct of judges ; some of these having been 
punished for making improper amendments^— others took an 
opposite coursC) and sullenly refused all amendments, how- 
ever small or proper, under a shew of fear and timidity. So 
in reality, in ages of ignorance jnd darkness, there came to 
be no amendmcnls at all ; and iiKlnrmcnts perfectly just on 
the niorits were reversed or annulled for the most u itling in- 
forrua lilies only in the proceedings. This evil became in- 
tolerable, and hence parliament was induced Lo pass the 
numerous statutes of jtufaiU and amendment which follow* 

i4E.lILe.e. § 3. This act enacted that ''no proem shall be annulled 
or discontinued by the misprision of the clerk, in whatever 

1>lace it may be, by mistaking in wridng, one syllable or one 
etter too much or too little ; but the same shall be amended 
as soon as perceived, by challent^e of the party or otherwise, 
"wiiliout giving advantage lo the party that challenge.^ the 
same Ix cause of such misprision.^^ . This was one ot the sta- 
tutes of amendments. 
il ILnr.«.8. § 3. Tisis statute enacted " that records or process of pleas, 
real and personal, whereof judgment is given and enrolled, or 
things touching such plea, shall in no wise be amended nor 
impaired by new entring of the clerks, or by the record or 
thing certified in witness, or command of any justice, in no 
term after that such judgment in such pleas is given and en- 
rolled." Statute of jfofails, 
9 B. V. c 4. § 4. This statute enacted, after reciting the said act of 14 
E. 111., c. 6, that doubts had arisen in the construction there- 
of, " that the justices before whom such plea or record is 
made, or shall be depending, as well by adjournment as by 
way of error or otherwise, shall have power and autliority 
to amend such record or process as aforesaid, according to 
the form of the said statute, as well after judgment in any 
such plea, record, or process given, as before judgment given 
in any such plea, record, or process, as long as the same re- 
cord Mtid process is before them." Merely explanatory of 14 
E. ill., c. 6. 

'4'II.VLe.8. ^ ^* This act also rrri(p<^ the said act of 14 E. 111., c. 6. 

and 9 H. V. c. 4, and in ikt s the last perjH tnal, and*enacls 
that the last shall have force and effect in every record 
and process of the same, as well after judgment given upon 
verdict passed, as upon a matter in law pleaded." Merely 
explanatory &;c. 

8ii.vi.ci2. § 8, By iiijg act it is enacted **that for error assigned in 
any record, process, or warrant of attorney, original writ o? 
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judicial panel or return in any places of the same rased or Ch. 184. 
interlinea, or in any addition, subtraction, or diminution of jirL 3. 
wordsi letters, titles, or parcel of letters found in any such y^vXi^ 

record, process, warrant of attorney, writ, panel or return, 
"which rasinsrs iniorlineations, addition, subtraction or diminu- 
tion, at th'^ tliscK iioti of the justices of the courts and places 
in which the said record or process by writ of error or olher- 
"wise be certified, do appear suspected, no judgment nor re- 
cord shall be reversed nor annulled.** Purtber power to 
amend the misprisions of the clerks; by this act, justices 8H.YLe.Mii 
have power to amend the clerical mistakes of their clerks 
and onicers depending before them, as well by error as other- 
vise. (Statntf s of Amendments.) 

§ 7. This HCt recites the evils of mispleadina^s, and enacts 32H.VULc 
" that if any issue be tried by a jury, in any action or suit at 
common law, in any of the courts of record, that the justices 
shall proceed to jgive judgment in the same ; any mispleadings, 
lack of colour, insufficient pleading, or jeofmU^ any miscon- 
tinuance or discontinuance, or misconveying of process, mis- 
joininc: of the issue, lack of warran! of attorney of the pnrly 
againj-t whom ttie same issue shall happen to [ye trie*], or any 
other Uiuh or negligence of any of the partirs, their counsel- 
lors or attornies, had or made to the couLian notwithstand- 
ing,** and that such judgment shall stand anil be in full force 

$ 8* By this act it is enacted, that if any verdict be given 18 El. 14. 

in any action, suit, bill, plaint, or demand, in any court of re- 
cord, the judgment thereon shall not be stayed or reversed 
by reason of any defanh in form, or lack of form, touching 
false Latin, or variance from the register, or other dcfauhs in 
form^ in any writ, original or judicial, count, declaration, 
plaint, bill, suit, or demand; or 6r wantof any writ, original, 
or judicial, or by reason of any imperfection, or insufficient 
return of any sheriff or other officer ; or for want of any 
warrant of attorney, or by reason of any manner of default 
in process, upon or after any aid, prayer, or voucher, nor 
any such record or judment after verdict to be given, here- 
after shall be reversed, for any of the defaults or causes afore- 
said :** provided this act shall not extend to appeals of felony, 
^nor to any indictment or presentment of felony, murder, 
treason, or other matter, nor to any process upon any of 
them, nor to any writ, bill, action, or information, upon any 
popular or pmn! statute.'" — {Oi' jto fails.) 

§ 9. This act refers to the said acts of 32 II. VHl. and 21 Jam. I. c* 
18 El. and enacts, "that if any verdict be given for the pit. '3. 
or demandant, or for the deft, or tenant, vouchee, prayee in 
aid, or tenant by receipt, in any action, suit, bill, plaint, or de- 
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Ca. 184* BUifid in aajr court ci record, the judgmeiit ibereopon sholl 
JirL S« fiot be sCayra or reversed hy reason of any variance in form 

^^g^ym^ o^^^i/y between the original writ or bill, and the declnntion, 
jilaiiit, or demand, or l.jck of ^ny averment of any lile or lives 
of any person or persons, *>o as upon the examination 'he said 
person I luve to be in life; nor for misnamiog any luror, 
that he a^>j>ear to be the man meant to be retttmed; or by 
reason that the pit in ^teiione firma^ or in any peraooal ac* 
tion or aait (being a minor,) did appear by attorney therein^ 
and verdict pass for him:'' like jmnw as in the Mid 18 EL 

(Of jrofaiL) 

1ft k 17 Ch. § 10. This statute enacts, lliai after verdict in any action, 
11.8.8. gyj^^ demand, in the courts of record, judgment there- 

upon shall not be stayed or reversed, for any want of furm or 
pledges ; or for want of proferi in Curia of any deed, or of 
letters testamentary, or of administration; or for the omis- 
sion of «t ti armit, or cmtra paetm^ or for the mistake of tht 
■ christian or surname of either party ; sums, day, month, or 
year, in any bill, declaration, and ploDdirig, being right in 
any writ, plaint, roll, or record, or proceeding in the same, 
to which the pit. might have demurred, and shewed the same 
for cause, or ior want of hoc paralus est verijicartf or hoc parth 
Uu tit veri^art per rtcorimn ; prout patel per rteof^um $ for 
that there is no right ventM, so that the trial was by a jury of 
the propercounty or place, where the action is laid;** nor for 
that idea concessum est is entered, for ideo consideratttm at per 
curtam ; " and that all such omissions, variance* and defects, 
and other matters of like nature, not being agamst ihe right 
of the matter of the suit; nor whereby the i.ssue or trial are 
altered, shall be amended, where si^ch judgments are or shalt 
be removed by writ of erfor.** QiMsre, uT not a statute of 
amendment. 

Ailii'c L ^ ^ ™' ^ amendment of the law 4cc* enacts^ 

' that when any demurrer shall be joined and entered in any 
action or suit, in any court of record within this realm, the 
judges shall proceed and give judgment arcoixling as the very 
right of the cause and matter it) law shall appear unto them, 
without regarding any imperfection, omission, or defect in 
any writ, return, plaint, declaratbn, or other pleadings, pn^ 
cess, or course of proceeding whatever, except those only 
which the party aemurring shall specially and particti<» 
larly set down and express, together with his demun*er, as 
can^rs of thr «amf\ notwithstanding that such imperfections, 
omissions, or dcfeccs, might have heretofore been taken to be 
matter of substance^ and not aided by 27 Ei. c. 5, so as suffi- 
cient matter appear in the said pleadings, upon which the 
court may give judgment, according to the very right of the 
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cause ; and iberdbre no advantage or azCMilioii iball be ta- Cm. 184. 
ken of or for any immaierutl trooersty or of or for default of AwU S* 

mUrmg pUdgea upon any bill or declaration ; or of or for de* u'^f 
fault of alleging the bringing into court any bond, bill, inden* 

lure, or other deed whatever, mentioned in the declaration, 
or other pleadings; or of or for the dcfanh of alleging of bring- 
ing into court letters tfstanientary, or of administruiiun , or 
of or for the want of averment of hor paratus fftt verifiiart^ or 
hoc paraim est verificare per recorditm ; or for want of alleging 
proul paitt per recordum ; but the court shall give iudement 
acoording to tbe ver^r right of the cauae at aforefaiUf withont 
regarding any such unperfecuons, omissiona, and defects^ or 
any other matter of like nature, except tbe aame ahall be 
apecially and particularly set down, and shewn as cause of 
oeaitirrer: 9 Anne extends the 4 and 5 Anne, and all the aAiuitt,e. 
8tatnfo«i of jrnfnih^ to informations in the nature of a rpio ^ 
zrarranto, luiti ] rorrpflings thereon; nnd the 4 aiKl 5 of Anne 
extends them to judgments by default, so tliat all defects are 
cured by judgment on defmilt, w hich are cured hy said sta- 
lulcs after vtrdicl^ but not those cured at common law on 
▼ordict. 

§ 13» By this act, after Terdict, judgment shaH not be 6 0«e.«.t8, 
staved or reversed for anjr defect in farm or mfrttance, b anjr 
bill, writ, original or judicial; for any variance in auch writ 
iroin the declaration or other proceedings* 

It has been thought best to cite these numerous acts T«r- 
hatvn (altogether not of great length) for two ronson«? : 1. It 
is clear that our American «;talutrs of ammdnunls and jtofaiU 
have been formed and wordt d tn .substance from these Eng- 
lish acts; and whether these have been adopted in the United 
States or not, the English legal constructions of many ex- 
preaaionB in them will verjr well serve as gjuides in construing 
many similar expressions m the said American acts : 9. Such 
an infinite sumber of amendments &c* and technical notions 
are involved in the numerous and comprehensive expressions 
in these English statutes, that it is impossible to have a cor- 
rect idea of their true meaning from any extract* ; but usually 
the very words must he well attendee! to. But it is to bo 
undcrsioot!. that these English constructions are useful to us 
only on geiieral principles, and in leading cases, and not in 
that detail arising from a vast many dilferent forois aiiii rules 
of practice in England, not in use here* 

9 IS* Generally the English determinations on these Eng- 
lish acts deciding what b fwm or substance, a material vari* 
ance or not, fault of the party or clerk, surplusage or not. 
material rasures or not$ miscontinuance, dtscontinuanec. mi^- 
conveying of process, or misjoining ij^suc or not : what is h 
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Gb* 164. crinmal or ehU cause, &c. apply in our practice, and in the 
ArU 4* construction of our said acts. The reader will observe, among 
\j^y>^ the English acts only 5 Geo. III. has any reference to maUers 

of '■nbstancc^ and this only after verdict. 

Art. 4. jMassachusetts statutes and ruUs of court as to 
atJunditunts ^c, 

§ 1. It will be observed, that our ancestors came from 
England to America before att the above English statutes of 
amendments BXkdjeofmb were passed; that is, about the time 
that of 31 Jam. L was passed, and before the omnipotent act, 
as some have called it, of 16 and 17 Ch. II., was enacted* In 
this state of these laws the Colony legislature of Massachu- 
ColonvBct, setts in 1641, enacted, ''that no summofis, pleading, judg- 
A. D. 1641. ment, or any kind of proceeding in courts or course of justice, 
shall be abated, arrested, or reversed, upon any kind of cir- 
cumstantial errors or mi^lukes, if the person and cause be 
rightly understood, and intended by the court thus early 
our ancestors in Massachusetts passed this short but compre* 
henstve act, on this subject, and it seems rather to be ituer- 
red that they intended it as a substitute for the said English 
acts on this subject ; for " proceeding in courts and course 
of justice not only included declarations, pleas, &c., but 
bail, officer's returns, &,c. As this act directed no amend- 
ments to be made, btit declared that " circumstantial errors 
and misfnkfs,^ should not vitiate any proceedinirs "in a 
cour>e of justice," it was not so properly a statute of aviend- 
ments as it was a statute o{ jeofail ; that is, according to many 
authors, a statute that aids or cures defects in judidcial pro- 
ceedings) at certain periods, withoui any amendsnmt ksmg 
SBi. Com. „uide ; though justice Blachstone thinks the statutes of anun^ 
* ment and jeofail were so called, because when a pleader per- 

ceived any slip in his pleadings, and acknowledged it (jto- 
fail) he was at liberty to amend. 
^au.act, ^ 2. This colony law wa< revised or rather re-enacted in 
1701, in these words, " no summons, process, writ, judgment, 
or other proceedings in court or course of Justice, shall be 
abated, arrested, or revcrsrd, for any kind of circumstantial 
errors or mistakes, where the person and case may be rightly 
understood and intended by the court (and added) ^' nor 
through defect or want of form only ; and the justices, on mo- 
tion made in court, may order amendment thereof.^ This was 
proj crly a statute of amendments and jeo/ai/*; for the pleader 
by his motion to amend, acknowledged his slip or fault ;je(/at7; 
and the act directed the amendment fo he made. A question 
miLdit well arise, what was the elTect of this act, if no amend- 
ment was moved or made; did it cure the defect? If not, 
then, as many defects in form have ever, in our practice, 
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been consiclrred as cured by verdicts, on %vhat law was this Ch. 184. 
aidini; tlclccis but on the English statutes viewed as in lorce ArU 4. 
here? This act aided or cured in some form or other, three 
sorts of defects in pleading, and process, and proceedings in 
a course of justice : 1. Circumstantial errors: 2. MUlakes: 
nitBt mean mbrnkes in form, not in aabstance : 3. Defect or 
want of fonn only. 

§ 3. Tfaia act already cited once or more times, ia in the Mms. met, 
very same flense^ and quite in the same words of that of the Oci.a(^l784 
Province, passed in 1701. 

§ 4. Rules of court as to amendments SMdjtafaUk in Mas* 
iachusetts. 

§ 5. By this act the Supreme Judicial Court has power MaM.Mt, 
to make anrJ record rules and regulations, " respecting modes ^jtj*^^'*^ 
of trial, and the conduct of busineas," at discretion, not re- 
pugnant to the taws of the Cpmmonwealth* 

This court made tfae f<Alowing role, to wit, <*that in all cases, j^^^i term, 
(except after joinder m demurrer) the plu shall have leave iTsa, 
to amend his writ and declaration, upon his paying the defU 
his costs, or agreeing to a continuance, at the defies. electioo» 
providrd always, that the deft, shall have leave upon such 
amendment to plead anew/' 

§ 6. This court also made n rule, (Jlrc( 11112; when any ac- nu]^, ITSS^ 
tion was continued to amt lul Sec the aaictidiiifnt, new dec- *eb. 
laraiion, special plea, &c. should be signed and tiled three 
months before the term to which it is continued Sic, 

§ 7« In this action the court recognized the said acts of s Mm. v. 
1782 and 1784, and observed i» power " to order amend* "^^H? 
mcnts IS derived from statutes,^ navmg power at common gm. 
law but in a very few cases, and those only where there is 
something on record to amend by; and that an order for 
amending a dcrlaraiion is not a cause for filing a h\\] of ex- 
ception, oil tHc act of 1R03, ch. 93. But the common law 
did not confine the something to amend by, to the record. 
Sec cases above cited; and an. 9, s. 10; art. li ; Ch. IQOy 
a. 3, s. 1 1 . 

§ 8. Other Amrkan staiutu 4^. o« to ommimmU ^e. Act of the 
This act is the same in substance and words as the Ifassa- F"'^ 
choectts act of 1784, elcept this act of the United States is cUed cL!i»o| 
expressly confined to civil causes ; but will extend to pensd a. 9. ' 
actions, as they have been adjudged to be civil actions. 

§ 9. It appears by the very comprehensive expressions in 
these Amerirnn statutes, that have existed since 1641, that 
when only cuTumstantia! errors and matters of form exist in 
the procecdincrs, and the essential p^rln or matters of sub- ^ 
stance arc J igiii, they shall stand, and such circumstantial 
mistakes be amended on motion. As to what is substance or 

roi.. Yu 35 
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Gh. 184. (ornir sec oiiier t h a piers. As Ch. 180, a. d &€• Or what 
.4r/. 6. is essential or rircmn^tantial. 

§ 10. It may be obbci vtd, on all these statutes, that ihejr 
aid only niaiicrs of I'orui iti civil actions, or circumstaiilBl 
errors or mntakes, and not matters essential to the action or 
defence or of substance, even in civil actions ; and they have 
no relation to suits properly criDinaU Hence, if anj mat* 
ter of substance or essential to the action, or to the defence, 
in civil actions, be not alleged, it is not cured by pleading, 
hy verdict, or judjjmcnt, but maybe moved in arrrst of judg- 
menf. or assij^rd for errtr ; but matters of form or circum- 
stance in civ", actions, may be cured, by pleading, by verdict, 
3 BL Com. or judgment ; and error now lies only for some material 

mistake ; some defect in, or want of substance. 
• CMneh, ^ 11. The Supreme Cburt of the United States will not 
^aode- direct the court below to allow the proceedings to bo 
Tiiie.— * amended, which have been had in that court ; and after a 
« Cranch, cause is remanded from the Supreme to an Inferior Court, 
Im/cobu"^ it may receive additional pleas or admit amendment; and 
0ii4gioa. amendrncnts mny be allowed by the court below, after judg- 
mcnl on demurrer aflrrmed in the Supreme Court of the 
United States. Fatal error in lUe declaration* 6 Cranch, 
221, 225. Quarts if aiut ndable. 
M § ^2. Verdict for the pit. on one count m an action on 
Bmwn, 7 M. statute of usury ; on other counts for the deft. Chris- 
tian name of one person mistaken, allowed to be amended at 
common law, by filing a new bill, then amending the issue 
rolL The nisi prius roll was right* 

Art. 5. Common km and Mud 8tatutes,mattrial dislinctioru, 
§ T. In proceeding on this subject of amendments and de- 
fects in pleadings cured, it is vrry nntrrial to keep up the 
true principles of distiiK (ion. between those at common law, 
as including criiuinal ;is well as civil cases, and tho>e on 
the said statutes, usually understood to be coid'ined to civil 
causes only. There are other reasons for preserving the 
true distinction alsM>, which will appear in the sequel, 
s Saund 222, § ^ Xho truo principle on which a verdkt cures de- 
^H4ai>"'o^ fects at common law, namely, if there be any defect, or fadt 
^'ms' . notes, any omission, or imperfection in pleailing in fomu or substanGe» 
"jCro.C«\ f3t0l on demurrer, yet if the issue be so formed or joined, as 
292^1 Sulk ^^'^1 of it, necessarily to require proof of thr- facts omit- 

866. — Com. ted or badly stated, and without whicri it c mi of be |)resum- 
Mo*d3^-3 fhe judt^c would have directed, oi liit jm y would have 
wns!a76.-- ^o«J'><^ i^ic verdict they have found, then such defect, or fault, 
IkHx^uitk^ omission, or imperfection, is cured by the verdict by the 
i^D common law; or such defect i% mjeofaii after a verdict is 
25. 147^ found in the case, which fairly implies that such facts were 
1>iS4»-7 D.U. MS. 
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proved m the trial of neceMity, as otherwise, or if not prov- Ch. 184. 

ed, the verdict could not have been directed or found. This Art. 6. 

is the general principle ; but subject to the limitations here- 

in after expressed; especially, the rale that the verdict must 

be according to the evidence, and that accoixlins to the allega* 

tlons ; also, the rule, (hat what is implied need not be alleg* 

ed ; and is traversable &,€. 

§ 3. Cases. Debt for rent, by the bar^inee of a rever- l 9tn.78. 
sion, he, in bis declaration, omitted to lay the tenant's aiiorn- H^Jj-Jj**^ 
njcnt, then necessary (being before the 4 and 5 Anne) to com- Steveli*.' 
plete the bargainee's title. The deft, pleaded nil dehtt^ and 
verdict for the pit. \ and held, this omission was cured by 
the verdict, by the common law. But Seijeant Williams 
observed, that such omission is fatal on a judgment by de* 
fauU, since the said statute of Anne ; ^ for it is clear, that 
unless the tenant had in fact attorned, the pit. was not entit* 
led to recover." "It is not alleged in the declaration, the ^" Steonrfu, 
tenant had attorned and at least it was as probable he had 
fioly as that he had; and there is no evidence which was the 
fact. Upon what ground then, can the court presume any 
attornment? The judgment by default afToras nonej for 
that only admits such facts as are alleged.^ *^ Hence^ if 
nich facts shmild be held to be aided after a judgment by de- 
fault, it might frequently happen that the court would give 
judgment nr the pit. where he is not entitled to recover.^ 
^ But where a verdict has established the grant, that is a 
sure groDTif], whence the court can presume attornment be- 
cause without proof of it, the pit. could not have made out 
his title as bargainee of the reversion." Williams further 
observed, that where the grant of a reversion or other here- 
ditament lying in gratit, and to be conveyed but by deed 
onl^, is pleeded, but is not alleged to have been bv deed ; 
or if a leoffinent be pleaded without livery, so dnat the 
grantee or feoffee does not shew in himself, a perfect titled 
yet if the grant or feoffment be put in issue, and found by 
the jury, the verdict cures such imperfection, by the common 
law. But such defect is a fatal objection after a jndcfmcnt 
by default; as the defl's. default confesses nothing but what 
is stated in the pit's, declaration, lltuce. a verdict impliedly 
finds a fact (not ailegrtl) not admilttd b^' defatil?; and as is 
conceived, not admitted l<y demurrer. As also lii Collins x>. CS^WiMt. 
Gibbs, stated in art. 7, in which case the deft^s. promise was 
OD a condition precedent, and this was not averred to be 
performed, by the pit. in his d««laration. Judgment on de- 
fault, and arrested for this omission, not cured by this judg* 
nient; for, says Williams, ^Uhe objection holds exactly the 
aame as if it had been on demurrer.^ S Burr. 899. But 
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Ca. 184* ^ omission is cured hj the verdict, by the cOBumn 
ArU 5» 1^^*'' WiUiams* Note, 1 Saund. 238, c. 
1^1^^^^ § 4. Case against three defts., that they by a conspiracy 

1 Siiund228 ^ aniong them, mnliriously prosecuted the pit. In this action 
«. 23(1. b. ' it is material to allege, the lirst suit is terminated j but lit M. 
Skinner v. i^jc want of this averment is cured by the verdict ; and it 
seems to be Williams's construe lion, tluu i[ (Jul so on the 
principles oi the common law ^ but the coai i did not ^ccm 
to consider it as material that this fact was proved or not, as 
the verdict found the deft* levied the ptaiot, caused the ph. 
to be arrested on it without cause ; so a malicious prosecu* 
tion without cause, was in fact found. Numerous other 
cases are cited or found, to establish the general principle, 
that a verdict by the common law cures an omission, 
when the verdict itself affords a fair inferciice such omitted 
facts must have been proved at the trial, though uoi alleged 
in the pleadings. 

In BtsMwIv. § 5, 2d. But the verdict has no such effect whenever 
Junf44 "* i'wp'yi or afford a fair inference, that such omit- 

FraiiM V. ted fects were proved at the trial* But another rule governs, 
Tflni^. namely, if any defect or fault, omission, or impeHiectko» 
though only in form, ^ in some collateral parts of the picbding, 
that were not in issue between the parties, so that there was 
no room to presume that the defect or omission was supplied 
by proof, a verdict did not cure them by the common law." 
As in this case, in w hich a prescriptive right of common (in 
trespass) was replied and put in issue, and a verdict found it. 
But the pit. omitted to aver, 1st. that las cattle were in the 
part of ihc land in which he claimed common : 2. Thai they 
were Ummi and eoutham on his land. Held, these omisiioiis 
were aided by the verdict finding this right ; for the court 
said, after verdict, it shall be intended, the pItV. cattle were 
in that part of the land in which he had common ; for other- 
wise the defu might have taken advantage thereof by dc> 
murrer or rejoinder ; but when he ioi?is nn(] travrrsrs the 
preiicription, and it is found against him, -'the want ol aNcr- 
ment. and all other faulis are aided by the statutes (>\ jfo- 
faila,'^'' Williams savs, the verdict for (he pit. did not cure 
these defects 5 ^* for tlie only point in issue, was the prescrip- 
tive right of common, and therefore, the fact of the catlje 
being itvani and coiteftcmf upon the p1t*s. land, or not, was 
not at all necessary to be proved before the jury ;^ but afler 
Verdict, were aided by the statutes of jei^is. and are now 
after a iudc^mmt by default, by the statute of Anne, whick 
cures all defects, cured after verdict by those statutes, 
J DkE.141i 5 6. 3d, Tf)r mniirr omitted or badly stated, must not only 
•!*eW£wT ^ impliedly ioumi by the verdict, and so affording a fiaxr 
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iniereuce iL was proved at tlie tiiai ; but it mu^t alfro be im- Ch. 184* 
plicdly included m the ftcts itated in the declaration, accord- Ari. 5. 
ing to another general rule in pleading, to wit, that the yerdict >,^^-v'w 
must be according to the evidence, and that according to the 
allcgationB; and accordingly, this case was decided ; which 
was debt for several statute penalties against an officer for 
impressing seamen, not liable to be impressed ; and the pit. 
in iiis drclaration averred, they liad not deserted from his 
majetty 's ship Diamond : whereas on a true construction of 
the stauite, on the subject, he should have averred in his 
d^laraiion, that they had not deserted from any of hia ma- 
iesty^s ships of war ; this he omitted, and after verdict, for 
ahn, judgment was arrested for this omisnon. It was ar> 
gaed for the pit* that as the Act, thej had not deserted from 
any of his mi^ty% sbi}>^ of war, was essential to the pltV 
recovery, and to a verdict for him, it must after such a ver^ 
diet, be presumed this fart was proved fit the trial, as othcr- 
wisr, such a verdict could not fiavc been found. But the 
couri ?aid, that " nothmg; is to be presumed after verdict, but 
what is expressly slated in the declaration, or what is neces- 
sarily implied from those facts which are stated." In this 
case in connexion with the preceding cases, we see the true 
principle established ; namen^^bat the verdict to care de- 
fects hi badly pleading faet^-ot tim omission of them, must 
not only implv or afford a foir inference they were proved 
at the trial, but also, that they were necessarily implied 
firom those facts which were stated^^ in the pit's, declaration ; 
thus shewing both essential; for in this ra«f. as the jury 
could, on the law of the ra^r. not have iouriJ lluir verdii t as 
they did, for the pit., if the Jact they had not des( rted trcmi 
■finy of his majesty's ships of war, was not proved aL the u ial. 
'1 his verdict for the ph. clearly implied, and afforded a fair 
inference this fact was so proved ; yet the court said, this 
was not enough to cure tne defect or omission, but that it 
was also necessary that this fact should be impliedly stated, 
or contained in the declaration ; but it was not ; bnt it was a 
iaU collateral and by itself, no way implied from any fact^ 
the pit. did state or allege. Henco, it came within the rnlc 
stated in France t. Tringer, in connexion with the rule the 
evidence follows the allegations &c. 

§ 7. The same principle evidently prevailed in the above 
cases of attornments, ilie ieoliincni and grant ; for when the 
party pleaded a grant of a thing lying in grant, so not to be 
conveyed but by deed, and attornment, or feoffment, in its 
nature including livery, though he did not say by deed, or 
with attornment, or livery, yet as these were actually parts, 
•nd material parts of such conveyances, in their nature, and 
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Ch. 184. without tbem the grant ov feoffiiwnt was b hci, no grant or 
Jirt* $9 ieofibent, each deed, attornment, or livery, was ^ necessanly 

^^^-y-^ implied from the fitcts^^ stated ; that is, the mere plea of a 
grant of an incorporeal hereditament, or of a feofiment, im- 
pliedly included such parts. Though Williams noticed the 
case of Speires t*. Park or, he did not appear to give it its due 
weight in his notes on Stennei v. Hogg, and Skinner v* 
Gunion. 

§ 8. 4th. How far does a judgment by default cure a defect 
that catmsts in badly pleading a fact,, or the omission of it ? Ac- 
cording to Collins V. Gibbs, and other well decided cases, 
such judgment leaves the defect wliere a demurrer does ; 
that 18, each confesses facts well pleaded, and these only. 
Does this confession admit only Acts expressly alleged t Or 
1 Smnd^^r ^^^^ admit those ^ necessarily implied from those &cts 
Con. D. which are stated In this respect there is some uncertain* 
ty ; for on the one hand it is a I'lile in pleading, that " what- 
ever is necessaniy implied need not be expressed," and is 
to be understood ; what is fairly to be inferred from what is 
staled, the court will intend and understand: and a fact or 

2SaUc.629, seizin implied may be traversed; as Ch. 180, a. 10. 

Hence, seizin is alleged, sole seisin is intended, and sole 
seizin may be traversed, though only implied or intended 
If we were to consult these and other like authorities alone, 
it would seetn that any fact or matter fairly implied, and ao 
to be intended, and so traversable, in the plt^s. dedaratioo, 
must he ndniiited by demurrer or by default, because a fact 
so implied <=rrms to l-r ^ulflciently staled ; yet this does not 
appear to l»e ilic case on a view of. all the authorities on this 
subject. In Siennel v, Hogg (notes) it is said, that juds^ment 
hy default " only admits such facts as are alleKt^d ; ' and iliat 
such judgment would not admit the attornment in Hitch'ms v. 
Stevens above* So if the pit* claims by a conve3nuice by 
feoffment, bat states no Uvcry, the same authority holds a 
judgment by default does not admit livery, yet livery seems 
to he implied in a conveyance by feoffment, as in &ct there 
can be no conveyance by feoffment without livery, as livery 
is the very gi«;t of this kind of convcynnre. 

§ 9. On the whole, the })ooks place this judianent on the 
^rouml of a demurrer; and should the deft, dtmur, :md 
shew for cause, the pit. makes lide by a conveyanct by 
feoffment without stating livery, the demurrer must prevaiu 
But would a general demurrer f It would if substance, and 
the want of stating livery is want of stating substance. 
Art. 6. JIdjudged cohm «f amtniimtniM 4^c« 

€64) Ph '^*^' § 1. Rule 1. Amokiment may he made after error kroa^iL 

It ai. tx'^t, '^'nmpsit for monies paid by the pits, as executors ; also 

Nanfng. 
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fbr monies paid by the testator to the deft^s. use; also Ch. 184i 
for money had and received by the deft, for the use of the ArU 8* 
pJta. as eiecotors ; also for money had and recehred (§r the ^gj^x*^ 
nee of the testator, all in four separate counts* Pli||p nevei ^ 

promised, and statute of limitations. Verdict feft4|iie pltjb 9r 
on the fint issue, and no notice taken of the last. The 
brought a writ of error in the House of Lords : 1st, Because 
no verdict was given on the second plea : 2. Because theso 
demands could not be joined. Joinder in error. The p\l8. 
then moved to amend by the jadi^e's notes, by adding a ver- 
dict for them on the second {»lea &:c., and the amendment 
was allowed, though it was objected, that error was brought 
and the pits, had joined in error ; but the court said the re> 
cord remained in court, though a transcript had been sent to 
the House of Lords. Hence, somethmg remained by which 
the court could amend* 

$ 3. in this case the verdict for the pit. found a sum be- Eis^ei, Jun* 
yond the amount ad damnum laid in his declaration, and er- p^^'f^^]^* 
ror was brought; and the pit. was nllowcd by way of McMAiter. 
amendment to release the surplus. Like case, 1 H. Bl. 
642, Pickwood r. Wright; 2 Dall. 184; but 2 Stra. lllOj 
2 VV. Bl. 1300 ; 3 Hen. & M. 502, l^alraer v. Mill. 

§ 3. The pit. recovered in debt; and for want of a war^ %.^^*^ 
rant of attorney for the deft, he brought error 5 and the ixewyoMrf. 
court alWwed the original pit* to amend by filing a warrant —a smis. 
of attorney, for the original deft., now pit. in error, and oN 
•dered the clerk to enter it accordingly* Amendment after 
error brought. 

§4. So records amended after error brought in other *Johiii.K* 
cases ; as Dougl. 1 14 ; 5 Burr. 2730 1 D. & E. 783 ; 3 *^ 
D. & K. 749; Poph. 102; 1 Com. 1). Amendment, 2 A. 
And after error assigned to the same }X)int. Latch. 162; 
L(l. Raym. 65, and j>ost, Smith v. Fuller ; Salk. 49 ; 2 btra. 
«07, 893, 90S; 1 Wils. 303 ; 3 Bos. & P. 375, and other 
cases, post* 

§ 5* Pit had iudgment in case for a false return &c. ; al- wniii^ms r' 
lowed to amend, by adding a continuance and misericordia^ Middlpton, 7 
after error brought on 8 H. VL c. 13; and added the plu l>*^ ^-^^s. 
in error may assign errors dc novo in such case. 

§6. Jtidgment roll altered Ironi uu^hl /o, to do rorer, ^"***» 
after error brought, and in tmllo pleaded. 1 Com. D. Amcud- 
ment, 2 A. 2D&E W 

§ 7, Judgment in the B. K, was affirmed in the Exchequer L«rock«». * 
Chamber, and costs in error given ; and both defts. were WtHyroogh. 
taken in execution for the whole sum, including the costs of ^ "jeveV 
the writ of error, as well as the original sum recovered. «. ru,/— 9 
The court allowed the pit. to amend bis execution, as to the icwuaia. 
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Ch. 184. <left. who did not join in the writ of error, by altering it ta 
jlri. 6. the original sum recovered. Amendmeot atter error broughu 
^^^.-.^ § Q. TlieBe cases and the express words of ihe amve 
S Stn. 887. statutes, Eoelish and American, amply shew amendments 
may be macte after judgment and error brought in the prop* 
er actions ; and of course, at prior stages of the suit. 
sitUL § 9. Rule 2. Amendments may be made qfUr dtmumr 
jmtud^ at the discretion of the court generally. 
Cowp. 676| § 10. In this case the plu had leave to amend his replica- 
mIdm^ tion, bj concluding it with an averment, uisitad of to the 
JoliiMjLi40. country, after a special demurrer to it, joinder in demnrrer, 
and that argued at Idi'Ei^^ and jadijiiieat of court thereoa. 
Amendment liter argumlnL ^ ^ 
4DiiE. 228, §11. But in this 9ttt ktm action, the court relumed to allow 
Evani q. t. v. fho pit. to amend after demurrer ; and said, there was no 
^J^*^ instance wherein an amendment had been allowed as to the 

parties to the suit in this kind of action. 
Peabodyv. §12. So in this Massnchiisptts action before stated, the 
T/ler. court allowed the party to amend, after demurrer joined and 
argued ; lut not the return of a writ of error after assign- 
ment of errot-s. 3 Johns. R. 141. 
fiStra.846. § 13. In this action an amendment was allowed after a 
Wajw*' special demurrer and joinder. Deft, concluded his plea 
with ufide Miti fudkium 4re^ amended to read, adiomm 
nwmUtmn idet, by draught under the counsel^ hand. Like 
case, Cro. Car. 144* These cases sufficiently shew the 
court has power to allow amendments after joinder in deanir> 
rcr, and that argued. 

^ 14. But these, as well ns the following, also shew the 
court will exercise its discretion in this respect. 
1 Mr''i.1^. § Trespass; fpind cum &(:. Deft, demurred rrcner- 
Holbrook r. ally, and the pit. joined in demuiTcr. Held, c/uod cum. bad 
H^iLSM. general demurrer. Pit. moved to amend, btU the court 
refused the amendment, as it was after a general demurrer ; 
so riewed as a defect in substance. 
1 Maw.ft.07, § 16. But in this case an amendment was allowed of a 
MuweU * ^^^^^ join^^r in demurrer, 1 Mass. R. 104 : and after 
the demurrer was argued. 

§ 1 7. Many other cases might be added to shew the court 
exercises its discretion to allow nmendmcnts, or noU after 
joinder ID demurrer, according to the circumstances of the 
case. 

TDJkEM9, § ^8. And generally nil amendments are within the dis- 
B6X v.Gmm- cretion of the court, and are allowed in furtherance of jus- 
pond Corp. ^j^g^ under the particular circums'tsnces of the case. 
Fox 0. Wil- § Id* Leave to amend a plea in bar after argument. 3 
Mwn. Wils* 995. But denied after a defflurrer and ai^foment. 1 
Ld. Raym^ 668. 
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§ 20. Before a party be dclaulteH for not joining in dr- Ch. 184. 
mtrrrer, he may amend his plea demurred to, but he caooot Jrt. 7. 
add a new one. v^^'-v^^ 

Amendment allowed aAer special demurrer* So S Ld. i Johns. Cai. 
Rajm. 1137. An amendment allowed by striking oat the |^Jf^„^!lg 
aforesaid deft*, likewise, after the cause Was in the paper, gi^. 904, 
if the pit. avers the timUiler, and he demurs without striking 
it out, and the demurrer book is ni t'le up with it in, the 
court Hill let it bcstniek cut after demurrer has been argued. 
In an aciien on a bill of exchana;e, held the pit. by leave 1 fHlhw, IW 
of court may t>lrike out a bpeciul as well as a general in- 
dorsement. 

AaT. 7. At to vhai anundnunis /J^ court mil allm or not* 8m tit. Ml 
Enough has been said to shew how far the court will allow 

amendments or not in point of lime. 

It now remains to see in what cases fnrrher the court 
will allow tht rn or not, according to the naiui e of the amend- 
ment pro|>ubed, and the circumstances of the case. 

§ 2. Cases, One of the pits, died before interlocutory »l>ltB.6W, 
jtidgment ; but the action went on to execution ia the names i^^^.s"* 
of both; the court allowed the pit. to amend by suggesting Bwri loea 
<m the record the death of the other pit. before suc¥ judg^- 
ncnt, and to amend his execution without paying cost<^. 

\j 3. As to amendment on cie/tfu//, judgment by defiult, and ^"JlS^ 
a writ of in<|uiry of damages exccutrd, dpft. mnvrci in arrest y fflMn. 
of jtulcrnicnl, al!('e;in2; his pi omisc was on a condUion preredent; 
and this not averred to be {performed, judgment arrested j and 
the court said, this judgment on default put the defect on the 
aame ground a d(»nurrer would ; and the distinction of defects ^ ^^^^ ^ 
being helped or not, was only before or after verdict* ' 

§ 4. If on dfmurrrr the party once amend, the court will 
not give leave to amend airnin on a «econd demurrer; and p^^"' 
amefvdment after demurrer denied in a hard case agaitist 
executors. 1 H. Bl, 37. 

§ 5. Held in this case, that an information may be amended ^-J^^'Sl^' 
in a point to which the Jcfi. has excepted by a plea in abate- stediaaor 
tnent ; same point, Stra. 739 ; 3 Ld. Raym. 1 473 ; same, Stra. 
606; amended after plea pleaded, Salk. -17, T^ex v, Harris. 

^ 6. Amendment o( a declaration refused after verdict ; but 2Waa. 147. 
a d'^claration in replevin was nmf^ndod after a plea in abate- 
Dient, and a decision of the court thcrcoo j 1 Stra. 1 1, Gar- 
ner V, Anderson. 

§ 7. A clerical mistake in a return of a mandamvsj amended Doogi. 135, 
after the return was filed ; but post^ Ch. 185, a. 8. Baxt.Ljm^ 

§ 8. In this action a judgment de bonis proprnt was amended i>pugi. 1 h, 
ton judgment de 6onit tcslaiorit &c. after error was brought. 5JJ^i?^1.5 
So the attorney's name in the pit's, warrant was alteted to !?urr 27-)o, 

VOL. VI. 36 Short V. Co0u. 
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Cr. 184. make it correspood with ihat in his declaration; and after 
^rU 8. this variance between tlie warrant and declaration was as- 
signed for error. So in debt assensu suo may be added^ 
though assigned for error* So omissions in matters ut form 

may be amended jjfier error brought; in substance, 3 Johns. 
R. 257; count on the covenant of seizin, plf. was allowed to 
add a count on the coveuaut for quiet enjoyment; the same 
deed. 



s<SimooI». § ^» If the dcfu plead a sham pica, and the pit. makes a 
Lyons" * replication, be will be allowed to amend it without pay- 
ing costs, after demurrer joined on this replication* 
8^7«HtlK £areciiN<w«« The cum was mistaken in an execuhon issuing 
al ♦.ir». V. froin the common pleas, which that court would not amend ; 
Deacb. on an application to llie Supreme Judicial Court, it ordered 
the clerk of the common pleas to attend with the record of 
the case, and directed him il to amend the execution in 
the presence of the Supreme Judicial Court. So a writ of 
execution amended after executed. 3 W. Bl. 836; 3 Wils. 454. 
51^* This was an action for a legacy brought against a 
tonV.l!Mgh* person supposed to he exeeulor^ but who was not; the court 
too. allowed the pit. to amend and alter hi> action, so as to be 

against the deft, as devisee of the real estate charged with the 
payment of the legacy ; a declaration amended after adjudg- 
ed insufficient. 1 Day's case in error, 206. 
^n^Biac?*^* § 11. Wordi defaced amended; as where a record was so 
mon'n mm. ^7 moistufe* So words oliliterated by negligence in keep' 
—J Com b. ing, and amended by the other parts of the record not oblit* 

AiM-'it^loo ^'*^^^^* ^ P**^^ ®^ record be stolen, it may be 

_['co.34.~ supplied by other parts of the recoixl, but not if there be no 
Stra. 141, other part? of the record, or an exemplification to do it by; 
Bolton • where the oOicer lost the original record out of hii pocket, 
KecdhftoiB. court ordered a new entry lo be made; he was carrying 
Gfino. h to the House of Lords, on a writ of error brought ; the 

like was done on the loss of the roll by an anomey. 

Scire faeuu not amended, Salk. 53; amended, 1 Ld. 

Raym. 183, 548 ; 8 Mod. 313; 2 Ld. Raym. 1057, 106G; 

6 IVIod. 263, 310; 3 Stra. 893, 1165; 1 Stra. 401> amenda- 

ble or !iot. 

C 35 Art. G. jlli.^lukts uf iJic clerk or of llic party, 

of Playter^ § 1. There is a material distinction between the acts of 
S Johns. A. the dtik and those of the parly ; the slips and mbtakes of 
the former are most favoured ; and their duties are very dif* 
ferent, for it always belongs to the party to ftirnish the rnat* 
Ur or facts proper in the case, and to the clerk to draw 
them into form; but it is not every mistake of the f^rfc that 
IJCpm. D. can br amended; as where a wrii is in the fUhft and dttintt^ 
where it should be in the dciiuii only ; this ib the clerk*s 
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fault; but because it is a matter of suhslance that is in the Q^^ i84, 
point ol liie action, anil not want oi/ornij it cannot be amend- 9, 
ed ; also, it is the clerkHi ipummu^ not his muprinon or slip ; y^^-y^ 
but IS now aided after verdict by 16 and 17 Ch* 11* Soni6- | com. 439- 
Btcmct is aided ; yet by that statute a verdict cures want of — eMod.S78< 
foirm^ and certain matters named. 

§ 2. Diftct of information. A default which proceeds from '^^"^ ^ 
a defect of good information of the party^ cannot be amended f^j^ ' 
bj the English practice, as if A bring an action of the case 
against B, for stealing the horse of him A, where it was meant 
him B ; this is no\ amendable; lor il is matter of fad, which 
niii^ht be true, and a real case, and the amendment would 
make another case. 

Judgment recovered in the the common pleas of om mes- Saik. 88, 
suage only, error thereof in the Supreme Judicial Court, and ^'^kinr* *' 
the tdft faeku to assign erh>rs was ^uare executUman habere tano case, 8 
nan ddtet of a judgment in ejectment for two messuages; pit* Mod.SflS. 
in error, pleaded nul teil record; deft* moved to amend, and 
refused ; and Holt C. J. said, nothing appears to be vitious 
or informal to need amendmriu, ann there may be a good 
judgment that a<^rees with it; the writ is good, lliough improper 
for the purpose, and we cannot put a deceit on the deft, and 
make his plea false, when it was true. 

§ 3. lieiti, a writ of incjuiry of damages, ordered to be 
issued, and returnable em one lu^, made by the clerk return- MoJiy.^' 
able on another day^ and served on the return day ordered* 
was amendable by the rolls, and that the service on the said 
return day was well; for a writ may well be served on its 
return day; many cases cited. At the time this writ was 
served, it was not authorised by the order, and was made 
valid by the amendment only. 

In this case of an iniomiation for a seditious libel against ^ Mod. 2<» 
the deft., author of the Ohservator, the diiiinngns was erro- i°Xttlch!ii** 
neonsly tested the day after the return of the venire facias, 
and held, after very laboured arguments at the bar and bench, 
that this test was not amendable. At first the judges were 
divided. In this case, a very large part of (he principles of 
amendments and jeofaiU were examined, and scores of au< 
thorities cited ; the distringas was tested a day too late bj 
the clerk^s mistake, and one day after awarded, motion in ar- 
rest of judf^ment ; the ground here was a discnnfimtanre of 
process at common law by the clerk's testing and issuing the 
distringas a day later than it was awarded by the court on 
the record. 

§ 4. Holt's opinion in this case, wliich prevailed, was 
(among other things) page 28 1, if in a quo warranto^ a subject 
niake a Umited disclaimer, and the clerk enters a general one^ 
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Qa» 184* ^^i*^ ought to be amended. So if an origiual indictment be 
ArU 9. I'isbt, and the clerk enters it wrong on the plea roll, it shall 
\_0-^-^i be amended : " and it has been the general opinion, that 
the stnrutcs of jeofails or amnidmenfs did not extend lo pica." of 
ilic rroivnr page 285 ; in the cise at bar, it is not amende 1)1 e. 
It i-1 nil oiriL^Mon in the j)oin[ nrntei iul^wz* in the teste^ wlach 
hy law should have been the 23d of the month, and is the 
24 th; deft, had day in court 23d, but the 24th he and the 
jury were out of court. So it is a writ awarded behind his 
back, and without warrant of the court ; is another writ than 
what the court awarded ; so no authority to distram the juiy, 
so none to tiy the cause. Here is a maUrial variance be- 
tween the writ awarded, and that by which the jury were 
disf rained;" " this is a good writ in itself;" and the meaning 
of 8 H. VI. " was to nmend bad writs, and not lo alter a good 
writ, so as to adopt ii to a particular pur])o.se.*' If on the 
return of one writ, another is to be awarded, tins other must 
bear Icsle of the return of ihc first; " or else all is discnntiuutdi^ 
nescience in the clerk is not aided. Qticere, if this was a 
mistake of the clerk in point of skill, it does not appear but 
that he thought this writ a good one ; *^ and if it be netcUnu 
in the clerk, it is not helped even by the statute of H. VI., 
though a civii action before the statute ot jutfuiiU** Fmirt 
facias de rwco awarded. 
Phm*^^' ^ ^* stilcd himself frugi, instead of burgt, and he 

SmitlT— allowed to amend his ploa. even after a writ (*f error was 

8atk.8S. brousjht. And so the pit's, fault m his drch»'ation hy omit- 
ting the words per aitomatum «iu«», may be amended by ihe 
plea roll. 

St». 1914, J 6. If the clerk mistake the christian name of a juror, the 
Roberts. ^^^^ ^ officio^ will amend, if he acknowledge he is the per- 
son summoned, though the deft, oppose it. The clerk called 
hiro by the name of Henry, and he informed the court be was> 
christened by the name of Hofry^ but owned he was the per- 
son summoned ; but it is not stated by what name he was 
summoned : amended on 8 H. VI., c. 12, and c. 15. 

Art, 9. Matkrs aided hy pha of the othrr pnrh/ ; lt}f rerdicL 
Tnro'er'^' § 1. Defects aided by pica. I'nrner, executor, brought debt 
airainst Lawrence & al. administrators of Booker, on his 
bond JClOO to the pit's, testator. Deft, pleaded former judg- 
ment in bar; this bar was insufficient, as it did not shew the 
court (inferior one) had jurisdktion, in which said former 
judgment was recovered ; and as the declaration in said for- 
mer acdon was debt for £lOO, but named no bond. So no 
bond was to be intended ; so the deft's. simple contract to pay 
the judgment was void ; but the deft, in his bar confessed the 
debt was by bond \ but held, that did not aid the declaration 
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Itlld make it good ; also, resolved: K When the declaration Ch. 184. 
wants circumstamc of t imc or place &,c., it may be made good ^rU 9* 
by the bar but 2. ^ When a declaration, bar, or replica- -_^_-^f 
lion, Slc. wants subslance^ it cannot be made good bj the 
oiher''s plea;'' 3. If the pit's, replication had been bad, yet 
on the whole recoid lie should have judnnent; becau&e the 
bar was bad m nuUler : 4. There is a diSereiice, " when by 
the replication it appears the pit* has no cause of action'' 
then he cannot have judgment, though the bar be bad ; but 
n hen the deft's. bar is bad in subiUtnce^ ^ and theplt« replies, 
and shews the truth of his case, whereby he shews no matter 
against himself, but matter explanatory or perhaps not mate- 
rial, then the court shall judge on the whole record, and (the 
declaration being good) for the insuiliciency of the bar with- 
out any regard to the replication, judgment shall be given 
for the pit as if the deit. pleads a |rant bj letters patent 
in bar, not sufficient, the pit. by replication shews another 
clause in the said letters patent, which clause is not material, 
and the fleft. dcmnrs. the ph. shnll have judgment. TTerc 
was ?i '^ood declaratidii in itself inlidmi^ the pU. to judgment; 
and tiie insiiffident bar was not against him, nor rlid he sub- 
sequently stale any waller shewing he was nui uiiitled to 
judgment. 

$ 3. Matters aidid hfvtrdiet ^c* Rule, an omission or mis- ^'*^|^* 
take in f)lcading may be set right or cured hy A verdict; for to 9«i^. ss^ 
support it, the court will intend, that the omission or mistake stennei 
was set right, or the omission supplied by evidence ; as if not, 
there could have been no verdict. 

Cases* As if a declaration chnrj^ed a trespass, and omit the ^h'^a^^ 
day when commitled, this would be bad on a demurrer j but 11,8.43. 
is cored by a verdict ; at the day is not material^ the court will 
intend It was proved on a day before the action was brought. 

§ 3. So after verdict for the plL, holder of a bill, the court ^ 
will intend there w as evidence lie paid the monies to the last 
endorsee, though this fnrt lie not alleged in his dcclarati^^n ; 
SO a gi-ant by deed shall be intended after verdict lor the 
grantee, where a deed is necessary, though ihe grant be not 
alleged to be by dce<l j for unless a deed had been pix)ved, the 
jury could not nave so found, the deed by law being essential. 

§ 4. An omission to allege a thing in pleading which is 6 BacAinr. 
^essential to the action, is never cured by verdict ; for every 
«i]ch thing beii^ traversable, must be alleged, that it may 
be put in issue; as if a declaration in trespass by a master 
for beating his servant, do not charge that by reason of the 
beating, ihe plu lost his service, the oniis>ion is not cured by 
the verdict; for the loss of the service is the gist of the action. 
Comparing this cose with the preceding one of the deed, the 
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Ca* 184. distinctkm Mems to be this, the verdict may cure the omis- 

jjrt. 9. sion of n matter essential, as the deed in said case, if not 
traversable ; but does not cure the omission of a matter 
essential, as allep;ing snid service, if traversable ; but if so, 
it must be averred thai the other party may put it in 
issue, if he chooses. Here the omission to state tne deed, 
though substance, was curredi The plea of not guilty in 
covenant is aided by verdicL 1 Hen* It Mon. 153, Hanni* 
cut & al. r. Carsley. 
Sftlk. 662, § 5. vSo trespass for keeping a bull nccustoraed to run at 
Buxendin v. persons, the omission to charge the deft, knew it, is not cur- 
ll^uiTass. by ihe verdict. Nor does a verdict cure defects in crim- 
inal cases. Declaration omits to aver the value of foreign 
money cured by verdict finding it ; probably viewed to be 
not a traversable fact. 

1 John*. K § 6. Matters aided by verdict are found in many parts of 

U^^^1**T"' this work, stated in connexion with other matters: as Ch. 
— 4iMod566. il7, a. 5, local action in the wrong county ; C h. 123, a. 3. 
»2S«and. Sundtry cnses, Ch. 146, a. 7, in connexion with arresting 
ttSf ooiM. judgment ; where the effect of a verdict to prevent a judgment 
being arrested or not after appears. So Ch. 18S, in which 
the principles and nature of verdicts are considered. 

2 Stra. 807, ^ 7. Further tawm Ejectment against two, saying they 
Dwoy.** intravit^ rjpnUt^ et omort/, allowed to be amended after ver- 
dict; and 2 Salk. 454. So where a disirin^as issued with a 
blank in it, for the cause of action, nfirr verdict was allowed 
to be amended and set right. 2 Ld. Raym. 1143, Bullock 
V. Parsons. 

1 Ld Ravm. ^ 8. As the verdict was entered on tbepofico, it found 

r^Brook '^'^ neither the affirmative or negative of the issue joined, but a 
fact irrelevant. This was clearly the mistake of the officer 

who made the entry : allowed to be aincMided, 

2 Bos Si P.- Action for taking n^iirtoys interest. Tlie jury, by raistak- 
3-l2,MBDners j^g the date of an i iMrument, created a variance in their 
f J. ».Poft«io. spgj.jjjj ftnding, as to wliich the evidence afforded no founda- 
tion. The verdict amended by the judge^s notes, so not by 
the record. 

SMoSr »?' 5 ^' '^^^ ^^^^^ (^^^^ ^^^^ ^^^y ^^^^^ ^ 

Got«r. * verdict, unless it appeared clearly on the face of it, that tho 

alteration would be according to the intention of the jury. 
iBos. &.P. R 10. The jury found a general verdict on two counts : 
r Breed one bad. By the judge's notes it appeared, the jury calcu- 
Aho Doii^i. lated the damages on evidence applying to the good count 
WSj-'iCom. only. Verdict amended by entering it on the good count; 

the evidence was given applying to the bad count also. 
1 Salk. 47, § 11. A verdict may be amended by the notes of th^ 
Rex V. Keute. dcrk, in civil actjons, not in criminal. 1 Bac. Abr. tOS« 
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A social verdict found a bankrupt bought and sold gnat Ch. 184. 
vuantilies; amended as to the quantities, on affidavit that jtri, 10. 
they were proved at the triaU 1 Com. D. 466, 468. K.^^y^kJ 

Art. 10. Amtndments by release of part ire, 

§ 1. The general rule is, if the pit's, declaration he good 2 BacAbr. 
for part, and a verdict Jind more lor him, he niaj release 224. 
the surplus, or other part in general, whenever distinguish- 
able. 

§ 9« Cam* As if the jury give more damages than the lOCd. lis. 
pit declares for, he may release the surplus, and take judg- 
ment for the sum declared for ; or the court may, to prevent 

error, give judgment for ihc sum. The verdict or judgment 
never can be ibr more than is declared for. And I'arsons 0. 
Mc Masters above. 

§ 3. So in Ejectment, if the jury lind a verdict for all the Cio.Car.469 
lands sued for, the pit. may amend by releasing those not . 
well described, the damages, and costd, and take judgment 
for those that are well described, and giving up damages &ic. 

§ 4. So trespass against three dcfi'jj. who pleaded several- Rol. Abr ."796, 
ly. Verdict as to the l'ir>t, for the pit. ; as to the second for stT'hSwIi 
the deft. ; and as to the third, made no inquiry. Held, the aL 
pit. might release the third issue, and lake judgment on the 
first. 

J 5. So trespass against A and B« A pleaded, not guilty o Abr. 
B demurred; and the demurrer was decided for the 785,sia«r«. 
pit. Held, he might have a writ of inquiry of damages, as 
to B, and release as to A, as the court could not alloir dam- 
ages against both severally. 

6 6. So trespass against .\. for assault and battery, and for 2 Rol. Abr. 
taking the pit's, corn. A jusiilied as to the battery; and 786, Wwh- 
pleaded Jiot guilty as to the corn* Pit* demurred to the first, m**Boivi». 
and joined issue on the second plea, and for him a verdict 
was found on the issue. Held, he might take judgnient 
thereon, as to the com, and relinquish the demurrer. 

4 7. By conffrtL By it a local action may be tried in an- RoLAbr. 78ft. 
other county, this consent of parlies being entered on re- 
cord. 

§ 8. If a man justify in trespass upon a prescription for 1 Com. D. 
common, for beasts levmU and coudtanti ana does not aver j^^"^^ 
that his beasts were levant and eouchant, it shall be aided ^m^, 
after verdict for him, who omits to aver the fact by the com- 
mon law. because unless this f ict had been proved to the 
jury, they could not havo <-o found their vcnlirt for him. 
See Slennel r. Hogg ; and .^^kiiiner v. Gnnton. The beasts 
being levant and coudianl^ ihouj^h a material circumstance 
omitted in the plea, yet not a distinct independent fact, so 
Implied in the verdict finding for the deft., on the prescription 
for common, the main fact or matter well stated. 
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Ch. 184. §0. An action of covenant was brought ngtiinst several 
jlrt. 11, defts., one a feme covert n !icn the covenant wns m-^de. and 
v.^^v'-^iifc/ therefore, she was improperly joined ; but the court would 
13 Mass. R. not allow her name to be struck out, even after she was 

k ^^^^'> payment of costs, 

ai Art* II. AUelum from Bhtkmort^t east* 

8 Co. 157, § ^* deserves particular attention m several w- 

oid edition, spects ; especially as scores of decisions stated in it, are 
ixulini^Ed"" down, as law, in oiost of our modern digests 4!cc* 

1793, caw of whereas all these decisions nearly, were made on the very 
BiMkiBon. narrow and limited powers the courts had when they were 
nin(?»\ in virtue of the common law. and the statutes of the 
14 Kd. flK and 8 H. Vl. only, and these poners exercised 
in a very restricted manner. 

§ 2. In this case it appears that when Leventhorp Frank 
was a geuLleman, (one of the defl's.) he gave a bond by that 
addition ; hut before sued was made a knight, and the (dt's* 
attorney, in a note to the cursitor, directed him to be sued 
thus: London* Leventhorp Franke nuptr de Hatfield m 
cojnilatu Esse^, mUiU; alku diefus Leoendnorp Frank de Hat- 
field Brodock in comitatu Essex generoso^ quod rtddal (to the 
pits.) £lOO quas tis debet ei unjuste dttinet. In making out the 
original, Franke was styled fmiero'-'o. (instead of militi) and 
in the alias, dido, ^rnrro^n. TUv f [Ury ot the rnjtins^ alieis^ and 
piuncs were according to the original, oeueroso only ; bnt in 
the exigent and proclamation, and entry thereof, he was 
named knight, and truly, and by this name he put in a su- 
feraedeas^ and by it, the pit. decfared against him ; and he 
imparled) and next term suffered judgment by default, by 
the name of hughi; and 8 Jam., a writ of error was brought ; 
and on motion, the original was amended by the said attor- 
ney^ direction or note, on his examination, and that of the 
cursitor on their oaths. This writ was purchased out of an- 
other court, the chancery. 

§ 3. Held, an original writ was not amendable by the 
common law, in a common por'^on's case, but otherwise in 
the king's case. Lord Coke slated bcveial amendments at 
common law for the mispribiou of the court, before 14 Ed. 
Ill* the first statute of amendments as variance m any part 
of the record of the original* So the judges could amend 
judgments, or any part of the record &c* in the same term ; 
as during it the record was in their breasts, and not in the 
poll* But the clerk^s misprision in another term, in the pro- 
ress. was not amendable, as in that, the roil became the r^ 
cord. 

§ 4. Then the 14 Ed. III. c. 6, enacted, the clerk's mis- 
prision ID process should be amended (as cited above.) 
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Coke observed, this act extended only to amend the clerk's Ch. 184. 
mistake in proceae, but not to the original writ, or to one in Art 11 
IIS nature ; because not witlun this word, proetu; but other- • 

wise as to judicial writs: gave the two meanings of the 
yord jjrocess m its large, and its restricted sense: and 
tbouglu It used m the latter in this statute; but to be extend- 
ed to amend words as well as letters and syllables, as also a 
tttie. Cbkethen stated, that the 8th H. VI. c. 12, was passed 
to remove niany doubts, and to enlaige the court's powers to 
^mend: and Isl, agamst falsifying of recoids: sVAgainst 
themi.takes of clerks; and that by force of this act the 
ameiidiuent at bar was made : (sec this act above :) noticed 
this act extended lo process, and seven other matters ; as to 
record, word, plea, warrant of attorney, to writ original and 
judicial, pannel, and, seventh, returns. He then minutely 
cxplamed each ; and said, that hi forming each original wriu 
the party must furnish the facts, and the clerk draw them 
into form ; so it may be bad by the misprision of the party 
or clerk; and that the 8th 11. VI. only extends to akend 
the inispnsions ol the clerk, and not of the party; and it 
was the clerk's misprision not to follow the attorney's note or 
dlfectiOD alKive: made a distinction between the clerk's 
ovwight and negligence and his ignorance; and construed 
this act to authorize defecte occasioned by his oversight and 
reg!i-ence, to be amended ; and not those occasiODedbv his 
Ignorance or nescience. This distinction seems to have led to 
a very mce and endless inquiry, what defects were occasion- 
ed by the one or the other. 

§6. Lwd Coke then observed, that those things which 
are amendable before the writ of error brou-ht, arc amcrul 
able after 5 and if the inferior courts do not amend w rits Sic. 
the superior courts may amend them. He then stated four- 
teen mispr,.,ons to which the 8th H. VI. c. 12, and 8lh H. 
Vf. c. 15, did not ejctend: 1. Not to want of an origittal: 3; 
Misprision oi form therein: 3. Material variance be^eenthe 
original and count : 4. Insuflkient trial: 5. Jurors returned 
not by the right officer : 6, 7, and 8. To certain defects in 

^i^!' S?V** * ^^^^'^ ^''y^ his counsel, in 

pleadmg: 10, Nor to any error or misprision of the judge 
m any p.st term: U. ifcr to takmg the verdict &c. at nil 

prms ^c: 12. Nor to want of warrant of attorney i 13 
Nor did 8 IT. VI. .nd 3^ H. Vlll. c. 30, extend TJd 
imperfections, or misprisions, where a verdict is given on an 
Mttie joined between the demandant and voucheeTor the ten- 
and youchee : 14, Not to an appeal, or any pleas of the 

yo^L. ^ ^^t"* 
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Ch. 184. prisions not remedied by 8 H. VI., remained not remedietl 
Jlrl. 11. by any law or statute. (32 H. VII I. c. 30, and 18 El. c. 14) 
t,^^^ " where no \ erdict is given upon issue joiiu f] as if judg- 
ment was given upon confession, demurrer, mi dicii^ non sum 
mformatus, or otherwise than hj verdict. He added, when 
a verdkt^on issue joined andTtned, was given, ten misprision* 
were not remediedf bj 33 H. VIII., and t8 £1. w any other 
statute^ but did remain not amendable: 1. As the third 
above: 2. When the original or count wanted sulistance : 3. 
Insufficient trial: 4. Same ns the fifth above: 5. When the 
sheriir did not sign tlie return of the jury : 6. When on the 
vmin facias &lc, no return was indorsed, though verdict pass«' 
ed : ?• When one appeared and was swom^ and joined in 
the verdict, and was not returned on the venire fada* &c. : 
rrhese 5, G, and 7, same nearly as 6, 7, and 8, above :) 8. 
Some as 11 aljove: 9. Though a verdict was for the pit., 
yet if, on the whole record, ihc court saw he had no cause of 
action, he could not have judgment by any statute : 10. 
Same as the 10 above. 

Lord Coke also cited in this case, several decisions to su^ 
port each position he laid down* Thereon examining this 
action, statutes of amendment and jtefa^^ to the 18 EU in- 
cluded, wc find they gave the courts powers to allow amend- 
ments extrrrnclj limited. Whereas the said American stat- 
utes give ihcm power to allow amendments on nioiion, in all 
proceedi[igs in a course of justice, in matters of form, at 
least iu civil causes ; using the broadest expressions \ and the 
Massachusetts statutes use no expressions or words to confine 
these powers to civil actions; and very able judges in Eng- 
land have often held, that statutes of amendments and jeo/ati!> 
extend to criminal prosrcnlions, v. hcn there are no worc» or 
ex})rcs-sions in them to conhiic tlicm to civil suits. 

\ 7. On a full view of the ancient English and these 
American statutes, it may be well affirmed that the former 
do not allow a fiftieth part of the amendments to he made, 
the latter do. In these latter statutes, the powers to amend 
are not restrained in avt7 causes and matters o{ farm to any 
particular part or parts of the proceedings in suit; nor to the 
acts of any particular persons concerned in them, whether 
parties, attornies, counsel, clerks, ofilrcrs, jurors, or judges, 
&;c. ; whereas these ancient English statutes give powers to 
amend by little and little, and most sparingly. Toe 14 Ed. 
IIK gave power to amend only the mispriswn of the clerk 
only in process, construed to mean only his ovcrsif/ti or neglU 
genets not his ignorance^ and only in syllables, letters, and 
words. 11 H. IV., 0 II. v., and 4 H. VI. seem to have 
enlarged this power in uolhing materiaL 8 H. VI. merely 
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KXlendcd lo falsifications of the record, and to the very lim- Ch. 184. 
ited amendments above stated by Lord Coke; also, all the ^rt, 11. 
cleUcts not remedied thereby, remained not remedied by 32 V,^*y-^^ 
H. yiJI. and 10 El., except in cases of a verdict found on 
issue joined ; and as he stated when a verdict was so foupd, 
so misprisions remained not remedied by these two statutes $ 
and pTQUtB was construed to mean only mesne and jm y pro- 
cess. So these ancient English statutes were confined to the 
courts above; but our American statutes extend to inferior 
as well as superior courts ; nor did any of the English sta- 
tutes of amendments fcc. lo the 4 and 5 of Anne included, 
extend to writs of error ; hence the b Geo. f., c. 13. Yet the 
English statutes, and the numerous judicial constructions of 
them, may be useful to us, as they m numerous cases make 
the true distinctions between substance and /orm, and between 
the different parts of pleadings. 

This inquiry has fa«en pursued thus far in order to come 
to this material question : How far can the ancient amend- 
ments to Cokeys time included, allowed or refused, so copi- 
ously handed down to the present time, be any useful guide 
in allowing or disallowing amendments on our American sla- 
tufe<?, which extend the powers of tlie courfs to allow amesd- 
ments in all cases in proceedings m course of justice at oil times, 
with thr oxception ot matters of suhsUnice and the exception 
of criimrnil cases in the United Stales courts, and as is usually 
understood in Massachusetts courts f It will be further ob- 
served, that the courts in practising on these ancient English 
acts were less attentive to the important distinction between 
nAtkmee and fitrm, than our courts are now in practising on 
our modern acts of amendments and jeofails, 

§ 8. On the whole, when it is considered that our legis- 
lature as early as 1641, passed an act of amendmf^nts and 
jeofails in very general terms; it may ho a qursiion if the 
English statutes of this kind were ever in force here on sound 
principles of law; and as the same statute of the United 
Stales which created the Federal courts, included the said 
provision as amendments &c. so very general, the inference 
IS) they never have been in force in those courts ; and in re- 
gard to diis obscure branch of the law, it so happens, that 
there have not been decisions enough upon it printed, or to 
be found with any convenience in the United States, to throw 
any light of importance upon the subject, as will appear in 
the next article ; and for a fuW and fnir construction of 
the^c Arnnrican s'litutes, we must wail for judicial drrisions 
in the highest American courts, the only way possible to 
come to a right understanding of them ; especially how far 
these acts can be construed to cure some defecta m matters 



I 



Digitized by Google 



292 



rLEADLNGS. 



Ch. 184* viewed hs subskmu hy many judges, aided and cured by ex- 
Mtt, 13* press words in some of the said uiglish staiuteSf as the 4 and 

5 Anne, 3 Geo. &c. 

Abt. 12. American cases of anundrmnts <i'C. 
S«e art.6,i. ^ See statutes, article 4; al^o court rules; and adjudged 
' cases, Haynes v» Morgan, arucle 4; Parsons r. Masters, 
article 6 ; Peabody v. Tyler, Holbrook «. nratt. Walker 
Maxwell, Doyle «. Moulton, article 6; Wells «• Dench, 
Leighton d. Leighton, article 7; Sudbury i?. Howe, this 
chapter ; Pearson v* Little & al., Adams v. Hemmcnway, 
Ch. 58, a. 3; Cummings t. Rowson Ch. 172, a. 6, s. 9; 
Stetson V. Toby. Ch. 148, a. 1!.; Hamilton v. Borden, Ch. 
6 MaM.lt 148, a. 1 1. Pit. likd new counts, and held, that whenever the 
cull' ** P^^* amends his declaration, the deft, may replead of course, 
' * ' if the amendmeat yartes the defence, or renders a new one 
necessary ; but the rule does not extend to pleading double 
on the amendment. If the several pleas proposed be neces- 
?^arv to his defence, he may plead double and the act of 
limitations ; and thonirh in this case double pleadinps dors not 
appear to be tieccssary, yet if the deft, will waive his former 
plea, he may plead the act after this amendment. 
-8 ^Baraard ^ ^' '^ttWf^ni and the declaration contained several counts; 
vrWhiti^^i general issue pleaded to all, and verdict on all for the pit. al 
•i. a prior term ; motion bj the deft, in arrest of judgment ; be- 

cause the fifth and last count was bad, as a general indchl- 
tatyp a<fsjtmp8it for money had received, must be for cash ; 
but here it was for bank bills of the Penobscot Bank. The 
judge certified all the counts were for one and the same cause 
of action ; and held, hereon he might have directed a verdict 
on the counts the evidence applied to ; and thoogh he did not 
do it, the pit may now amend hit verdict by taking it on either 
of his counts on this certificate, though it is not in the same 
term. Verdict amended so as to find on one count only, and 
judgment given on it so amended, 
a Mast. R. § 3. In this personal action the writ was directed to the 
S^Bildbury. sheriff or his deputy, and the ad damman was under seventy 
J-See 2 cro. dollars, and was served by a constable, though not directed 
iM^^* allowed the pit. to amend his writ by 

^ inserting a direction to the constable. At the return term, 

the deft, in the lower court moved it, ex officio^ to abate the 
writ ; but the pit. moviner for leave to amend, that court 
granted it, and o[i the appeal this motion was renewed and 
allowed, as being only matter of form, 

aos^KinSid ^ ^' ^^^^ ^^^^ P^^' Samucl Kincaid, brought an ac- 
V. HowcHn against Howe, on notes of the deft, payable to Kincaid 
ert«». junior ; but the pit. did not 800 bj the name of junior, but 
had judgment before the justice of the peace on appeal to the 
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•.ommon picas. In that court the pit. moved to amend by Cr. 1 84. 
adding Junior, bis father, Samuel Kincaid, liv ing in the same jij t, 12. 
lowo; that refused; also refined to admit said notes in 
evidence; bill of exceptions filed, and thereon the court 
above held the judgment for the defi« belovr should be re- 
versed, and a new tzial granted ; and that the amendment 
should have been allowed, as it was to conform the pit's, writ 
to his evidence; also without the amendment the court might 
well have admitted notes in evidence ; ih^t junior and younger 
is no part of the name, but an addition by use, and a conve* 
nient disi iiu i oii when father and son arc of tlit same chris- 
tian and surname, or when two persons of rhc same names and 
occupations reside in the same town. And u &ccms to be 
only in the case of father and son of the same names, that the 
admion is reauired to be stated in the writ, where the son ia 
deft. Any other words describing the deft as the son, are 
equivalent ; and if the description is omitted, and the right 
deft* appears and pleads, he cannot afterwards object for the 
nncertamty ; and if the father appears, the pit. may aver he 
is not the prr^jon sued, but may shew by additional aver- 
ments on ilic l et ord. the son is the person sued, and on 
whom l}ic writ was served. WHrre the omission respects 
the ph., it cannot be shewn in abaU aicnt where the vari- 
ance is discoverable ; but even then, and in the case ol a 
deed, a variance in any addition or description of the person, 
is considered as immaterial, and not to be taken advantage 
of in pleading, and of C4>urse not in objecting to the deed as 
evidence. 

§ 5. In this case it was held, that the Supreme Judicial ^i^'^^ ^ 
Court could not amend a record of the common pleas, brought 
before them by a writ of error ; for the writ of error is w com- Cionaii. 
mission to (his court to examine the record of the jiRli;rn( nt 
below, nnd lo reverse or affirm it according; to law. This court 
can oiily examine that record ns it is certified to it. and decide 
if it warrants the judgment or not. Jf any alteration or amend- 
ment be made in this court, it is no longer the same record, 
which alone this court has power to examine* An amend- 
ment had been allowed by a min priat judge. 

§ 6. A declaration amended, increasing the ad Sammm. l' toIiiis Cm, 
So another was aroended after a plea in abatement ; but not gj^^'i^^^'i^^. 
by adding the name of a deft* against whom a separate ac* aL 
tion was broujjht for the same demand. 



^ 7. Verdict in ejectment amended by adding, ''and for } J^^'^g^ 
fhr rc-idue they lind for the deft." Held, \h€ jurata and dis- 220, Her-' 
tnnf^as may be amended after verdict, and without costs. mRnce ».!>•• 
8. ]Vni of uu^uira. Held, a mistake in it of the formal ^"JJJif^^^ 

69, Richardson 0. Bftckuk. 
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Cb. 184* description of the court, to wiiich returnable, is cured the 
^r/. 1 2. statute oijiofaili, 
s,^-v^^^ At the trial of an action on a policjy ol insurance, there was 
a want of preliminary proofs ; but no oKieclion made, as id liic 
parties went to trial on the merits ; allowed special verdict 
to be amended by adding these* t Johns* R* 149* 
2/ Hamilton § ^' ^ eofow the record was allowed to be 
».HolcoDib. amended bj entering a suggestion of the death of one of 
the defts. pending the original action* Like case, 3 Johns. 
R. 181. 

•/^TUIot^on ^ ^ ^* ^^^^^ assi<!^ment of errors, and joinder in the 
t. Cfipetlmm. court for the correction of errors on motion, the original re- 
p k E. cord in mailers oi'form was amended j for the original record 
Balk 270^2 ''^'^^^'^'^ Supreme Court, the transcript only being >rnt 

Lev. 22.— 4' up wilh the vvi ii of error. 2 Ld. Raym. Io70; 2 btra. 8C9, 
JobfM.IL40O. done after argument on joinder in error. 
^B?*"*"' ^ ^^^^ broucht, the court allowed the pit* to 
sione ^^^r a remiifhnut of the damages found, so far as they ex* 
ceedcd the amount in the ad dcmmum in the declaration* 
clos* c 5 12» l"* ^Ws action a judement was entered on a warrant 
Giiiespcy*— of attorney, and was property signed and docketted, but by 
1 Caine»,9 — the attorney's negligence, the defies, plea was not signed by 
^"Burr^^^ hitn, nor was the name of his attorney inserted in the rccorcL 
' The court allowed the pit. to amend the record, nvnc pro 
tunc^ Inf imerlin^ thai nainr, thoue^h an after juflgment had 
been given agiinst the deft., on which a preference was 
claimed. No difference between a clerk's and an attorney^ 
omission* 

s Johns. R. § 13* It is too late, after assignment of errors, to move to 

i4i,Dumonci amend the return of a writ of error* A void writ notameod- 
•.uirpentcr. ^j^j^ . ^ j^^^^^ ^ 3^^^ ^^^^ ^^^^^ judgment OD de- 

murrer in tho next term to amend: 3 Johns. R. 140. 
l^W. Cas. ^ 1;^, Xhe pit. cannot amend hh declaration after plea 
*• Uo^ng.^ 1^1 ( ((led, but on paying costs and giving a continuance ; and 
Coleman, 92. 

pi'**'**'!*''* ? ^rror from the common plcT'n the Supreme Court 

Morgan, 468, «*'l<>^ved liie deft, in error, lo amend iii> deciaration, payin^^ 
470.— See 1 * costs in the lower court, subsequent to the declaration, by 

Wils. ''^^^'''"^ ^^^^ P^^^* partners &c*, and they were 

aosf allowed twenty days after the service of such declaration, to 

pay the amount recovered below, without costs, or to plead ; 

and if they pleaded, a venire de novo was ordered, returnable 

at the next circuit. Amendment was of a variance. 

eCranch, § 16. treld, in this cn«e, that a refusal of an inferior court 

206,221.-— allow n plea to be amended, or a new nlea to be filed, or 

M. Ins. Com. , , ' . ■ , ' . i 

of AlexnndriA grant a new trial, or to contmuc a cau.se, cannot he as- 

r. Hodgson, signed as error } and that after a cause is remanded to it, it 
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nav receive additional pleas, or to admit those already filed Ch. 184. 
to be amended, even after the appellate court has decided ArL 12. 
SQch pleas to be bad, on demurrer* V^VX^ 
§ 1 7. The court allowed the case to be amended after ar- 3 jobns. r. 

gument of it, and before judgment, at the deft's. request, on Tnck«on 
paying costs of the argumrnt, and giving the pit. the election ^^ownd. 
afterwards lo be nonsuited, or to have a ncu- trial. 

§ 18. A declaration in trover was allowed to be amended 2 John*. R. 
after issue joined, by substituting hyson skin for hyson (tea.) 

§ 19. After an action has been coininenced several Lcrms, 2 Johns. R. 
and notice for trial several times, the court wUl not allow the ^j^^^ 1;^, 
pit. (o amend his declaratioo. A bill is always allowed to 
be filed nunc vro umc^ on error brought, and that assigned 
for cause; Coleman, 5d« Amendment allowed in a 9ttt tarn 
action. 

§ 20. Bill in equity amended after the act of limitations apniias.sM, 
pleaded, so as to allege the fraud charged, came to the pit's. ° ^' 
knowledge within six years. 

§ 21. rit. amended on paying costs after judgment on de- ^ Caincs'Ri 
murrer, though he had belbre amended, liaiiock i?. Robin- '^»^ 
son, 2 Caines' K. 233, 270. 

§ 22. Writ amended by adding the clerk's name, on pay- 1 Johns. Cr. 
ing costs. Writ of venditioni exponas amended ; Coleman, 55, ^} t^ 
59, 69. A Jieri facias amended after returned satisfied, 66. 
Execution &,c. amended, containing costs larger than those * 
adjudeed; SCaines' R. 98. Judgment for sixpence too little, 
amenaed after error brought, on payment of costs; Coleman, 
41 ; another amendment after error brought. 61. Justice 
return amended after error assigned and judgment thereon; 
2 ('■.Ainr'<'> H. 139. Amendment after error; 4 Dallas, 25. 
Cert'oniri amended; 1 Caines' R. 486. Pit. amended bv 
addin*' a count on the demise of a new lessor; Coleman, 4U, 
Wimple & al. v. M'Dougal. The Uttatum of a ca. sa, amended 
after the deft* was taken on it; 3 Johns. R. 144. 
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CHAPTER CLXXXV. 

PLEAI»liaS-*AMSllMIBHT8. 

Judicial procccd'nigs — amendnienls in particular partf! thereof, 
Thoueh it oiaj be a (juestiou how far the English sluiules of 
amminmU and jeofails have been adopted here, yet it ia cer- 
tain, that many Lnglitli dedsiona thereon are mj oBeful 
here in construing oar atatutea on these subjects, as to par- 
ticular parts of " proceedingi in a course of justice for in- 
stance Vbrm and ntbstamr are usually the same in English 
judicial proceed lilies as in our own. So amcndmmis at com-' 
mon law are the same in both countries. So usually the dis- 
tinctions between surplusage and matttrt material m the suit ; 
between induemaU and the gist of the action; between mat- 
ters alleged under a wddket or not ftc* are the aame in both ; 
and generally wherever amendments may be considered as 
aHowable ; or faults may be considered as cured in virtue of 
the English acts of amendmeyits and jeofails, f2;iving such lim- 
ited power in these respccis, they may be Lonsidcrcd allow- 
able, or cured under our statutes* giving such very general 
and enlarged powers. 

Abt. 1. Diclarationi^ 

§ 1* On this head many cases will be found in chapten 

g*Jor to the last, and several in that, as £onfield v. Milner ; 
off V. Popplcwell ; Steel r. Lowerby ; Crosse v. Kaee ; 
Maddock v. Ilammett; Sudbury v, Howe • Ilaynes v, Mor- 
gan; Holbrook v» Pratt; Garner t. Aiidcrson ; Leighton r. 
Leighiun : may be amended any time before ilie cause is 
committed to the jury, 3 Day's Ca. 312, 496 1 not in a 
tarn barred by the act of Hmitatioos ; 4 Day^ Ca. S7 $ after 
a plea in abatement, 3 Johns. Cau 330* 

§ 2. The title of a declaration may be amended, 1 Wils. 
242, and ) Wils. 78; but amendment of declaration after 
verdict refund, 2 Wils. 147 ; not amendable after two terms, 
1 Wils. 14.} i allowed after the second term, but no new counts 
to be added, 7 D. & £. 698 ^ amended in trespass as to the 
awd eum, on a right bill filed, 3 Strange, 1162, Marshal v. 
Ri|gs. 

1 Lii. Raym. § 3. The declaration in trover was amended by inserting 
r<jiw°*'^^ name of one of several defls. after error assigned for that 

stra. n6i, defect, all ha\ ing pieadedi evidence having been given agaiost 

Wiktef V. Handy.— 9 Joluis. R. 78. 
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all; and all having been found guilty. Here was sufficient Ch. 18d, 
matter by which to amend at common law j too late to amend ArL 1. 
after judgment and the term ended. s.^^v-*^ 

§ 4. (SnenO rule after a declaration is m parehmmt^ tbe i 47. 
tout can amend no farther than is allowed bj statutes of 
amendments ; for it is then a record, and not amendable at 
common law. 

§ 5. Asmrnpsit laid to the testcUor, amended so as to be laid 2 Stm OK), 
to the excruiors after issue joined. Was this in matters of MaHb^Jouoh 
iubsiaiict ot form? v. Widmora. 

§ 6. The declaration was amended by entitlmg it on the 
day on which it was actually delivered, instead of the term £^ ku^ Iy 
Ijenerally ; order to make it agree with an averment in it, D.kE.474, 

that other defls. named in the writ were outlawed ; and Ld. 
Raym. 977. .*So to a particular day on which the pit's, bill 
is filed, and after error brought. 

§ 7. if the count have the substance, it is sufficient, though 1 Com. d. 
it be defective m form; this may be amended, I Co. 161, a. ^^^'cMe, 

trespass quart ekMttm f regit against the deft, as admtnif" 
^0tfjti amend^ to execKlor, after plea, on costs ; Barnes, 5. 
'i D^laration in trespass running by recital, may be amended S^m. 1I6I, 
motion in arrest of judgment, by the bill if right, and the Handy - 
court will not inquire when it was filed, or give leave to file Su«.683.-» 
one by which to amend ; and the amendment may be after Stm. »M. 
special demurrer and argument. By this rule a recital, as 
quod cum &c may be amended. 

§ 8. If a declaration in ejectment be filed with blanks for j^^. P^, 
the quantities of land &c., but a right declaration is deliver- ^n. 
ed, and also the plea and nisi prius rolls are right, it shall 
be amended ; for the deft, was not deceived, the declaration 
delivered bcins risrht, and it was the ckTk\s fault that he did 
not make the declaration filed perfect when he had instruc- 
tions to do it. 

§9, A declaration in atnm^ptil may be amended after plea ^^H^ I* 
pleaded, by striking out £300 and inserthig £8000. Baaabtar. 

§ 10. But it is said in this case, that the plt^s. demand can- Andr. a6i, 
not be amended after verdict, judgment, and error brought, '^y-^^f' 
however manilVst the misprision may be; sec above. 

§ 1 1. Declaration r. James B. reciting writ against John B., Barnes, 11, 
amended b^ rejecting the word John. So by striking out JJ^*****^* 
jMnocftcm ami, the pit. having attained his ftill age. And ctecla- 
rations on bail bonds, are amendable as anj other declara- 
tions are. 

§ 12. In all parts of pleading, if the gist of the case be put 
in issue and found, all collateral circumstances will be in- 
tended after verdict; because in all proceedings in a course ' ' ' 
of justice, substance is the essential, the material thing, to be 

rofc. n* 3R 
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Ch. 18fi» attended te^aod when the substance or gist of the case is mirr 
Art* 2« tried, the court will not readily put the cosBtrjr and parties 
^^yi^^ to the expense and trouble ol another trial* 

Art. 2. P/e<!''\ replications, ^c* 
ICom. D. § 1. Aiiu iitlinent of pleas &c. see Walker r. Maxwell j 
461, An«Rd- Doyle r. Moukon. li a plea, replication, be defective b 
mulf M. j'orjn, it raav be amended; as if it contain sunflmage; as where 
the pit. to toe dedaration alleges a tretpaas uUimo dU J«« 1 Jan., 
and in the replication says, quod trantgnss* pndklo uiHim 
die J., 5 Jam. for I Jam., it shall be amended; for pndklo 
nlHmo dk J* was sufficient, and the addition of the year was 
mrplusage. 

Cro. Jnra.l3, ^ Krror on a jiidCTncnt in audita querela, in C. B. on a 
Fbittipsr. statute of £3000, and the deft, suggested there was a dr fea«- 
ante, if he paid £oO yearly, for six years, lo one John Bush, 

at , on , it was to be void, and averred the «itatuic 

was made to the use oi the aaid Joim Buah, and that he icu- 

dcrcd said £50 at , on ^ and said John Bash was 

not there to demand or receive it. Deft, protested the ok* 
did not tender ^lc For plea^ the same Jolm Bvih said, mat 
he was there to receive &c., and none there to pay hjc» It 
was objected, that for plea, John Bush, a stranger, said| 
where it should be, the same Rice Hugrc said. Held, not 
amendable, it was of the substance of the the plea, and so 
* no plea. iSo error in substanre for the cestui qui trust, to plead 
and say, w here the trustee should do this. 
Cro. El. 782, ^ 3. As^^ inlt nnd battery. Plea, 5on (i:isaull &r. : replica- 
'*Thom?* ^^^^ beat the pit. dc son tort denusne suns liel cause 

GostoB. P^^ ipsum Jo^ Coston, above alleged ; and issue, and found 
for the pit. ; and in arrest of judgment it was said, the wfl^ 
cation was bad in tuhtlanUy so not aided hy any sittate ; and 
no issue found, for the pit. traversed matter alleged by J<dm 
Coston, whereas it is alleged by Thomas Coston. Bat held, 
it was only a misprision, and amendable. And this case ia 
r>n authority in the mnny rase> in which, in joinin*^ issue or 
pleading, the name ot one parly is mistaken for thnt of the 
Cro. EKJ©S, other. And in this case a like mistake was amtnd((j alter 
Tilat.intt. ^i^jj^ ^i^p error ossiirncd on error brought. A iike mis- 
take amended alter veidict; Cro. El. 904, Russel & al. t. 

Grai^. 

stra. 686, 6 4. To a sanfaaat on the crown side, on a recognizance 
ik^il** ^ ^^^P peace, the defu as to the breach ass^ned, plead- 
ed not guilty, and concluded hoc paratus, instead of fo Hkc 
country* Demurrer on motion amended. This case is a rede 

for other cases thus misconcluded. 
lWili.76, ^5. As^niiU and batter3% Vlvu, s'on a^snnff f?emwnr, and 
K|«iMr «. N«w- replied, dc it^uria sua propria ; and afterwards moved 
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to amend kk replication by replying molihir manui knpctmi ; Ch* ISA* 
amendment aUowed, the pleadings being all m jM^wr, and JtrU 9« 

not entered on record. Here by amendment, one replication 0^^r%_^ 
was substituted for another j and these pleas are matenailjr 
different. 

' § 6. The pit. bv his former attorney's mistake, traversed a ^ Btur. 76S, 
lease under which he claimed, in his replication. Allowed 
to amend by writbdrawing it, and to reply iU novo, even after 
six terms. And Lord Mansfield said, the court had not used 
so much strictness in allowing amendments of late years, as 
they formerly did. So if there be no similiter in the replica- Cowper,407, 
tion to join the issue after verdict and a motion in arrest of pJ^J^J^ 
judgment, the issue may be amended and completed by add- 
ing the mtSSUTm 

§ 7. Debt on a r^levm bond. Plea, A (the party replevy- Wiiie*, 9, 
• did prosecute his suit to effect, and that no return of the g^^/ 
^ttods were adjudged to B. Pit. replied, a return was ad- 
judged to B, but said B did not make return, nnd concluded 
his replication with, and this ht is ready to certify. Held: 1. 
Certify should be taken to mean verify ; and that even no 
verincation was necessary, it being in the negative : 3. That 
the mistake of the name of B for A w.a8 fatal, and bad on 
general demurrer ; so matter of niAtfttnee, and not the mu" 
prUwn of a word only. Yet did not matter appear in this 
case, on which the court could have given judgment accord* 
inff to the very right of the cause within 4 and 5 Anne ? 

Thomas, executor of Nicholas Joyce, brought assumpsit Cro. Jam. 
a^ainst said VVilioughby ; for he promised the testator, in con- p^Jvi[|^^2^ 
SMemion he would, on request, delirer £40 to bun, said bj. ' 
WiHettj;U^9 to repay it on s ^d the declaration was, that 
Mid Ifichflaa said in fact, that he, said Nicholas, deliver6d 
to him the £40, and the defL had not paid it &c. J^Ton as* 
sun^sit, and verdict for the pit., and motion in arrest of 
judgment ; for the declaration was insensible, " quod idetn 
J^'icholaas decit in facto, — because he is a dead person ; mo- 
tion to amend refuseo, for it is the very substance of the 
dacitfafkin, and no precedent matter to induce to it*" 

If the deft, pleads two pleas, and issue is joined on one, and ' 
verdict for the ph.; the deft, not allowed to amend the other, ^ '^y— % 

§ 8. It is a settled rule, that as every declaration must 
contain all essentials necessary to maintain the action, so the 
deft'^s. bar must contain all essential matters necessary to 
main his defence ; and as the plt^s. declaration must not be 
mvalidatad Inr his replication ; so that the deft's. bar must noC 
be infalidaied liyluB rejoinder frc*; for e^ery after part of a SMnd.iie. 
party's pleading repugnant to a former part of his pleadings Sooihonl*'^** 
makes void such former part ; as if the pit. dedarcs oa a 
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Ch, 185. bond made the 10th of March, and replies the bond was cle» 

Art,3, livcrcd tlic 30th of March, this falsifies his dcclarntion. So 
>^^^ if the rejoinder falsifies the bar, the bar is vicious, and made 
void ; and see departure; and also Cfa. 178, arts. 3 and 4; 
Cro. Jam. 204. 

^5^' 1^' § 9. A bar bad in stthilanee^ found for the defi«, be caimot 
rii^°* * judgraeni, but found for he ph. he will have iudgoienC $ 

Cm. Jan. othftrwise, if bad injf^n. As in debt on a single 6t?/, plea 
177. payment, but without ac<|uittance, and found for the deft., he 

cannot have judgment, as the gist of the pica is had, since 
the bond is in force till dissolved ro H^amiut quo H^nfiir ; and 
the accjuittance under the pit's, seal is the gist ol the bar ; 
but if m such case found for the pit., he has judgment, be- 
cause the bar is bad in subttanee^ also found false; but if bad 
only in /brm, and found for deft., the verdict cures the de- 
fect in jormm As in debt on bond conditioned to pay £10 
May 15; plen. pnid Moy 10, and found he paid May TO, 
deft, has judgnn nl ; though this bar is bad in form, it is not 
according to the condition, and the pit. might well have de- 
murred specially ; ycl as the verdict has found payment be- 
fore the day, that in law is payment at the day, and the sub- 
stance is found. 

Art. 3. 1\ e cord and ju^^meniihow amendable ornoi* See 
Smith r. Fuller. 

2W. fil. 920, § 1. After a new trial is granted no nmnidment will be 
allowed in the record ; but our practice is .sometimes to allow 
a new trial, in order the court may authorize an amendment 
by consent of parties, and the entry is so made, though in 
DO such consent. See Salem v» Anidover. 

s Sniir 3^— § 2. A recordishall not be amended by a draught below. 

Grundy i, * ^ rejoinder concludii^ with a verification, the pit. add 

Mill. the similitpr^ and take the record down to trini, nnd verdict 

for the deft., the court will amend the record, aud not grant 
a new trial. 

7 D.k E 474, § 3. Leave to amend a record, by inserting a minute of 
^•ckinMBv. the daj of the pit's, bill fiied after error brought ; but no 

alteration can be made without leave of the court ; not even 

by consent of parties. 
2 Ld. Unym. & 4. The rrrord of a jud^enl may V»e nmendcfj hv the 
t»6.— 1 Bac. juJgrrnpnt paper ; as judgment may be amended by another 

part of the record. 
1 Wilf. SI, 5 5. The defl's. name in a judgment, on a w arrant of at- 
erompton. ^o^^^J^ »^ *»«*dable if wronjly inserted. This wamnt bad 

been given twelve years before^ and omitted the r, aiid it 

was made r^xnpton* The refusal to ameod ' was ibr fear of 

iBcoiiTCDieiices to pmrehaaen. 
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9 6. The deft, in replevin, made cogniza&ce for rent in Ch. 1 85. 
arrear, and the jury found a verdict for him, and damages jfi^ 3, 
to the amount of the rent claimed in the cognizance; but v^^'v^-^^ 
found no amount of rent in arrear, or the value of the cattle 3 d & E.349, 
distrained. Judgment was entered for the damages assessed. ^ 
The court allowed the deft, to amend his judgment, and to "* error.^ 
enter a ju^ment pro retonw hahmdo^ after a writ of error 
brought. It was objected that tiiis ammdnKnt was a new ' 
judgment; but the court said it was the mcir consequence 
of the jury's finding. In the next case the ameiuiment was 1 h. Bl. 238, 
wholly on evidence dehors the record. As in this, an exe- SjJ^ , 
cutor pleaded a fiiraier judgment recovered, and by mistake ^^^^^"'"'^ 
a less sum was stated than Uie judgment was really for ; and 
held, if it clearly appear that a greater sum was recovered^ 
the court will allow the deft, to amend the record, by insert- 
ing the real sum in the plea, though application be made for 
the amendment nenr three yenrs Sir. nfter the rerord i<= mndc 
up; hut in h case will allow the pit. (o reply, by fraud, 
though objected the record was regular on the face of it. 

§7. After a considerable lencjth of lime after trial, the 2 D.it Eii82, 
court refused to amend the posted, by increasing the damaees Jif.K***" 
given by the jury, though all the jurymen jomed in an am- 
davit, stating their btention to have been to give the pit 
such increased sum, and that they conceived the verdict they 
had given was calculated to give such damages. 

§ 8. Before the 4 and 5 of Anne c* 16, if in the jud^ent Cro Car. 594. 
one party was misnamed, when he was rightly named in the Z^^'^J**' 
record, judgment was amended by the record as the clerk's 400^901^ 
misprision. So if the judgment be rntrrcd upon a demurrer, 
as upon a nonsuit, it may be amended : so it tlio suin total 
of damages and costs be miscast : so if a judgment on a 
verdict be entered different from the postea : so if the judg- 
ment in c^tment omit quod ntnqterit &c. : so if Ml tnm «ms 
die be omitted : so if the judgment be, that he recover fx 1 csom. Ob 



damages and costs, where it should be for debt: so if 
the whole jndgmeot was omillBd. ^""^ ^' 

§ 9. In trespass against three, if two plead, and one lets 1 wii ^,9,1. 
jticfgment go by default, and the jury fina 35.?. for the judg- bin r. iMug. 
ment, and on writ of inquiry 2s. is crivrn against the other, 
the pit. may take judgment de mtlwribus damnis, or may en- 
ter a remittitur ; but if judgment be entered, that the pit. re- 
cover S5s, agaiiist two. and 2^. against the third, this makes 
the judgment bad in point of law. 

§ 10. To a replication the deft, demurred, and judgment sm. 1182, 
amended after error, by adding the words introductory to HuiendMi «. 
airarded mquiry; viz. that the pit. ought to recover hl^ Ld^^JT'^ ag. 
damages Ufainst the deft. But a judgment cannot be amend- ^ ' 
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Cn. 1 85. fllling up a blank for costs 8uid dansgeai as there is 

Art. 4. noilmig to amend by. 

§ 11. After final judement md writ of error brought, the 
3D.SiE.749, postea amended by ilic judge'& auied oi the nisi prius^ after 

Doe r. Ms. |]|^ (^pg^^ |||^ ^ rCSCOld. 

1 WiU 86 ^ original on bill of ezchaofie against A 

9ymna$9* ^ jointly: A appears: Bis outlawed. This, the pit. 

VittMBtar. shews in his declaration. A pleads, no such record of out- 
lawry. Pit. replies, there is such a record. II there be a 
mistake m it, it majr be ameoded on motion, and the defu 
plead de novo. 

§ IS. It is a general rule, that the court will make no 
amendment to defeat a judgment; the statutes allowing 
amendments in affirmance of judgment onlj : so is the meaur 
ing of our statutes* 
Hob. 127, ^ 14. Judgment no;ain?t bii-band ond wife, and the judg- 
ment is, she is in in'v mcordia, niid not he, is amendable by 
the p'lpcr book, that bi uig right, after error brought. Both 
should have been amciced. The action was for ktr delam* 
ation. 

« JoflM, loa. § 1 5« So two hrins ejectment, judgment is entered, that the 
BoLAbr.iOi F^^^* ^^^P^^U amenaed as a plain mistake of the clerki so 

if he mistake the damages dt incremtnio^ the court will amend 
by the judgment book, that being a sufficient instruction : so 
if the sum total in a declaration be miscast. 1 I3ac. 105. 
And generally whenever the clerk does not co according to 
his instruction, or according to the record before him, his 
misprision smj be amended* 
SUM. 118. Judgment on demurrer; and writ of inauiry issued on the 
roll ; but the words, ^ by the oath of tweWe good and legal 
men " omitted, amended. 
r,n § 16. So a judgment misdated by the clerk, amended by 

tarsoDAv. tilc paper book, si<^ncd by the master, as this was authentic 
■Oiil. enough to amend by ; but Cro. El. 497. Knor not amend- 

ed, because nothing to amend by ; and it could not be asctf^ 
tained whether a. mistake of tlie clerk or of tke court in 
giving judgment. 

Cramer r. §17. Execution amended returnable out of tCHD* AUkr^ 
Taa Alityae. to mesne process. 9 Johns. R. 380* 

Art. 4. Jvi-y process and issue, 
Andr. iMSv— § 1. i>w^W"ga* amended. See Bullock v. Parsons. The 
Binm, Sw want of a return is cured by the appearance of, and trial bv 
a proper jurv. A return of a hab> eorp> jurat, may be aiAend* 
ed after trial* Return of vmirt is amendable. Barnes, 11* 
stnin. W4, § 3. Case on two promises. Judgment for the pit. on the 
Ho^iMv. first ; and on the second, nvflr profrqui. Writ of inqiury of 
AlvMf. <iamagcs tai£ea out, pit* had sustained by occasion of the 



Digitized by Google 



AM£NDM£MX& 905 

premises; and on the return of it, amended, so as to make Ch. 185. 
It by occasion of the non-performance of the said first prom- Art. 4. 
ifle» on the avtlionty of baker vm Cambellf where the writ 
was atDendcd, the recofd of the. jiidgment by delault, bebg 

a warrant to amend by* 

§ 3. So the clerk's misentry of this writ of inquiry amend- ^ ^1^1, iia 
ed ; as where he omitted per sacrtmmtum probonm ti Ugalmm 
koTfvniim duodecim^ wn9!, after demurrer. 

\j 4. Three defis., and ibe wnL of inquinr recited two oiilv, j com. D. 
againtt whkh^it was allowed to be amenm on moiloD, with^ condtft 
out paying costs. So if the day of the letum diflfer from Ri^„ey 
the day thereof awarded ; Cro. £1. 761, it may be amend- pooie, Andr. 
ed, by making the return conformable to the award thereof 3«2-— iCwn. 
on the roll ; here was something to amend by : so if return- c^^tJ 
able after the term, if executed within it, and the award on 
the roll IS right, is amendable : so a defective award of it is 
amendable by the writ itself^ if right : so if none be award* 
dl on the roU, it is aided ; bin not if the award on the roll 
a||d|OiP writ itself are both mistaken ; nor can it be amended. 

1} 6. Issue amendable; as if it be pit. lil.rwise, where it 1 Com. D. 
should he deft. ; and e comra. 2 Cro. 587 ; Skin. 591 ; Slnu 4M, Ameiiit. 
551, Raw bon r. Hickman. So by inserting the king^s 
Dame. Bnrnes, 18. So if the deft, as to -4;* e/ armis^ ^-^ys, he SeeCli.»l. 
w^*//^ where intended not guilty, it is amendable. 1 Rol. 
90> rica, paid June 14, 11 Jam. ; reply, did not pay said 
14th of August ; this mistake m the month amendable : so a Gn. saoi 
not guilty, amendable to non assumpsiU Cro. El. 470 : so 
nil debet to ni7 detinet : so issue joined on a void plea, aided 
after verdict. Cro. El. 250, 455. As if one plead a grant 
of rent, \\iihout attornment, and issne is on the grant, and 
found for the deft : so as to a surrender. 
. § So if one plead a devise without the executor^s as- ^ cro.£t.25». 
scbt^ apd issue on the devise, that is found, this defect is aid- — Cro. Ei. 
ed. Giiemey «. Clerk: so accord pleaded without saiisfac- ^^getTXn- 
tion. Id. : so acceptance or payment on a bond without deed, d,^, 
and the issue thereon is found for the ph., is aided, as in UMn. 
debt on bond conditioned to deliver fifty quarters of wheat. 
Plea, delivered thirty tjuarters pending the suit, which the 
pit. had accepted, but shew no deed. On this issue was tak- 
en, that he had not accepted kjc^ and found for the pit* 
Objected, it was no plea, so no issue. Held, k was aidiid. 
Yet oniission of satisfaction in accord, is substance. 

§ 7. A verdict cannot aid an immaterial, but will an infor- 1 b«c, loa, 
mal issue ; but aids one decisive between the parties^ though MM> 
not so apt. Cro. Jam. 44, 435. 

PrescnptioQ badly pleaded in the pit's, plea in replevin, Cro. ki. 246, 

Auslye v. 
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Cn. 1G5. pleading the occupiers were bound to repair ihe fences, and 
Ari. 1. lound for the avowant; aided, though a bad pica, as occu- 
v^^^v*-^*^ pien inchide tenants at will, at sufferance, disseizors te. not 
bound* Should have been pleaded, they and those whose 
estate : so if a plea be double, aind issue joined on both 
parts. 

2 Cro. 86, § i>. Debt on bond. Pica l>y the deft., hc delivered it to 
Slanrf^" the pll. as an escrow, lo he his deed on a condition perforno- 
ed, which was not performed, so not his deed. i^U. replied, 
delivered absolutely as his deed, and not as an escrow, nor 
on any conditioo. Issue thereon, and verdict for the pit*, 
and judgment* Error broueht and assigned ; for that there 
was no plea or issue ; so judgment shoiud have been on the 
confession. Judgment allirmed. 
2Cro.G7d. § 9. So an issue is aiil'd on a negative j)rcgnant, or with- 
out express negative or ailiiinaiive. Dan. 354. 
6 Mod. 226, § Curia* *^ When an issue is joined on an ill plea, and 
Jones «. Bo* a verdict for the ph., yet he shall have judgment; for the 
denlwiD. jpf(^ g^jaii advantage, after verdict, of his ill plead- 

ing.'^ As if lessee for years plead, he is disseized by the 
pit., and issue thereon, and found for the pit., hc has judg- 
ment; but il found for the deft, he cannot have judgment; 
for a lessee for years cannoL be disseized. 
2Cro.44.— § 11. So aided if i^suc be joined on an immaterial point 
Cro ELm, or traverse* Though acconi without satisfoction is an ill 
Bv^oro-' thereon, and found for the pit*, is well, though 

nmr. bad on demurrer ; for it is not merely void, but only insuffi- 
cicntl}'' pleaded. Nor shall the di ft. in such case, take ad- 
* vantage of his own ill plea, after verdict against hini ; nnd is 
like the case of a plea of payment of a debt uii a bond 
without ac^uiiiance itself, no colour of a pica ; for though 
issue joined thereon is misjoined, vet it b a proper issue m 
the action ; and the court said, *^ when a proper issue is join- 
ed in an action, though it be on an ill plea, and is found by 
verdict,'^ it is aided ; but an issue on a plea merely void and 
nugatory, is not aided ; as in debt or asmmpsil, and pica, not 
1 Con. D. guilty, and issue on it. So a plea, injuria sua propria^ 
without saying, absque tali causa : so if no issue at all is join- 
ed : or an issue totally misjoined. Cro. Car. 94. Nor if 
the issue be between the demandant and vouchee.' Dan* S5S* 
Nor if judgment be not on the verdict* Id* Nor if the issue 
be on nut lid record. 1 1 Co. 0, a. ; 2 Cro. 304. 
H,,j, nr;, ^ 15. Debt on lx>nd for £lO 10.?.; plea, paid said £10, and 
K'eut p.Uall. issuc thcrcon, and found for the pit., not aided. Repleader 
awarded. Here the issue was misjoined i[i the very point of 
the action ; and Liicrefore, the very pomL m the action could 
not be tried. 
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§ 13. A fault in ihe bar is not amendable, if shewn for Ch. 185* 
cause of demurrer. The bar mistatcd the party's nnmr ; ^rt, 
but had it not been assigned for cause of demurrer, it could 
have lieen amended. Yelv. 38, Iluglics i. Phillips; Yelv. Qom 

JIkt, 5. Land acttmis^ how amended or not. 

§ 1. The term in cjectmenL near expiring, was amended 2 Stra. 12T2, 
without any couseiit iVom live years to ten. heTd"'^*'^'" 

§ 2. But a d^ise in ejectment laid 1697 for 1696, not ^ 3^]^4g, 
amendable after verdict, because it would be another title ; 
though 1697 bad not come* 

§ 3. This was ejectment against seven defts., and all job- ^^^'^'^t'^' 
ed in the common rule, and the issue was right in the plea biiihopdf/ 
roll &c. ; l>ut the nisi prius roll was against five only ; and ^ «•••. 
after verdict for the pit., this was nmended by adding the 
o^hr-r two defts. And see Mulki v, Denny* Parish in a 
recovery, amended. 1 Ld. Raym. 134, 

§4. Formedon, Motion to discontinue on paying costs, • Wlls. 20«, 
there being a mistake in stating the e^taic tail in the writ, p™'* 
Pit* had sued the deft* in ejectment for the same lands* Pit. 
allowed to amend all the proceedings in ihe formtdon^ on 
paying costs m both suits; and a rule was made by consent* 
Same case, 3 W* Bl. 758, stated somewhat differently* 

$ 5* Rteovenu The court will not allow a recovery to be i h. Bl. 79^ 
amended on amdavit only ; but it must appear on the face Pearson ». 
of the deed to lead the uses, that there is suflkient grounds 
for the amendment. The amendment as to the description 
of the premises was allowed, as the deed to lead the uses ' * 
authorized it &:c. 

§ 6. So the court gave leave to amend Ijy the deed to lead i Bos. L P. 
the uses, a mistalce in the writ of entry in a recovery. This ^ *^"»*» 
waa an amendment of the description of the premises* Sun- ^' 
dry cases cited* ' ' 

§ 7* The court allowed an amendment in a common re- ~ Bos. & P. 
co\ ery, by inserting a new parish in the writ of entry, on an f^jji^lnj'*' 
alFidavit of the original intent of the parties, to include all vouchee^ 
their property within the county, ana of the assent of all And Com. 
persons interested al the time of the amendment. The deed 
to lead the uses included ilie lands in botli parishes A and 
B; but the writ only ihoi^e in A, amended, to irichuJe those 
in B. The recovery was buffered. 25 Geo. Hi. Amead- 
ment ; 31 Geo. Ill* 

§ 8* This writ of entry and subsequent proceedings in a s Bos. k p. 
recovery, amended by inserting the words, "all and ail man- ^'f;,^ j"*^® . 
ner of tithes whatsoever, yearly arising &c. from and out ^^g^^^/^** 
of the said premises,'^ on affidavit stating the vouchee^s title 
to the tithes, ^nd his intention to have passed all his interest 
in the premises ; the word hereditaments'' being contained 

vol.. Yi. 39 
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Ch. 185. in the deed to lead the uses: done on the moron of th^ 
Jirt, 6. vouchee : was suffered two years l etore. 
<^^*v-^^ §9. June 23, 1772, a recovery suiiered 2d October, II 
s Bm. k P. Gm. L of certain premises, was amended, hj inserting in the 
•^oualu*^ writ of entry, and the subseauent pfoceedines, a certain ad- 
Towson &c., &c., the word nereditaments,^ being coDtained 
in the deed to lead the uses, and the intention to pass the 
advowson with tho re^t of the premises appearingi though 
the amendment was contested. 

§ 10. A fine may be amended in form after error brought. 
Barnes, 216. So by the deed of uses, by adding a vill, 
thondi forty years afterwards. Barnes, 94 ; S wils. 58 ; 
Ld. Raym. 209; Ld« Raym. 134* 
3 wilt. IM, { 11* A common recovery amended on the affidavit of the 
HeiMBit. vouchee, hy ndding a parish not named in the recovery, nor 

in the deed to lead the uses. 
Wiiies,663, Oeneral mk. The coui i \\\\\ amend a recovery whenever 



, it can be done by the rules of law. 

muITjisa. * cannot amend the teste of a writ of 

wriut^Ms. entry, where it is not the misprision of the cleik, and where 
there is nothing to amend by* 
§ 13. Writ of right, 
WM^iHii?* Held, that in the court in r\ wr!f of right, it is not sufficient 
dny r. to State that the land descended to f<rur women, as neices and 
Hughes al. co-heirs of J. S,, without -^licwinp; how they were neices. 
--And |i«w, jicy aijjQ^ ii^Q court ought iiot Lo allow the count in a writ of 
right to be amended, unless a favourable case be made out 
by affidavit ; and the court thought that writs of right ought 
not to be cDCooraged. 
Jm^bL^i § 14. The court would not allow a demandant in a writ of 
•fllMmng.- ''•g^^- amend his rount, by introducing an additional step 
AliolN.Ri in the descent, though it was sworn the mi-itake had arisen 
J^J^jj* from the demandant's having been misintornicd in the coun- 
ffl S*/' ^ » '^^^ would be barred if the amendaient were 
lit: not allowed. The original v^'A of ejectment was amended 
pker verdict, by making dmsit, demmf. 
Art. 6. Criminal cotes, 

§ 1. h has been seen already, thnt ammdments at com- 
mon law f x tended as well to ci^iminal cases as to civil ; and 
many instances have been already given to this purpose ; it 
therefore remains here only to add several cases to aliew 
where amendments in crhsinal cases can be allowed or not* 
rJ^'^'dII' § 2. After verdict of guilty, the return to the writ of cer- 
9. 0w 1^^^- issued at the deft^s. request, was amended by insert- 
ing in the return of the caption, the true time when, and the 
names of the Ju?!tirrs If fnre whom the Qunrtcr Sessions was 
hokieD, at which the indictment was found &c., Slc* 
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§ 3. So a return lo such a writ so u^sued, wa3 amended by Ca. 
ia8ertin£ in it the commission of oyer and terminer^ hy virtue ^rt, 7. 
of whjcn the court was holden, the names of the justices ^.^^n/-^^ 
whom holden, at which the indictment was founa ; and this 
on the production of the said commission, and the minutes /j'^fi^^' 
tnken by the clrrk in court; also, the caption of the indict« 
merit was amended, by inserting the grand jurors' names. 

§ 4. Not necessary to insert the names of the ^^and jurors ^ 
by whom tiie indictment is found. Aylett.*' 

<fi5. Mkimmi fir murder* Deft, pleaded, he was Earl saik. 47, 
of JBanbofT &c« Attorney general replied iK» Deft, on Bex * 
tttttion, had leave to amend his plea, because the pleading 
was not perfected or entered on tne record; and there bav* 
ing been sever?*! amendment?? in criminril eases; as 2 Cro. 
529; 2 Rol. R. 39; Sid. 225, 243; Cro. Car. 144. The 
plea was filed, but not entered on the roll ; and the court 
neld, that bclore judeiuent, while matters were in Jien, and 
in agitation, they>haa a power over all proceeding. See 
Rex V. Harris \ Rex «• Keat |^ aU ; Rex v. Wbkot U al^ 

6. The deft, was indicted for forging a bond. A special Stra. 84S, * 
verdict found a variance in the obligor's name $ being Peroeh ^^-^f** 
for Paroch. The record of the indictment was rigitt« Am 
prius roll amended by it, at common law. 

§ 7. For a?es it seems to have been a question in Eng- 
land, if any of tlicir statutes of amendments 2ind jeofails ex- 
tended to crimiaai caries, and the question is now not (entirely 
settled. It is oorioos to obserre the origin and progress of 
the confinement of these mmeroos acts to civil oaoses, mad 
to ioibrmations Sec. in the nature of civtl eames. The first 
of these acts 14 E. in. c. 6, speaks of the party, in which 
expression it was thought th.e king could not be included, and 
this beini; the first act, and thus confined to party cases, was 
deemed the platform of nil the others, though several of 
them contained no words or expressions whatever thus to con- 
fine ihem. 111 fact, this expression, the jtartt^f in 14 £. III. 

on which so much stress seems to have been laid* was not 
used alooe $ but this statute speaking of omission, defects, 8af. 
added, the same shall be amended as soon as perceiTod,bgr 
challenge of the par^, or otherwise." In construing thn 
statute the courts seems to have disregarded the spirit of it, 
also the words, or othenmse. If this and the other statutes 
excluded all criminal cases, why were many of them exclud- 
ed by express words inserted in a number of these statutes. 
Art. 7. Ltformations how amendable or fwU See Rex y. 

4 1 This ms sn bfeniwiion in the iuttQi« of > 9110 ttor- ^ S,^'^ 
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Ch. 185. 
Arl 0. 



2 Stra. 871, 

Rex r. 

wortb. 



1 Sim. 181 



fiStni.911, 
Bat •.Clea- 

don. 

4D bE. 
457, Rex v. 
Holland. 



4 D. It E. 



AV.LE. 
48(?, Re I V. 
Brlayor St al. 
of Stafford. 



3 JohBi.II. 
M0» 



ranlo aiiainst the deft., ulio rUilmcd to he mayor of Chester. 
The deft, justified under a charter and by-hiw, by which the 
mayor is chosen by oil the fcllcw citizens of the city, and of 
the suburbs aod hamlets, inhabiting within the same, or a ma* 
jor part of them ; and laid his election to be, by the majority 
of the citisens of Chester. To this there was a demurreft 
and joinder &lc. Allowed to amend, to add, citizens who in- 
habited within the suburbs and hamlets: 1 st. Otherwise tho 
office wonld be lost without a trial : 2. No trick to gain time : 
3. No trial lost : 4. Tiu- |irn^( nilor was not driven to demur. 

^ 2. Information for lorging a warrant of attorney to 
confess salisfaclion of a judgment of Easter term. After 
issue joined, the record appeared to be of Hilary term. In- 
ibrmalioii.wa8 amended without costs, the prosecutor having 
been admitted a pauper. 

^ 3« The court said, an information exhibited by rule of 
court, was amendable. And Salk. 50 : information amend- 
able. 

$ 4. And information wns laid for an assault in iMiddlosex, 
and thecouii rciu pd to amend it, hv laving it in London. 

6 5. An intoiiaauon filed by the aUui ney-pcneral against 
an East India delinquent, on two British statutes, to which be 
demurs ; may be amended in B. R. upon the motion of the 
attorney-general. 

6. Amendments upon informations have become a matter 
of course ; that is, in informations in the nature of civil ac- 
tions, brouE^ht to try and settle a mere civil right, or to do 
that justice to a party, that mflv often hv done by n civil ac- 
tion ; but not when the information is m fart and reality a 
criminal proceeding, the object of which is to juimsii some 
crime or uiicnce j or is really in the place ol an indictment. 

Aet« 8. Sundty maiurf. 

§ U Mmidamms* The court will not amend a mandemui 
after a return has been made to it. A moticbimuf was granted 

to the defts. to adniii a freeman ; their return to it was tra- 
versed ; pit. d-^lnycd to go to trial; and the court refused to 
allow an amendment, and said, the parlies might applj lor 
aii(»; luT trial. Ante, Ch. 184, a. 7, Rex v» Lyme. 

It is contrary to all good practice to allow objections to 
mere form afi^ issue is jomed on the merits, so to amend 

§ 2. Return of proem 4^. It is substance that every writ 
&c. be rctiimed by the proper officer ; and if not, the return 

is void, and not amendable; as if by a sheriff in a case in 
which the coroner is the legal oflicer &:c. But it appears 
according to Hcarscy t. Bradbury, Ch. 184, a. 12, iif the 
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proper officer serve a writ, his name may nftrrward^ be Ch. 183, 
inserted in it hy way of amendmeot, though not directed Mri. 8. 
to him. ^✓v-vy 

If th slioriff make wo return to a scire fieri inquiry against | saik.aea,— 
an cxecuiui upon a devastavit suggested, it shall not be amend- 13 Mass. K. 
ed. Officer not allowed to amend his return after six years 
having been refiis d below* 

$ 3, Misiake of a fuune* If a name be once rightly named 
or inserted, it may afterwards be amended if mistaken, by the 
true naming, wherever the name mistaken can be discovered 
to be the same ; as if the deft, be rightly named in the writ 
and declaration, and by the pit. misnamed in the appearance 
cnt«red; this entry shall be amended; but otherwise if the IBoUlSO. 
7n?V;,ftW«m he where he is first named, as then there is no 
previous naming to amend by. The pits, name being Walter, 
one of the assumpsits was laid, ihc aforesaid VV illiam; there be- 
ing no William mentioned in the record before. Held well, 
Stra. 338; see before several cases; 3 Wils. 49. The pit's, 
attorney ntode affidavit the writ was served on the den, by 
his right name. Held a mere slip. 

§• 4 Capias, Capias so* may be amended after it has been ^ W. Bl. 830, 
executed, by making its return before our justices instead of ^ 
before us. May be amended; 5 Johns. K. 163; 2 Burr. 
1187. But Coleman's cases, 85. 

So a capias ad rtspondcndum amended, not being fifteen 
days between the teste and return. 3 Wils. 454, Corty u. 
Ashley; so 1 H. Bl. 291, Boucheir r. Witlie; I iios. & P. 
342, Davis k, al. v, Owen. 

A. B. was arrested on a capiat sued out against him by 2 Bos. b p. 
the name of C. B. A hail bond was given, by which A. B. ]Z't!U^a- 
arrested by the name of C. B., became bound in a bond coo- vm. 
ditioned for the appearance of A. B. arrested by the name 
of C. B., the affidavit to hold to bail, named this deft, prop- 
erly A. B. The court amended the capias and the return, 
(but without prejudice to the sheriff), and rejected an appli^ 
cation by the bail to cancel the bail bond. 

§ 5. Teste of the writ. If the award of the writ of inquisi- 4 East, 173^ 
lion on the roll, be right, the teste of the writ, if wrong, shall JjJjJ^J^ 
be amended by it. Authorities for amending the testes of 
writs, Cro. Jam. 64, 163, 443; Cro. El. 183, 203, 467 ; Cro^ 
Car. 38 ; 3 Browne, t02 ; 3 Jones, 41 ; Noy. 57 ; Yelv. 64; 
Moor. 599, 465, 684. 

§ 6. AvemunU, In ejectment, where the pit. declared on a i Com. D. 
lease for years, if A so long litt^ and did not aver the life of J^^fJ^^j 
A, it was amended ; and, in general, an averment may be thi^. 
amended, or aided after verdict ; as Cro. Jam. 44 ; 1 Saund. 
227. 
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Cif. 185. 5 7. MUcGnliiUiaiice and disconiinuance* 
JlrL 8, By 32 H. VIII. c. 30, discontinuances in ptml actions at 
well as ml actions are cured. (In fact, j>efiiii actions now are 
etoti actions in many cases.) So niuioiningissue and want 
of colouTf'lut not at common ktm* 6 1>« ^ £• Humble 
v» Bland; 1 Saund. 228, c. 
Cro. EI SI8, § 8. Error of judgment ^* in case for a robbery, defu im« 
feid't^Mie P^^^^^j same day was given to the aforesaid Andrews 

10 Mass. rT* (servant robbed) instead of s;ud Wnlford, the pit. Aiu r- 
103.— 11 wards the deft, pleaded, then waived ins plea and confe- ed 
Mass. R. 11. the action; error brought and ^tbbigned SLdiscontnuasuce in giving 
day to Aiidrt ws, a stranger to the action, and iioL to the pit. ; 
not amendable \ and held, if a continuance is to be given to 
two, and is to one only, that is the clerk's misprision^ and 
• amendable ; but where none is nven to the pailT« but is to a 
ffraiifer, as here, it is not amendable ; Ibr it is tne act of the 
court, and the deft's* appearance after, did not cure the 
defect. 

Cro Jam. J 9, Jq this case the continuance was wholly omitted, yet 

El 489^^2 ^^^^ nmcndrd, and so no di'^ronfinuance ; 3ncf as well when 
Cro. 211—1 several verdicts in the cnsc as one ; as well alter verdict as 
J*"'- 3 before, may the omission he amended. So as well where the 
act of the court as of the c/cr/c. So in the inferior ns w ell as 
superior court. So a discontimianct by the act of the pU. as 
well as of the deft* ; and all these amendments are on 33 H* 
VUL c. 30. 

1 wiis. 9oa. §10* information in nature of a 9110 warranio from Ireland ; 
i^Mnby.' ^ay was given here in court, «lcujHfig over two lerm*, then 
jod|gment was entered, and error brought; amendment reliis* 
ed to add the two continuances, though said to be miscon- 
tinuances and not a discontinuance ; so in either case amend- 
able at commoi\ law. Court held discontiniir!T>ces. or mi>con- 
tinuances before judgment, are the acts of the cleric; but after 
t judgment is entered, and the record made up and closed, dis- 

conunuances are acts of the court (Comyns, 419); "and we 
have nothing to amend by." So the Superior Court, where 
errw is broi^ht, may make such amendments as the^ court 
below maj; but that can only be done when the Suoerior 
Court has the same matter to amend by, as the mferbr nas;" 
cited Wentworth v. Clark. In a like case R« sent a eci^ 
limn to the C. B. to inform &c* if there was any continu- 
ance in that court, and sent it up. 
1 Strm. J8S, 6 11. Debt on statute for a penalty. Judgment in B. R. 
SiSt^nMi ^ ^TTor brought in the exchequer ; pit. who had judgment, 
'.VV^y moved to amend^: 1. The name of the attorney from hns^i to 
burgi. before stated : 2. To insert the word ric' in the dis- 
tringas^ being diiccLcd lo Somerset scJutem^ omitting vic^ ; 3. 
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The UtU of the vemrt from a wioDg to the right term: 4« Gb* 185« 
To add continttanoet after several ai|;umeiits ; ^dl allowed, jflrl* 9* 
Though objected as to first and second^ there was nothiog to 
amend bj ; and the court said, continuances might be entered 
at any time. As to ministerial acts, they were amendable 
at common law at any time^ but jodiiGial acts not after the 
the snmc term. 

Art. 9. As to boii^ variance^ form and sub$tancc^ by v^t 
count, ^c, * 

§ 1. BaiL Scirt facias against bail. The pit. made a mistake 2 »tr«. li, 
in statine the recognizance, of which the deft, took advantage ^> ^ 
by pleading mil Isel record ; pit. moved to amend, but deni- ^•^'•^ 
M ; for a tdnjbcias against boil is never amendeid, and tl^e 
oourse is for the ph. to quash his own writ* 

§ 2, Judgment in ejectment for two houses, and tcirc/adas 3 Saik. as, 
to show cause why there should not be execution of one of 
them; plea, nn! lid record; pit. moved to amend his scirt 8^*^~* 
fmas^ but refused; for it is a good writ on the face of it, and 
there may be another judgment in ejectment for oixt house; 
and the court will not after this plea pleaded, alter it to suit 
the pit's, purpose. * 

§ 3. And the Court of Common Pleas do not think proper 3B«i.fcF. 
to cure any irregularities of which the bail are entitled to ^oo/v.'*' 
lake advantage, and hence refused to amend a m're /ocim Annis.' 
against bail, the ttsu of it was before the the writ of e«b Mk, 
Iwt the court said their power to amend such writs was cer- 
tainly diacrctionary. 

§ 4. And in this case held a scire facias against bail in 2Bo9.tr. 
error, ma}'- be amcnrJed by the record of the recognizance. J.^fi'gSt***^ 
The proposed amendment was to insert the costs of the ver- 
dict : nul tiel record pleaded; denied in this particular case, 
2 New. R. 1 03, the court recognized this discretionary power 2 !ftw. B. 
to allow amendments in writs oS scire facias against bail. So 34^!"" * 
hi the case of Mann v* Cahiw, amendment allowed where the 
defect was occasioned bj an officer of the court ; and in this 
Me of Braawell, such writ on a judgment, and the declara* 
tion thereon amended in conformity to the judgment roll. 

§5. A joint judgoient against bail on several 5a>e /aocr; i r i Haym. 
writs, is erroneous, and the term which it is entered is not {qjj^i^J^p 
amendable. ^ 

§6. Variance must be objected to at the trial 15 2 Phil. EvM. 
Johns. R. 210; Dunlap's Practice, 261 ; 1 Chilly's Plead- ^• 
lags, 304, 307. 

Variance, Whether variance iii one part of the proceedings 7 Crau.208. 
from another can be amended or not, is a question that dc- ^• 
peods on the questbns generally, if the variance be material 219!Ib.n f! 
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Ch* 185. W not, also if thei-c be any thitig to amend b^. A special 

Arim 9. contract must be truU declared on, and anyvariatice is fatal} 
s^Pv-i^ 4 D & E. 314, 687 ; 3 D. & E. 521. Variance in debt or 
not; 3 W. Bl. l^^l ; DougL 6; 2 D. 4& £. 139; 1 H. Bl 
449, Saxton v. Johnson. 
See Ch. 180, § 7. What substance, and w hat fortn, and how amended or 
•.141*. 8. j^Q^^ No suhsidiicc is with n the statutes o( jnofails ; see ante, 
Ward r. iluucywood, Ch. 184, a. 2j and Dougl. 63} and 
exception as to amendments, Ch. 184, a. 2. 
1 Boi 207. ^ 8« Further cases* Debt against an executor ; plea, noth* 
ing in hu hands ; replication, assets the day of suing out the 
writ, viz. leaving a blank for the day, here material; but the 
day is inserted in the paper book and nisi prvas roll* Plea 
rofi amended} see Oatcs Shepherd; Havers «• Bannbter, 
above. 

§ 9. Tt is one general rule fhat matter oi' form may be 
amended, and another <har runttcr of substance cannot be; 
yet there are some hnv exceptions to both these rules ; these 
exceptions create considerable uncertainly in regard to ameud- 
mcnts, and the aiding of defects in process and pleadings* In 
addition to the uncertamty arising from the question so often 
, occurrine in them. What is form t What is t^icmu f 
I I«v. 190. } 10. In this case it is stated as a general rule, that defauh 
in precise certainty is but fmrn^ where the certainty in gene- 
ral appears ; tks if a man plead a descent to him, as heir, but 
shows not Iww heir; this is amendable or aided as matter of 
form, if not specially demm'red to. 
Fort. 186, § 1 1. So in a writ of covenant of lands in insula AnUiioii in 
TaSSultaUm '^"^'^'""'^i p(ii'tibus transrmmnis in Si, jMun/. lilirt^fofu in com 
Surry / amended by striking out the words in .l/ntnca, in 
partibus transmarinis, as being only matter of form. 
JdMfyiMj— $ 13. But a matter materUU to the action or of snhttance^ 
9 Q9Q, II. being omitted, is not amendable after trial, though omitted by 
the neglect of the clerk : as in debt against the heir, if not 
stated in the declaration, he houmd hi§ ftetr, not amendable 
after verdict. 

Cro. i:i 435, § 1 3. The inferior court from whicli the record is returned, 
Joncs'ziT* amend after judgment, both before error brought, and 

galk. 49.— i~ after, and the clerk of the inferior certifies to the Superior 
Bac. Abr. Court. The w rit of error to the lower court is to send up 
' ' ** the record in the state and condition in which it ought to ht 

by /aw, and that is corrected of all misprisions of clerks ; or 
on alleging diminution, the record is to be sent up amended as 
it ought to be, or it may be amended in the Superior Court, 
if the other refuses; for as it superintends such inferior 
court, 80 it may correct the mitpritUnu of the clerks of the 
court,'' 



G. 
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§ 14. And ihv court above, on error brought, intends the re- Ch. 1 85. 
cord below to be right, if liie contrary donot appear. Hence, if ^^rt, 9, 
the first transcript sent up bo defective, and a writ of diminu- ^ ^^-^y^^ 
tion is sent to the inferior coui i, and .i good record i» sent up, c„ ^ar. 
though amended alter error, the Superior Court "will intend 4io, Smith c 
k to be amended at the time of the judgment giv en, and that ~ 
the iranacript sent up was a duninuf ion by mistake." Hence, 
-^^ be nrouzht against an infant, who appears and i^eads 
I, and he is amerced, this is error; for an infanl 
amerced for his indiscretion, nor a guardian, for he 
is appointed by the court. So this is error in the judgment 
itself, which is not amendaV>lc ; " and if cwified }>y the clerk 
of the court to have been amended after error brought, and 
could not have been amtiuh d, but yet certified to the cer- 
twrari^ rightly amended, they will suppose it was amended the 
same tcroi judgment was given, and during that term wiiiist 
jnatiers are in^rt, they can rectify not onlv the mi^risum 
of clerks, but their own mistakes ; but when the deft, in error 
gets bis record below amended, pending error in the point on 
which it goes, he ought to pay all costs, because he defeats 
the plt^s. writ of error, originally properly sued out ; but not 
if the plu in error also proceed on some other point or matter 
not so amended* 



CHAPTER CLXXXVI. 



AUDITA QUERELA. 



Abt. t. Ai^a querela* ^ 

^ 1* This writ oecasumally coma into riew in former mum. act, 
chapters ; as Ch. 136, a. 17 ; Ch. 167, a. 2 ; and nam- ^ay i% 
ed Cb« 178. By t^s act this form is established; and M!i„ract, 
by this act it is provided, that in every case wherein an Clus. 
mudUa mureln lieth," the party aggrieved [nay have it in the 
form of attachment, and capioi, or original summons, at his 
election, out of the court whereto execution is returnable. 
This writ by the said act is to be signed, attested, indorsed, 
and served as in oilier cases ; and in all case^; the deft, may Forms, Po- 
plead the general issue of not guihy ; and where brought in huii,l86,iM: 
the common pleas, an appeal lies to the Supremn Judicial 

VOL. VI. 40 
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Ch. 186. Court. This writ is of common riglit. 5 TattD. R* 658. 
Artm 1. No relief on motion in disputed cases. Id. 
V^^v^r $ 3* This is a process not often lesorted to in our praeticey 
S2 M. VI. 56. but the reasons of it exist, and are noir usually taken on mo- 
tion. 

§3. This V. I it ns well as z scire facias, is in ihe nature 
' of a declaration ; for they state at large the ph's. cause of 
' action. This writ lies as well upoa matters oi lact as matters 
in writing. 

8 Bi Coin. ^ 4. jiudUtt qnerda lies where the deft, agaittst whom jtidg' 
Bohui!, 1 ^a, ^^^^"^ recovered, and who, therefere, is exposed to ezecotioii» 
iH 1 — c ro. ' oris in actual execotioo, and is entitled to be relieved on good 
•'^J"- matter of dischari^c arising after judgment. As if the pit. has 

del. Oihcr g'vcn him a general release, or as where the deft, has paid the 
cases, Yelv. debt to the pit. without entering satisfaction on the record. In 
166— bI)^' cases in which ti)t' tit ft. has good matter to plead, but 

boo, 183. hath had no opporiiiniiy lo plead it in the beginning of the 
suit or after the last continuance; this writ lies in the na- 
ture of a bill in equity to he relieved against the oppressioa 
of the pit. It is a writ in our practice sued out like anj 
other writ, and sutes at large the grievance of the ori^niJ 
deft, now ph. or complainant in attdita querela, 

§ 5. This writ lies for bail when judgment is obtained 
against them by scire farfnsj to answer the debt of the prin- 
cipal, and it happens afterwards, the original judgment is 
reversed; for after judgment against the bail, they have no 
opportunity to plead this special mailer, aud tiierelore shall 
8BI Con. have their audita quenia^ *'But the indulgence now shewn 
^ by the courts in grantio| summary relief on motion, m cases 
of such evident oppression, has almost rendered useless this 
w rit of audita ouema, and drnem it quite out of practice." 
F. W. B. 286 ^ jf ^jjg trespass recovers damages, and releases 

all actions and demands, between the verdict and judgment, 
F. N. B. 238. the deft, shall have his audita querela^ if the pit. afterwards 
prays judgment and sues execution. 

7. "A man shall not have audita querela^ supposing ilie 
party will sue execution ; but it ought to be alleged in the 
writ, that he has in fact sued execution.^ 
Hob. f 8. If two joint and several obligors be sued severafly, 

Aiford?*' satisfies the debt, or the sheriff pays it on escape of 

Tatnct, it one, the other may have this writ. 

Mod. 170. §9. Judgment was bad against one Gn«;r> by Ive, and Keys 
Cro. Jnra. ^ al. were hail for G rise, and iudcincnt against tlu n) on scire 
Krt's ficins, and this lj»<;t jnHirment was atlirmed in error ; but aftcr- 

r. i vc. * wards tbo first and ongu^al judgment against Grise was reverse 
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ed in « writ of «Ror, tod tbereoo Kejt U tl. the liait, broagfat Co* 186. 
mudifyt fmtnla ; lor the court held, the reversal of the first judg- ArU 1* 
maift WIS no reversal of the judgment of scire facias^ because h ^^y^y 

was a collateral judgment by itself ; but it was adjudged to be a 
good cntise of audita querela ; for it is quasi depending on 
tiie first judgment. So it ti;iere be a recovery against a gaol- 
er for an escape, and then the first judgment is reversed, he 
sljall have his audita querela : so audita qutrda by the bail| 
ifter judgment againit him for debt upon a leire faciaSf be* 
cause he was a minor when he became bail ; and on the an- 
Uta qurrela he was discharged. 

§ 20. But if B, a minor, bind himself in a bond to C, and Cro. Jam. 
C without a warrant procure D to appear for B, and confess ^"JgL gJJ 
judgment thereon ; yet B, the minor, shall not have an avdi^ * 
ta querela, but an action of deceit against D. the attorney. 

^11. If two executors sue execution foi damages recov- 3 Bt. Con. ' 
erd by llie lestaLor, where one of the executors has released, ^'~7?>^'*'** 
an aidiia quereia lies against both ; as both are in the wrong ji^ua^utre- 
In suing out execution after the debt ia satisfied. 

^ 12. So if the deft, be in execution on judgment for debt ^^"^'b. 
and damages, and the sherifT or gaoler deliver him out of ex* JgJ.^^ 
ecution by the assent of the pit. ; and afterwards by colour 
of this judgment, the ph. np^nin imprison the deft., he shall 
have, on this luatier, an audila querela, and be discharged. 

^ 13. So if the pit. consent tluU one deft, only be deliver- Stile, 117, 
eti out of cxccuuuii, ilio same rule holds, and process may ^^jj^jj^ * 
be had. So if one of the bail be delivered out of execution 
the other shall not be taken« . 

§ 14. But if A be in prison for deft, and escape by the lBaa.Ahr. 
ass( nt of the sheriff, and then return to prison, and the she* 
riff* keeps him in execution, he shall not have an audUa que* 
rela ; for the creditor may elect to detain him in executioii» 
or to sue the shci ilf. > 

§ 15. If A and B are bound in a bond jormly and several- 6 Co se, 
ly, and judgment is given against each on several actions ^Jl^^Stoh. 
brought, and both taken in execution, and after A escapes, aq. 
yet B ^atl not be delivered on audiUt quereUt ; for die obli* 
gee may not choose to sue the sherin for the escape | and 
until the pit. is actually satisfied B shall not be delivered. 

§ 16. Audita querela ; for that Durrant recovered against Tro J«m. 
ChiM £14 damnj^cs, £5.10 . co^ts, nnd that nftrr Child J^Lfi"** 
brou:^ht a writ of error, and the judgment was aniniKd, and 
£5 were nssesscd for costs in error; that Durrant released 
to Child, l>€iween the Judgments, all executions and demands, 
yet he 6ued outexecutmn as well for the £l4 and £5» 10t» 
the first judgment, as for the £5. 10$* cests m error. Held, 
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Ca» 186* AoHgh the oietution be entire, Cliilcl should be discburge^ 
U f^ofid the sums of the first judgment beioe released; but not 

as to the £5. 10>. the costs of the second judgment, not fe* 
leased ; hence, at^ audiia querela may prevail io part. 
2 SaDnd.148, § 17. if A, an idininisirator, recover damages against B, 
Dav^ri— ^ ^^^^ aclimnibtrauon ih repealed, and granted to an- 
ftiod. GsT Other; upon a surmise that A intends and endcivours to sue 
execution, B may have an audita querela } for by the repeal 
of the admioistratioii, the power of A is absolutelj delenniii* 
ed* He had sued oat execudoD* See Pleadings at Large, 
p. 137 to 148, a« 

Hob. 66 $ 18k If one trespasser satisfj the plu, yet he proceeds 
corbcttv. against another, this other may have mtdita qwnla; for 
teSflA. though the pit. may have several actions, he can have but 

one satisfaction. Sir W. Jonrs. 377; Cro. Car. 443. 
flob.ltt. § 19. If one, after verdict and before juHgm< nt, have a 
release, he camiot plead it, but must help himself by this 
Writ. 

§ 20. The oi igiii.il deft, and pit. in audiia querela^ after 
stating his case, and judgment against him, &c. pra^ s judg- 
ment, and that the original plu and deft, in audiia qtunUu 
^ may be barred from having any execution whatever of ana 
upon the said judgment, so as aforesaid, recovered against 

him the said ; and that ke may be restored to all 

things which he has lost by occasion of the judgment afore* 
saif?,^' &c. ; and if judgment be for him, it is in substance, in 
this form. 11 ilie deft, plead in bar to the audita querela^ he 
says, " he ouglil not lo be barred from havini^ his execution 
of and upon tl»e said judgment" &c. 1 uraer r. Davies. 

The manner of declaring in dudita querela anciently was 
lengthy and tedious, minutely siating all matters from the 
origin of the cause of the original action ; but now the mode of 
declartng is much more concise ; and clearly may be so^ be- 
cause the pit* in audita ^tiere/a usually admits there was 
once good cause of action against him, on which the judg> 
ment he states was well recovered ; for if no cause of action, 
he should have shewn this by his pleadings in the original 
action ; and whenever he may do this, cverj by a plea after 
the last continuance, and does not, he lo^^o-^ hi» opportunity, 
and shall not have an audita querela. So usually it is enough 
merely to state the judgment rccovereil generally, and then 
specially to state the after matter ; that is, the matter of his 
discharge, this being the ground work of his audiia fuerUa^ 
^ though bv our statute above stated, the deft, in audiia quer^ 
to may plead not guilty in all cases, yet it is conceived he is 
not otiliged so to plead, but may if he chooses plead special* 
tyf defence, as in Caglaad, or at common law. This, Uke 
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every other special plea or defrncr, will l»c according to the Ch. 186« 
circumstances and facts of his case; and ih«s plea must evrr jJrU 1. 
be in answer to the pit's, declaration or complaint in his an- <^_^^, -^f 
dita quirda^ and shew wiiy the deft, ought not be burred of 
his execulioD. 

§ 91* It is 8^;reed on all hands, that this is an equitable s bi. Com. 
aetioBi and is of a most remedial nature ; but it applies not ^y,7^j~j^Q 
where ihe party had or has any other remedy* Hence, if _!i"ro1. a5. 
the ground of his midita (jfterda be matter he might have 306.c-Hob. 
pleadeil or shewn in bar of the judgment, he has not this ^^2&4 
writ ; nor if he has my other remtdy for the grievance he wicket 

complains of. Creamer.— 

§ 33. Sd« The principle point in considering this branch r^JJe^' 
of the law, is the plt^s. ground of complaint, where sufllcient Beny! *' ' 
to entitle hns to Irair the execution or not ; and applicable to 
this point there is much good hiw ; and therefore it may be 
useful to consider the casrs^ further to bo fonnd on this sub- 
ject ; nn original pit. who in a due rour>o has obtained 
hi.s judgment as the acknowle(!i:;i:u nl of a debt in the nature 
of a judgment, may lose his rigid to have execution of it, 
and so be l^arred his execution: 1st, By losing his legal 

S»wer to enforce the judgment } as in Turner v. Davies, where 
avies got judgment as administrator, and before satisfied 
his administration was repealed, and granted to John Spiccr, 
who bernmc entitled to the execution : 2. He may lose this 
right by his own act in three ways : as 1. By his releasing 
the judgment : 2. By discharging the judgment debtor: or 
3. By receiving satislaclion of the judgment. 

{ 93. As if on a joint and several bond one obligor is sued Hob. 2.*-» 
in one court and taken in execution, and the other in another Bal9(.97, lot^ 
court, and his lands are taken in execution, the one imprisoned iJ^J^ 
may have audita querela ; and as the judgment must be, that he 
be discharged from the cxrcution. he r Muiot !ic taken again, 
though this land be evicted. Tiic land taken is satisfaction 
of the judgment at common law. ^ KK)— 

§ 34* So audita querela lies quia timely or for one onl^ in i roI. Abr! 
danger of being taicen in execution. Hence, one against 306.— i 
whom judgment is obtained, may have it before execution s«uiMl.l«,k 
sued ; but one cannot have audita quenh before judgment is 
rendered against him. . , , , , i Saund. 

§ 25. Audita querela is an action founded on tort ; nrnce, lis, b. 
where against two executor-^, one appeared and iIh' other 
Vidb defaulted, the court directed him who appeared, lo an- 
swer alone, as in cases of torts. 

{ 96. No one is entitled to this writ but the party grieved, yi'"^^'*» 
and only when the matter ;i]!r^( d dix harges him ; as where MiBloms 
tw<» are jointly and severally bound in a bond, and one of iieidsca r>.~ 

^ Co.lin.87.a 
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Cr« 186* them is sued and taken in ezecntion, and afterwards the 
Art, 1* other is sued and taken m execution, and then one dies or 
^^y.^^ escapes, the other cannot have audita querela ; for the death 
or escape of the one is no discharge of the otheri as it is no 

satisfaction of the judgment. 

§ 27. Where the court will relieve on motion or drive the 
party to his audita querela. See 4 Burr. 2287^ Sutton v. 
Bishop; 2 Stra. 1198, Mitford p. Cord well; Salk. 264; 2 
Ld. Kaym. 1295, Ludlow v* Lennard ; I Ld. iiajiu.4S9; 
12 Mod. 240 j 1 Bac. Abr. 631. 
1 Mk. M| { 38. An audita querela is no wpersedeOB to the ezecntioQi 
jA^gioB «. therefore to stay it, a superteiktu must be sued out. 

§ 39* Demurrer to audita qturtku See Demurrer, Gh« 
181, a. 3, s* 3, 7, 12. 
Cro. EI. 26, § 30. Audita querela^ for that the pit. was in execution in 
debt on a bond made for usury monies* He made an attorney, 
and appeared, and then juclc^ment against him on nif dint; so 
that he might have pleaded the usury in avoidance of the bond, 
and as he did not, held he was not entitlrd to audita qiterela} 
» because fliis writ does lie after a judgment tor a mnticr he 
might have plfcaded belore ; " but when he is condemned 
by default^ and had no day in court to plead it, there it 
licth.'' 

Cro El. 4^ § 31* And so the pnrtr cannot have audita qu/trtlOy if he 
Hannef ' ^^^^ opportunity to pleaci his matter of discharge, even on 
Roi. facias on the judgment; and it seems to be a ^eral and 
A!;r 306 - 2 Settled principle^ that if a party has any opportoniiy to plead 
b^cu!!li Wib. ^''^^^^^^ court his matter ot discharge, and omits it. hp 

fO, shall not have audita querela ; rtnd he has this opportunity if 

duly warned to appear, and he does not ; and if not warned 
in fact, he has his remedy a {gainst the officer for a false re- 
turn, if he return scire facias^ when he has not warned the 
party. 

1 Con.D. § 33. So if the land of B be recovered by the colliision of 
2^' A, who appears as tenant^ and makes default, 6 shall have 

his audita querela. So where judgment is confessed on a wu* 
nous contract, or obtained by covtn^ or against an vrfaut. in- 
Cro. Chi veigled to be bail. Judgment against three, one taken in 
•^BBrmi*" execution ^vTongfully, all shall have audita querela, though 
two of them be not yet grieved, for they arc privy to the 
judgment, on which the one is imprisoned, though objected, he 
only ought to have this writ. 
l^Rol.atM, ^33, But one need not tjuvcthis u j it wlx re ihc maifor of his 
grievance is void, as if an extent he sued against him without 
right : aggrieved party how aided on motion. 1 Salk* 864; 
1 Ld. Ravm. 439. 
B. Hod. 894. § 34. Nor can an audita querth be allowed at the suit of 
several persons on several judgments and executions. 
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§ 35. Declaration and pitas. If the audita querela vary from Ch. 186« 
the record, it may be pleaded in abatement of the writ. This jj^i^ j, 
writ may contain two or more matters, but the pit. must v.^-^^^^ 
hold himself to one matter, and the deft, shall answer to that." f. n. b. 238, 
And if one sue on owKla ouersto, and has a tiqwmdeor to sta v 
execation, and his writ abate, and he sue a second, he shall SS. 
have a second superseduu ; but generally, this writ ought to —Dyer, 297. 
comprehend but one gravamen^ and in every case, the pit. l^^^^^' 
must show himself to be aggrieved ; but it is sufficient, if the and'cro.Car. 
pit's, declaration shows a sufficient gravamen^ though it be 163, HyoUv. 
defective in matter alleged in aggravation of damages, as Howj"fc«l» 
where said H and B were bound in a statute to Hyott, 
and he sued execution on it, and thereon Hozon was taken 
and let at large by the sheriff of ^ by Hyott'k con- 
sent, whereby H and B were discharged of any execution 
against them ; yet Hyott, to vex them, sued inquisition before 
the sheriff of S. and the sheriff of H., of their lands and goods, 
to the same Jacob (Hyott), delivered, where it ought to have 
been by the two sheriffs procured to be deliverea. For, as 
aUeged, the pit. deliverea to himself, and this was assigned 
Ibr error, — but adjudged no error; for the writ shew a suffi- 
c^^'dncharga^aad what was stated as to the lands &c. was 
but in aggravation &c., and any defect mi^ht be cured by 
the writ for inquiry of damages, and issue bcmg taken on the 
point of discharge, and found for him, was well. 

§ 36. Adjudged that an audita querela quia timely cannot be 2 Johnt.OM. 
sued out by the purchaser of land until after an execution has ^fj'|^°^ ^ 
issued ; and that this writ must be allowed in open court, but «. Weden- 
is not of itself a tuptnedeas; and where the party is not in hvari^ 
actual custody, or sues quia tmei, a venire facias is the proper 

Bocess. New York follows nearly the English practice, as 
assachusetts did till 1781. 

§ 37. Where the court will relieve on motion, or scire facias, 
or error^or put the party to his audita Querela, or not ; see also 
teiirt^iieuu error, and Price v. Goodnch, Stile, 117, 887 1 S 
IMS, ^ ; Roll. Abr* 308 ; Bunb. 383, Chubbs v. Billington ; 
Carth. 983; Bunb. 283; Salk. 363; Kel. 634; 4 Mod. 314; 
Salk. 93 ; 1 Bos. & P. 427, Lister r. Mundell ; 1 Johns. R. 
531, n. Wardell r. Eden, Portchrsler t. Pitue. As relief on 
motion is usually at the discretion of the court, no particular 
rules can he laid down ; but each case will de[)end on its own 
circumstances; however it is a general rule not to relieve on 
motion where thepltV case is doubtful in point of law, though 
the fac^ be admitted, tior where the facts are disputed; so 
the court will not settle disputed law, or controverted foots on 
motion for relief. < 

§ 38. The pit. was impisonrd in execution on a judgment J4 jy^^jj 

443, LitU9 «. MewUuryport Bank ; Cb. 65, a. 11, s.Slic. 
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' Ch. 1 86. rendered Kovember term, 161 4^ (in Euex), for $5785.16, tnd 
ArL t. costs $39.8. The Bank (original pit.) liberated him Od hii 
i j0-^-^ f note for debt and costs, with two suretieSf with an oipress 

agreement that if not paid in a time fixed, he w?)s to siirren- 
der himself to prison on said execution ; this In diii accor-d- 
ingly. Held, he had no remedy by audita querela; the note 
was given up by the (ieUs. when they recommitted him. For 
the cases cited in this case, see Cb. 65, a. 11* 
alk^ § 39. Where a party m ly seek relief on audita qucrUa^ k 
m, iMMrn 1^ yg^^l 10 grant it on motion, as where judgment is rendered 
ttaiflst him the same day he has his insolvent discharge, and 
vliich he cannot plead ; and the court above said, the pnrty 
might have s(>ui;[u relief by an audita querela; but it is usual 
to grant the ^■^nuv relief on motion, and the common pleas was 
I'ight in so grunling it, 
AaT. % Mandamut* 
A""* § ^* section 13, the Sapreme Cburt of the 

Sl^in!^ United States has power to issue writs of mondoimu incases 
warranted by the principles and usages of law, to any courts 
appointed, or persons holding office, under the anthorttj of 
the United States. 

See Cb. 187, J 2. By this act the Supreme Judicial Court has power to 
MMMcbu- ii>sue writs ol mandamtis and prohibiuun lo ail courts of infe- 
aetts Aet, rior jurisdiction, and other processes according to the laws of 
^ '"^^» of the land for the furtherance of jusdce* 
twl^orn^ Thus by each of these statutes, the Superior Court is au- 
40 office, 6 ihorized to issue tl.is writ " in cases warranted by the prin- 
i^^Thc^' ^'P'^^ usages of law." What these cases are, is not de- 
King t.' The f^ned iu any American statute; but this power is to be found 
Bishop of in the common law, and English and American ubugc.-— 
Cheittr. GenereUnrinciples, 

% D. bis. 404. § 3. The nature of the writ ofmandannu^ It is a command 

~^ ^'h Ik" i Hiiiig from the Supreme Judicial Coiul, as named ahove, 
^ttlTral-a ^ ^\ ^ l^nglaod,) and directed to anjr person, or cor- 

Bac. Abr. poration, or inferior court of judicilurc. requiring them to do 
mft~ft^*'*^ some particular thing, therein specified, and which appertains 
terand Burr's olTice or duly, and which the Supreme Court sup- 

Re|.oiis iic. pubC's to be agreeable to right ^nd justice. But regularly it 
137 ^2 Bio ^ eases relating lo the pablic or to the govem- 

aea!— Cowp. ment. It maj issue in some cases where the party injured 
377, Rex r. has a more lediou^remcdy ; but it issues in all cases where 
4'Biur*21^ piii'ty has a right to have any thing done, and has no 
other specific means to compel the performance ; not if he 
has anollier remedy, that any practicable ; he must state 
all things that iniitle him to iu 4 Burr. 2188« Rexi. Askew 
^ al. ; 7 D. E. 52 ; 7 East, 345. 
3 BL Com. § ^* Catet* It lies to restore one lo an office or franchise 

1 10^1 witt.m^ Burr. 1IS7, imt, D. U E. 099^8 E«st, 819. 
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of a temponl or spirittia] nature; to aoademicHsil degrees, to Cu. 186. 
the use of a meetiDghouse, to» So it lies for the iinrauction, jiru 3. 
inspection, or delivery of pablic papi^-rs and books; to oblige 
coiporations to affix their common seal ; lo compel the holding 
of a court &c. 

§ 5. So (his writ lies to restore a shoolmaster to his pl ico ; stra. 98.-3 
so to a probate court to grant probate ot';i will ; and so, 1 balk. 28t ~2 
250, it lies to rebLorc m\ attorney; so lo restore a uxIoh^ for g^m^^"* 
this is an ojjice ; but not to restore an usher of a school, for 
this is a mere service ; nor to compel the admissioa to the 
degree of barrister} Dougl. 353, Rex v» Graj's Imk 

§ 6. In this case, there was a motion for a mandamut (o s D. a. s. 
the trustees (defts*) of a dissenting meetinghouse to restore ^^^> 
Llojd, the minister, but denied, because he had not laade Jj„^jLy"* 
oot a firirtm facie title to the office; and Buller J. said, there Burr k r5.— 
was a great difference between a mandamus to admit, and to |J*£**~" 
restore. The mandamus to admit is merely to enable the esa*— i lw. 
parry to try his right, without which he would have no leg^il SS,11&f-' 
remedy: hnt otherwise of a mandamus to restore ; heie he Tff^.f-/?' 

must snow a jjuma Jacie. title; lor where once he has been 3BI. Com. 

regularly admitted, be may try his right in an action for 111. 
money had and received. 

§ 7. In England, this writ issues on the oath of the partv ' 
injured, stating his right, and denial of justice below, on which ^^^".^i 
a rule is generally made to show cause why a mandamus Saik. 166.— 
should not issue. The first writ is to do the thing, or to show 8«IJu49a. 
a reason to the contrary ; and if no j^ood reason is shown, the 
Si'f ond writ commands p€rrfw/?for'/T/ the thing (o be done. So 
after a return falsified, and a perem|)tory one may go before 
any formal judgment. Stra. 697, foot v. Prowse. 

§ 8. Returns. A mamlamus issued to swear church wardens ; Farr. R.83, 
the retnm was that they were not chosen. Held, the return 
was good ; for if both were not chosen, the writ ought not to 2| 
conmmnd him to swear one of them* So a mandamu to swear 
those who were chosen, generally retnm they were not chosen 
is good ; chosen dc6tlo tnodo, return not chosen defrito modo^ is 
a good return. The person who asks for a mandafiMit must 
desi:^nnir thnsr to whom to be directed. 

§ Mandamm to A and B, church wardens of T. &,c., 2 Burr. 782.- 
to rt [ore Lewis Co^an into the place and office of sexton of J^J^JJ* 
said piirish ; return he was not tJuly elected sexton accoi diti^ Church wtr- 
to ancient custom^ — that there was a custom for the inhabi- of 
tants Sec. paying scot, and bearing lot, to rtmnve nt pUature ; ^'""j'^i^ 
and that he was removed pursuant to so such custom. Held, p.*c.4ao^* 
this return was good, and it was allowed. ^» ^ 

▼oIm VI. 41 
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Cb. 186. 4 10* But if there be an action brought for a false retura, 
ArU 3. dna a writ of error be pending thereon, the court will not 
v^'v'^/ grant ^ peremptory rmzmMniiM during such pendeocj* 2Stra. 

as 3, [U t (Img r. S'ewell, 

IStnuM, Ml. Wherever a mandamus is directf '1 to those n ho liave, 
Kei i». Mayor \ Z 
kal. of r^or^ snd also to those who have not a right to do the atl uaecleu 

wich. to be done, the court will supersede It. 

s stra. 1259, $ 19. A mofutomiu was moved for lo direct particular per- 

SLofW^ihiv^ sons to be inserted in the poor rates, on affidavits of their 

— 1 sill. U^. ability, but rrfusrrl ; for the rrmrfly is by appeal, and the 

••SSiil. ai. court said, they never went further than to compel the mak- 

hig of the rate. As to who is to be rated, the pariah otiicers 

are the proper judges, subject to an appeal. 

8 Sai'k ^Tof $ ^ ^* '^^^ ^'"^ ^ ^ mimdmmM to compel the 
Ofwn V * douig of that which Is likely to be done without one ; and in 
Mayor k at. every case it must be directed to the person or persons who 

of Herford. ^y^^ ^^^^ foquircd to bc done. 

OougLsas, § 14. This case was, the king, on the prosecution of Par- 
SnltTf'** bury nnd another, executors of Dawes, against the govi rnor 
England; see and companv of the Bank of England, for a mandamusy — and 
i*D *L f' ^® ^^'^ refused to grant one to oblige the bank lo transfer 
KM aod 2d! ^ executors, to stand m thehr own name, because 
U 1^.980, there was a remedy by action on the case, if they refused; 

and Lord Mansfiela stated the general principle to be not to 
crant a mmdamus but where no other specific remedy CE* 
isted ; also 7 East, 353 ; 10 Johns. R. 484. 
2 Ld. Raym.; § 15. Tt wn? decided in this case, that no mandamus Hcs to 
***** compel a trading company to give one of its members a re- 

ft Com. D. commendatory mark, thoudi it was proved, that without, he 
^ could not carry on his trade with effect* No mandanmu lies 

for a privale office* 
Re^D^Mnrar ^ court will of course quash a mandamus improvi- 

nf Chester.— dently issued, — as one to restore nine persons jointly; so 
2 i5ttik. 626. one to compel former overseers to account with the present ; 
ieell 2 Salk. 433 } or if it ioin distinct rights m U, 1 Stru. 578 ; 
Mayor ti ai. and 80 if a ffiumdSsoMiff be directed to one person to command 
of Derby. another to do an act ; no numdmmi can be in this form. 
3Saik^3o, J ii g general principle, that a mandamat does not 
cr.— 2 BtwT ^ person out of office, and make it vacant, or to 

«»8l. t\irn a fellow out of college. Giles' case; never was a mnn- 

damus to the justices to grant a license to keep an alehouse. 

§ 18. Having thus far considered writs of mandamus on 
general principles, it may now be proper, as it is a very use- 
lul process and involves many important matters of law, to 
consider it more in detail, and as it applies to different sub- 
jects in this country, and to this end to state first the few 
AmericaD cases to be found under this head, and deserving 



1 



Digitized by Google 



i 



MANDAMUS. SSS 

#f atteDtioa ; and then such English cases, the principles cl Ca» 186* 
which enter inio our practice. These English cases maybe Art* 9* 
considered, as thej respect restoring to office or to some \^ j-^f 
franchise; admission to some office or franchise; provii^ 
wills and commilling administration; election to office; pro- 
ducing books, inspecting them, 6lc ; justices allowing expen- 
ses &,c. ; appointing to otficc &c. ; courts &c. to proceed to 
judgment ; several cases ; proper returns. See Ch. 86; see 
the lorm, Bobun, 303 

$ 19. Amrieim cant* It is not recollected that there are 
any American statutes which direct the issuing or proceec^ 
ings in these writs of mimiamut^ thereiore> our proceedings^ 
in this resnect must be on the prmclples of the common law, 
as it is understood we have not adopted the English statutes 
on this subject. 

§ 20. This was an important case in which it was i Cranch, 
decided by the Supreme Court of the United States, 1st, IPJ***'** 
That a mandamus is a proper remedy to compel a sec re- m^J^T' 
lary of state to deliver a couimission to winch the party is 
entitled : 3. That the propriety or impropriety of issuing a 
WMtndmmu^ is to be determined, not by the office of the per- 
son to whom the writ is directed^ hut by the nature of the 
thing to be done : 3. That a mmdanmt nugr be directed to 
an inferior court. Connected with these pomts in this cause, 
this court also decided, 4. That the keeper of a public re- 
cord cannot erase therefrom a commission which has been 
recorded : nor. 5. Refuse a co})y to a person demanding it, 
on the terms prest ribcd by law: 6. That there are certain 
acts of a secretary of state which are not exnniinable in the 
courts of justice ; 7. 1 liat he acts in two capacities, first, as the 
mere agent of the president : Secondly, as a public ministerial 
officer of the United States: 8. That where the heads of de« 
parlments are the political confidential agents of the ezecu* 
tive, merely to execute his will in cases where he possesses 
a constitutional, or legal discretion, their acts are only polit- 
ically examinable : 9. That where a specific duty is assigned 
by law, and individual rights depend upon the performance 
of that duty, an injured individual has a right to resort to 
the laws of his country for a remedy: 10. That it is the 
essential criterion of appellate jurisdiction, tliat it revises 
and corrects the proceedmgs in a cause already instituted and 
does not create the cause : 1 1. But this court, exc^ in thOjtwo 
cases of original jurisdiction^ has only appellate jurisdiction; 
nor can it nave by the constitution of the United States; 
not even by act of Con^^ress. Hence, issuing a mandomiii 
in this case is not exercising appellate jurisdiction, but origi- 
nal none; can issue : rnlo discharged : 12. That delivery is 
not necessary to the validity of letters patent: 13. A coo^ 
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6 Cranch, 
116, 141, 
United Statet 

ter».^Id. V. 
Jnigjt Law- 
rence. 

Uoward o. 
Gage. — See 

l»i below . 



Cb. 186* nusnon is only tvidence of appointment: 14. When it is 
JirU S* signed hy the president and sent to the secretary of strife to 
be sealed and recorded, the officer is completely appointed^ 
if the othcer be not at the will of the pre>idcnt. 

§ 21. Held, a mandamus may go to a district judge, to 
cause his sentence to be executed, though a State legislature 
•bottld declare that sentence void : so to give judgment, bnl 
not to direct the form of it. 3 Da)1. 49; 3 Johns. R* 971 ; 
2 Cain. Kr. 310; 3 Dallas 121, 129. 

§ 22. How ird and Ga^^e were both voted for as county 
treasurer in ihe county of Kennebec. Gnce wr?s declared 
elected by the Common Fleas, and he was i^uaiihed iic. How- 
ard moved the Supreme Judicial Court for a rule on the ju*» 
tices of the Common Pleas, and on said Gage to shew cause 
why a writ of manc/omitf should not go to admit said TToward 
to said office for the present year, as having been duly elected. 
The rule wa»i granted and arcjned, and a manrht'ini^ rrfusod ; 
but the court held, 1st. Writs of mandcwm-^' to admit or to 
restore a person to an annual office are w iihni the jurisdiction 
of this court: 3. The proceedings upon such writs are ac* 
cording to the course of the common law, the English stalF- 
utes relating to them not having been adopted in this State* 
The cases, therefore, in which such writs for the said purposes 
are an adequate remedy, <rem to be, where an offire is nold- 
en for more than a year, or when the returns involve only a 
question of law, so that the fact being admitted, a perempto- 
ry mandamus ought to go. If this court were to gram a 
mmidmmu lo the Common Pleas, it roust be to admit Howard 
to the office of county treasurer, or to shew cause why they 
did not. That court would pK^l nbly return that they could 
not obey the writ, because that Howard un? not duly r]rrt- 
ed to the office. This return, if true, would assign a good 
reason for not obeying (he writ ; " and the truth of it could 
be iiujun ed into by the court, cither on affidavit or by jury." 
The court could not grant a peremptory mandamut until the 
return was falsified ; and if grantable after the return falsi- 
fied by a verdict, in an action by Howard, against the jus- 
tices, yet such verdict could not probably be found until 
after the year expired &c. 
2DaUaa,4. ^23. T\ o other cases of mfTr/f?ann<.v in Massachnsells. Soe 
Brow n r. 'io \ n of Haverhill, and Scuddcra case, Ch. 79, a. 
8, in regard to ways. 

§ 94* Held, a district judge acts in his judicial capacity^ 
in determing what evidence is insufficient for issuing a war- 
rant to apprehend a French deserter, under the ninth article 
of the ronculnr convention ; and therefore, that a mandamus 
would not lio to compel him to issue a warrant contrary to 
such determination. 



i^iy u^od by Google 



MANDAMUS, 



225 



In Pennsjlvania a mandamus was granted, commanding Ch. 186. 
the supervisors of a road to pay an order drawn on them Art. 3. 
bj justices of the peace, under a special statute, and payable ^^y^y-^j 
mit of public Bionies in their hands, because they were pub- 
lic officers directed to pay thojie orders, and the payees had 
no other special remedy. 2 Bin. 275, Commonwealth v» 
Johnson & al. ; Id. 360 } 7 £ast, 363 ; 3 Stra. 1083; 1 Stra. 
159. 536. 

^ 25. T he pnrtv conccvncrl moverl for a mandamus to com- 8 Johns. R, 
pel the supervisors of Coiunjl»i;\ county to audit and pny r 
the account for supporting a pauper, under a certain statute. Supervuon 
Refused } for they were only to pay such accounts as had 
been adjusted and paid by the overseers in pursuance of the 
justke^s order. The justice and overseer need not make in- 
quiry together. Held, the Superior Court would grant a 270J s'kes r. 
tnmuiamuM to the judges of the Common Pleas, commanding Ransom — 
them to seat a bill of exception, or to amend it. according to ^/J***"** ^* 
the truth of the cane ; hut would not, where a bill was ten- 
derrd nt n term subsefjucnt to the tri^l. 

The court refused a mamlainvs to restore an attorney, be- {^|^ 
cause the affidavit did not state that the court had improper- ' ' 
ly removed him. 

§ 26. A mandamus in this case was issued in the altema- 54^ j'^e pel^ 
tive, and was duly and regularly served, but no retmm was pie nioi 
made to it ; and held, that without compelling a return, the of T. v. Al- 
court would grant a peremptory mandamut, the same thing ^omtj. 
the court would have done if an uisufficient return had been 
made. 

§ 27. Tn this case a person was actually in office by col- ^g^i^^'f^ 
out of right; and the court refused n mandamus to admit an- pie r. tb« 
other person claiming to be duly clccied, because the proper «^"T»- of 
remedy was by information in the nature of a quo uarranto. 
This reason was noi given in the case of Howard v* Gage, 
above. ^ ^^^^^ 

§ 98, The party submitted to a new trial of tho cause on 211^ WeavS' 
the merits in tne Q>mmon Pleas, and was nonsuited at the v. Ladier. 
second trial. Held, he was too hue to move for a mandam* 
us to compel that court to give judgment on the verdict found 
in the first trial. 

5 90. When the Court of Common Pleas refuses to dve 
juflmnrtit in a cause, the bnpcnor Court will no? rrrant a p|p p. judge* 
tnandamus^ until after a rule to shew cause ha^ been first of Cayu^ 
granted for that purpose. 

§ 30. In the Comraon Pleas administrators recovered less 7/*jan'iM^' 
than }35 damages, and that court gave judgment for them, Davissoa. 
but not for the costs. Superior court refused a mandamut to 
compel them to give judgment for the costs also; but left the 
portjr to his writ of error. 
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Ch. IGG. § 31. Engli^ cases, the princ^Us of wkkk ifpUf m Mr 
ArU % jpracikt^ at lo ntUtring to omu or lo «ome fimmkmt 3 Stn» 
v^n.v'^ 1199; 1 Wil8. 11 ; 1 D« £ E. 331. 
LoatiM9. § 32. A mandamus will go to restore a penoD removed 
from a freehold before he was competeDt to remove lum &c 
2 Ld. Raym. § 33. A mandttmus lies to restore a man to the deriuhip 
WUiVtoHW. ^ ^ trading fraternity. 

2 Ld Ra in* ^ mnndamus was moved to restore a clerk of the 
969,1334.^4 t)utcher''s company by charter. Holt C. J. thought such 
D. it £. 126. had been granted, but had been carried too far ^ and that no 

mandamus ought to be granted where the officer may have 
SD actioiu 

R^r^ o Gairferd was rightiuUy ranoved from tha of- 

h ■LoT ^ ^ towtKleris, and this his counsel confessed ; hot OMffcd 
Mdg*. for a mandamus to restore him, as he had do notice to ap- 
pear and defend himself. Denied; and if restored, said the 

court, he will be again instantly removed ; and wa will neC 

grant this prerogative writ on such an occasion. 
§ Com. D. If an office be granted to A, to be exercised by him or 
iSS^ii^*^ his deputy, if the deputy be refused, a mandanius by A lies 

to restore his deputy. Several removed they catiuot jom to 

be restored. 

a D.ai E.in, So to restore to his office of bridge^leik in London, faeinig 
Ma or k aL BDcient offico foT life, the duty of which was to wapaut 
of ilotiiloii. certain estates appropriated by the corporacioii to sup* 
port London bridge. 

§ 36. Admission to office or some franchise, 

3 Burr. 1266, Held, that a rtwndamvs lie? to the trustee? of a meeting* 
fc^ai*^^'^''*'^ house to admit a dissenting teacher. This was a meeting- 
W. Bl. 300, house given in trust for the use of Protestant dissenters 
Mmecaae (Presbyterians.) The ( onic^t was, whether Minds, or Han- 
Jjjjjj'*' mer in possession, was duly elected teacher. The defts. 

refused to go to a new election, or to have the question be- 
tween Hinds and Hanmer tried in a feinted issue. Ma^ 
damus ordered to issue; and the court sara, ^ where there it 
a right to execute an office, perform a service, or exercise a 
Mandamus to franchise; (more especially if it be a matter of public con- 
company^of ^^''"» attended with profit,) and a person is kept out of 
free fi h^r- possession, or dispossrssed of such right, and hns no other spe- 
men and cific remedy, this court ought to assert it by mandamits ; upon 
of Fere?* reasons of justice, as the writ expresses: Xos A B, iUhifnm 
sham. 0 «f ftstimam jtistiiuun in hue parte fieri vohnies ut egt ju^l'un; 
Wratw. 823, upon reasons of public policy, lo preserve peace, order, 
and good government.^ It was objected, that as the legal 
estate was in trustees, the teacher applying for a mtmdamiu* 
had but an equitable right, a matter in chancery only, but 
the court said, this trust was but form k/c* Return 
drawn by le«ive of court. 
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$ 37. A mandamus was granted " to the keepers of the Ch. 1 86. 
seal of the University of Cambridge,'' by their official des- ArU 2» 
cription, to set the common seal of the university to the ap- v^^^^-^^ 
pointment of a high steward ; and held in this case as in the i w Bi.647, 
former, that this writ of mandamus is necessary for offices of ^^i(y ^f** 
value and consequence, if there be no other remedy ; but cambiidgA. 
hd mmiimmu^ for ftdoussion to ft parochiftl church, Mcaase 
there n aoothef spcc^ remedy. 

§ 38. This cbiporation was created by statute 15 Ch. II. 
G. 17, aod it directs, they shall appoint a registrar &.c. and of 
other officers at their pleasure. Many points decided, but ford Levei.^ 
to this purpose the sixth point was, that upon affidavit that SeathtacMe, 
one of two candidates for the office had a majority only by 
means of illegal votes, the court will grant a mandamus to 
adroit, and swear the other who appeared on the affidavits to 
have the greatest number of legal votes, and though the first 
was admitted and sworn into the office, there being no other 
specific, or at least, no other convenient mode of trying the 
rjght ; and if Toters, after th^ know the candidate is not qual- 
iuM, Tote for him, their votes must be considered as thrown 
awav and void ; and though he in fact, have the greatest . 
number of votes, yet the candidate having the most good 
votes is elected. 

So it lies to admit a quaker, having made affirmation, into 2 Barr. 892, 
the Turkey Company, without taking the oath prescribed by ^t^col^ 
'26 Geo. 11. c. 18. See 1 Ld. Raym. 125 ; and I W. Bl. —i stra.3P3. 



606 ; and to a justice of the peace to sign a poor rate. 5 „ ^ 
Mod. 976 $ 6 Hod. 999. So to justices of the peace to make ZZsu^asZ' 
a warrant of distress to levy a rate. 1 Wils. 133. So to 4Mod.98ar 

pve judgment in an excise case : so to take security of the 
peace to the college, Cambridge ; to oUige them to turn out 
certain fellows of the college, whose places became void for 
not taking the oaths of sufiremacy and allegiance. Carth. 

448 ; 5 Mod. 402. 

§ 39. To prove wills arid commit administrations, 1 Stra. 
552; it was to grant administration generally, not to a par- 
ticular person, as that deprived the ordinary of bis election. 

§ 40. Bat in this case, it was to commit administration to i w. M. 640^ 
the next of km ; though a suit was pending, the consanguinity ^ 
not being denied, the motiotf for tne tnandanmi to the orcfi- Bw.mk 
nary, was on affidavits of the death of General Stanwix ; and 
ancf that Charles Connor was his nephew, and next of kin, 
as S. left no wife, children, &:c. was first a rule to the coor 
tending parties to show cause &:c. 

§41. Mandamus to the ordinary to grant probate of a lS«ik.2»9, 
will; he returned the executor was an absconding person, 
incapax &c. Held, his return was insufficient, and a peremp- 
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Cm. XBBm ^7 mmdamus issued ; held, alM, the ordtnaiy cannot insut 
ArL 9. s^uriijr from the executor j but see our statute as to 
^^^y^^ bonds, 

e East 406 § iberc be a fftne sole next of kin, and the ordinary 

Rexo.'inbab- refuses to gr:int administration lo him, a mandamas issues to 
enforce it; and if tiro next of kin, a widoA and child, the 
court issues a mandcmnt to him to grant adoiinistration to one 
or the other of the next of kin, though it reused one to grant 
it to the w idow or child* 
1 W. Bl 668, § 43. Motion for n mnndamus to the judge of the ccclesias- 
^^^jTildT^^ " court, to cTitit probate of a will to A. B. Held, that a 
lis pendens vva.^ Mutiicieru cause to discharge the rule. Rule 
for mandamus diauharged. 
§ 44. Administration was granted to the grandmolfter, and 
rouKh^r! D«. ^ mandamus was moved for to grant it to the aunt^ and de- 
Tit. oied ; for if granted to a wrong person, it is ooljr voidable^ and 

not void, as it is when granied by a wrong court. Also the 
grandmother is as near as the atuUf and if io equal cfegreC} 
the spiritual court ha.^ < lor t ion. 

1 U.'BMfm* § 4 J. X'he probate ol a will is conclusive evidence of a will 
^^Mf' of personalty. The court will not by nuinilainitf compel the 
WMtw. 844» spiritual court to grant administration where there is a will, 
S47,M9»854. though its validity is disputed. Mandamus to the justices in 

sessions to hear and decide an appeal against an award of 
commissioners kjc* ; mandamus to aeft. to admit and swear a 
freeman Sic. 

§ 46. Elections to office, to proceed to. 
1 8crt. 866,' Motion for a mandtanus to the deft, to proceed to the eleo- 
?Reisto«m!' * mayor the next charter day ; proved by affi- 

-4Rol>.466. davit, that under a clause to hold over, the present mayor 
had been in possession four years. Mandamus granted. % 
Stra, 9 19, mandamm to choose a capital burgess. 2 Burr. 
728, the court will not without special reasons, i^r iiiL cross or 
concurrent writs odnandainvs to go toelections in corporations: 
3 Burr. 1386, nor grant a mandamus to go to an election of 
-a mayor on judgment of wsUr till actual^ signed. 

2 stm. iiBO, § 47. This was a mandamus to a corporation to elect 
^7a(i » of ^^'^^^ coroners, >and other annual officers, there havbg 
^■ffiiOToiigb. proper officers for seven years; and 2 Stra. 1003, 

so to elect a may<^r, thouojh one de fnrto^ he having no colour 
of risjht; and 4 iiurr. 2nO{>, so l'i anted after an electimi 
merely colourable, and clearly void. 

§ 48. PfoduclMm, inspectkn^ ^c. of books and papcrtm 
* Stra. 9^, Affidavit was made that the steward, who kept the public 
BoroQgb of books, refused to produce them at the corporate meetmg, to 
enter the election of their members. A mandamus issued to 
him to attend with them at the next corporate assembly. 
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§ 49. On motion, mundamus to the dei'i. Lo deliver to the Ch. 1 86. 
ooDipanv of blackflmiths, all books, papers, &c. in his cutUh ArU SL 
dj, as their clerks from which o&e he had been removed i v.,^v«m/ 

but if a mmimyins be not made out according to the ntle^ it - stra. e79, 
will be supersecied^ and another to be flK>vt>d for. JJ®* 

§ 50- Mandamus moved lor fn deliver up Hooks and papers i VT. BI 9^ 
belonginc lo the borough of Droihvicb. 1 )ricncc, that Iiit'ram ^^'^ ^ '"g- 
uas execDfor of Mr. vV iiiningtoii, ssuo had expenucd monies ^ 287.-2 
for the borou^li, never paid, and tbut he kept the books &,c. Burr, luis.— 
aa^ security for the rcpa^mem ; ^fAmmdamus granted, and ^^jjj^ J]^ 
the court said^ that if he had any jint cause for keepii^ the ^8trt. MS. 
books and papers, be might return it. 

§ 51. So a jnandamtLs was grnnlcd to the old overseers of Jj^][*|**^^ 
the poor, to deliver the pari^^h hooks to the new overseers; for ' 
per curia/iu thev -Are puhlic looks, and ought to be delivered 
over, that all tiie parishioncis may have access to them, and 
the overseers and church wardens for the time being ought 
to have the custody of them; but one was refosed to the 2 Mauie k 
6flker8 of the customs to register a slup transferred by the 
survivor of two part owners, merchants, because the execulort 
of the deceased owner should have joined in the traosferi 

§ 52. Justices allovcing expenses ^'e. 

The court granted a mandamus on i. Geo. 34, directed to 6Stra 42, 
justices of the peace, to allow the defts., bciug constables, " j*""* 
the extraordinary charges in providing carriages on thcf then Hunt hx, 
Igte expedition into Scotland. 

§ 53. This was a rule to show cause why a mandamus 1 wiis. i33, 
shouki not hr crrintcd to the justices of Middlesex, command- ^ik^r^Sus^ 
ing them to make out a warrant of distress to levy the poor's tices of Mid- 
rate, grounded 011 athdavil, showing it had been made, and diesex. 
that some of the parishioners had refused to pay it ; but that 
the justices refused the warrant without first suomioRing and 
hearing the parties. Mandamus granted, and the cbnrt^aidf 
the justices aright return what they pleased. 

Mandamus to reimburse a surveyor of high ways, directed l.^^t'^*** 
to the justices of the peace of the county of Chester, com- ■«■■*• 
manding thera to make a rate to repay him &c. 

§ 53. An overseer's account was allowed, and an appeal to ^ 
the sessions ; and they disallowed several itema, but neglected ^Jj^*** 
to order him to pay the balance over to his successor* Two 
justices out of sessions had power to enforce this, and oii 
their refusal to interfere, a mandamus was granted to the^ 
jnsticrs of the county, and the rule was to show cause why 
ihcy or any two of Uum should not have a mandamus against 
ihem &c. 

A mandamus to overseers lo account, must show there 19 • ilod.4ao| 
no other remedy. 

VOL. VI. 49 
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Ch. 186. To appoint to office^ $mar tn, ^c, 

ArU 3« § 55, A vumdamus was granted to the jni^tices of the 
^^^^sy^^ peace of the comuy of N. to appoint ovci ! rs m ui extra- 
Stra. 512, purochial place, where none haa been appointed liefore, in 
tehaUtuli ^^^^ assessment and pavment ol poor Luxes m that 

of Buibrd. place. This case proves, that when justices have power by 
statute law to do a thing, and neglect it, they may be enforced 
to do it by mandamu. 
1 stre. 196, § 5G. On motion, a mamZamuf was granted to swear in a 
stnT^d director of the Amicable Assurance ComfNiny, created by the 
Rrx v. ' king's charter. But it lies not to swear one who has judgment 
Hearia, against him for usurpation. Had been elected mayor of 
Fennyn, but not .?rrom, and ousted by jufJ2:mpnt for that cause, 
and not elected after; and held a good return, and that after 
such judgmetil he could not be sworn on this first election | 
and here no error lay in parliament in this case, 
i H*^'fcM~ Mandamus to the justices of Middlesex, to swear an over- 
wer to his account; abo to the justices. of an inferior court 
to record a deed $ also to prove ; Dawson v, Thrustoii and 
others, justices of Frederick county. Recording a deed is a 
mere ministerial act, and gives the deed no new effect* 
1 Stra. 113, ^ 57. To proceed to judgment ^ See American cases, be- 
Ewerb^al Mandamns to a j^dge of an inferior court, in the na- 

ture of n procedendo ad ludicium to gi\ e iud<?Tnrnt on a ver- 
dict, though he had gr inted a new trial tor excessive damages. 
This he had no power to do. So Slra. 530, mandamus to 
justices to proceed to judgment; but 3 Salk. 229. Held, the 
court will not grant a mandamus to compel an inferior court 
Stra. 880, to give judgment, where the partjr has another le^al lemedj, 
—2 j'ohmL^ ^ proceed to judgment on an innmatioD of a seixure^ — and 
Cas 216, verdict for the pit.; judgment omtfeil on which error lies 
Fuh r not; pit., then to have error, must get judgment against him- 
WeaUierwas. g^f^ ^jj^ ^^f^ ^ insufficiency of the declaration, 

pnd mandarmu lies to compel the common pleas to give such 

judgment. 

6D.fcE.476, ^ 58. Several cases, A mandanms to visitor to do some act. 
of Ely.— 2 0 ^ visitor of a cellege in one of the universities, refuse 

& E 338, n. to execute his visitorial power, by receiving and hearing an 
Rex r BiMiop appeal, a mandwnu to compel him, will be granted ; but tf be 
' * has heard and decided it, his decision is not examinable in 
K« B. ; but a iiMitMlansia lies to a visitor to hear an appeal, 
and give some judgment. Deft, was visitor of Lincoln col- 
lege, Oxford ; and the court held, that where, by the statutes 
01 a college, a visitor is appointed, who is to intcrprrt ihe 
statutes, and an aj)peal is lodged ^vi(h him, the conn \\ \\\ 
compel him to hear the parties, and form some judgment, 
though they will not <1 li^jp him to go into the merits; fo? 
it is enougii he decides ; the appeal comes too iaic. 
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§ 59* Bttt wbm it is doubtful who is the ▼isitor of a col- Or. 186. 
le^f the court will reluse a mandamus; nor ha^ it rver been ^rL 2. 
decided whether a mandamus lies to the visitor of a coilege. 
•No/e, this cose was in 1750, and prior to the above cases in 

D. & E. ; 1 V\ lis. 266, Rex t. Bishop of Ely. 

§ 60. A maiidainxis docs not lie to prevent a molestation Salk. 6722. 
against law, as not to molest a preacher &c. 

§ 61. If a proper case be laid before the court, it will 2 D. kE. 
grant a mandamus to I lie commissioners of excise to grant a 
permit. 

§ 63. Motion for a mandamiu to three justices of the peace 2 stn. 889, 

in , to take security on articles of the peace^ exhibited J*** 

against the deft, m K. B« unable to travel. JUandamm i^ai. ' 

granted. 

§ 63. If an election be doubtful, it ought to be tried on an 3 Bun- i^"2, 
information quo zoarranto^ not on mandamvs. as if both claim ^^^d^^'b*' 
under the same election, and one is in possession^ and the ^ao. 
officer de facto. 

How a mandamus must be directed. Stra. 55, 640 j Carth. Salk. 438, 
501 ; 1 Rol. 409: 2 Mod. 112, 128} 7 D. & E. 543; 5 JgJ'S?' 
Burr. 2740. 

Rthtms lo wfiit of maniamts^ m/ffitieni or nol. 

§ 64. When a return to a mandamus alleges a suspension Stra. 657.— 
or degradation of the party in a university &c., and aoes not 
state ne was summoned to attend the proceedings, or made 
any defence thereto, the return is ill. 

§ 65. It is not a good return to this writ, to restore a mem- ^ 
ber of a corporation, that he consented to be turned out. ^ Lane 

A return to a mandamus^ modo et forma sequcnie^ is well, i Ld. Ra/m. 
Pullcn f. Palmer. After reLuia made, no objection to the^W, 
writ itself lies. 5 D. & E. 66. 

§ 66. A mandamus to swear in two church wardens, duly 2 Ld. RAym 
elected, a return to it, ** not duly elected,^ is bad, unless it states ^ guIs^^^.Tl. 
neither of them was duly elected; but a return of a corpora- Raym.iBt8, 
tion need not be siened or sealed ; and 2 L. Raym. 818 ; and Queen r. 
the swearing of church wardens is ortly a ynhiiHcrial act; 1 J'^ljJ!^?** 
Stra. 609 ; nor need the return be sworn to ; 1 Sid. 257. 

5 67. A mandamus issued to g^fnnt administration to the 2 Sir*. 1111, 
hu'sbfuid, a return is good thai st iies he had parted with all Jj",^* 
interest in his wife's estate j lor ilien he shall not have admin- worttu 
istration. Where her will has been made under a power 
given her by deed before marriage, he is not entitled to it. 

$ 68. The return a mandamus must be made by those Mod. Cm. 
to whom it b. directed. Salk. 431 ; Carth. 500. 

§ 69. A custom to romove an officer &c. at wil', is go d ; s^'k- 43o, 
but it must be retured positively. An attachment is not grantr ^ai.^'^cov- 
ed without a peremptory rule to return the writ. woj 
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Cb. 186. i 70. Where (he return BtatM a ooostltatMD different firem 
ArU 2» t|iat menupned in the numdatmu^the return must deny the 
' constitution named in the writ, or the return will be bad* 
Salk. 431, Rex v. Bailifls al. ot Maiden. 
Saik. 431, ^ 71. A mandamus was directed to the mayor, bailiffs, and 
Bex r. Mayor burgesses, of the towfi of AbiiiL(<J<iii. The mayor alone made 
Ahfn-don- retunu Held, the others ssoM not disaliow it, bat be is 
and •i^ ' piiiushabie if hp do it against the consent of the majority j 

9pd they may take their course «ig«tin«t bim. 
8aik.saft> § 7^ To a mandamus several matters may be retvncd, 
w/ or i al ^^^y ^ consistent ; but bad, if inconsistent ; as if 
of l^opvidi.' election be returned, and avoided, and also no election be 
returned. 

aSalk.480. § 73. The court will not grant a rule to inspect a charter 
in order {q make a rciuro before an action on the case is 

broiic^ht. 

2 Salk. 433, A return of a resignation in a corporate asseMii ly. and 
Best. R«p« election of aaoihcr into office, la good ; and it tlie reLuiu be 

false, case lies agairwt the corporation* 
2 Salk. 4S8, An otftcer at will is removed, but tbe corp»|ation does not 
k**i.of o^^ rel V on this power to remove, but returns a mtsdaoeanour, 
a M 100. ^ ^1^^^ sufficient, thia return is bad, and a peremptMy 

mandamus goes. 

8lra 116, § 74. This was a mandamus to the church-wardens of the 
llOfBexv. parish (f Thame, to restore John Williams to the office of 
dens^f'*'*'^ sexton there. It was an otikc pleasure ; and held, ii was 
I^WDO. a good return to say, it was their |)lcasure to remove him. 

and for that cause they could noi restore ; and where tlie 
removal is without cause, no cause need be shewn \ and in 
auch case no sonunons to tbe party is neceisary as be k nol 
removed for any crime. 
2 D k E.466 § •^f<inda7nus to the mayor, baUiffs, and burgesses of 
Rex r. Mayor Cambridge, to admit P. B. into tlie office of common-courtcil- 
&ai ofCana,- ©an. Their return consisted of several parts independent of 
» cnch other, but not inconsistent. Pnrt bad in law, l ul the 

last gcofj. ns not elected. Held, the court might quash the 
bad p:iris of the ret>irn ; and put the prosecutor to plead to 
and traverse the rest, (the last cause,) and to qo to trial if 
duly elected , b<]t i' two causes returned be intonsislent, the 
whole is bad, ^ because the court cannot know which to be- 
lieve." That Beales was not a burgess, that he* was not eUj^ 
ble to the office of common-counci1*raan, and that he was nol 
elected, are not inronsistent returns. 
SDiiE.48a. § 76. But if two or more inconsistent causes be retuinad 

to a mandanws^ the whole return will be quashed. 
aD. SiE f>G, ? 77. "^his was a mnndamm (o the deft8» la coriify tbe 
Kax r. Ik^^or L at. of York.<^See 2 P. ^ £. S6». 
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•leeiiop 0f Withm, as recorder of York. The writ stated Ga« 186. 
Uie dfice, the right of election, electi<m» Sue* Held, on th^ ^rL SL 
return made: Ist, That if several inconsistent causes be re» 
turned, the cour wHl qunsh the whole return : 2. It Is incon- 
sistent to state in a rcluni to this ntanclantm to ceriiry &.c. 
the recorder's election, supposed m tlie mumJainus to be Jan- 
uary 15tb, that the corporation was then not duly assembled, 
ixnd aricrwardi to stale the election of another corporate o& 
£cer, tQ wit, January 1 5th \ for the day in such case is mate» 
fial $ ibaii ita being under a vidUkti makes no difference : 3* 
Tbat a return to nwth a mandanm*^ ^ that the corporators 
were not duly assembled to proceed to the election of a re- 
corder,^ ia bad ; aa it contaba a native pregnant : 4. If the 
writ state all the proceedings of the election, concluding ^hy 
reason whereof A was elected," it is a bad return to say, 
tlint " he was not elected 5. The deff. should ir t s r r.se one 
oi the facts alleged : 6. A judgment of ouster against one 
corporator is conclusive against another who derives title un- 
der him : 7. After a return to a niaiidamus^ the dell, cannot 
make an^ objection to the writ itself: 8« If an officer be ad* 
initCed into office in consequence of a maiubMnif, k is 
aot oonchnivef but hb title may be qncstieped afterwards, in 
• quo warrania inibmation* 

i 78. This was a mandamus commanding the defhk to r^ 
store M. Harman to the office of a freeman of the company, 
who had been removed. On a return made st;Uing the 8 D.k EMi, 
cause of removal, held, the return must shew the body J^J^^JJ* 
removing must have proved the ( hars^e for which the mem- of Fevers- 
ber was removed; that it is not enough to state, merely ham.— Seel 
he was present when the charge was made, and did not 
denj it. Return quashed, and a peremptory mamdomm 
awarded* 

§ 79. A mmukmms issued which directed an inferior court 
lo give jai%ment on an indictment. HeU, the court would ? n ^ e 467^ 
aot quash a return to it, merely because it states an erro- ^|^*^*',|{^ 
neous judgment given below; but a writ of error must be w r of 

brought to reverse the judjg;ment. Yorii»hir«. 

§ 80. The return is insuflicient. if it do not state the p^Tiy 
had been summoned to answer the charge before he was re- 

"ooved. in— asdk. 

§ 81. A peremptory mandamus is not a judicial writ found- 421. 
<d upon tne record, but is a mandatory writ, which the sstn.eg?.— 
court always grants when satisfied of the party's right ; and ^^^J ^ 
wlwn the reversal of a judgment shews his right, there is no - 
occasion for a new judgment in his fevour* 

f 8S. But a peremptory iiKmdisfm» is not to be granted 
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Cb« 186. pending a writ of error ; but no writ of error fiai on a 
Ari» 9. peremptory mandamiu* 9 Stnu 983 ; 8 Mod* 97 $ 1 Stra* 

iMauleii-S. § ^53. Held, where a charter of incorporation directed 
R. 697. y/]^Q should be members of ii, and that application be made 
by them to certain otiicers of it, on a day certain in each 
year, and at no other time, and then that thry make due 
and legal proof of their (jualilicaiion ; and A and B claim to 
be admitted members ; and apply to such officers on sucb 
da V, and offer soch proof, but cannot be beard because of 
otber business, a mmianms may be eranted to suck officers, 
to enter an adjournment to an after day, and to hold a meet- 
ing to receive and examine the proofs &c. 

9 Johna.ll. ^ "^ig^i^g ^ exception, a mandamm 

345,Medber waf? issnod to (hr jud2;os of the Common Picas, roinmanding 
rjr V. Collins, thrni to sii:i^ and seal such bill, or show cause &.c. On the 
-j-6Johiu.R. j-f.^ji-fj ,t appeared, that it was not pre scnLed to them at the 
trial, but to them individually, at ditierent tiuir>, after the 
court was adjourned for the term. A peremptory mamiam- 
w was refused by the Supreme Court : 3. The fact on which 
such bill is taken must be reduced to writmg distinctly, at 
least durinj; the term ; and be presented distinctly to the 
court; as iacts attending the trial are very likely to be mis^ 
taken or forgotten if not put in writing at the time. See 
Sikcs V. Ransom, 6 Johns. K. 279. 
Mc Clung c. R 85. A State court cannot issue a mandamus to an officer 
Wheat.G9».- United States : so decided the Supreme Court of 

B«hnn|303. Ohio. 

This writ is not found in the Register or any of the old 
books. 

Dew V. § 86. In Vtrg^ntu Mandmmu to said judees to admit 
Sweet '^^'^ Samuel Dew.^ to the office of clerk of said District Court. 
Sprtngs* Dis- June, 1806, he obtained a rule from the General Court to said 
trict Court, 3 judges, to show cause why a mandamtu should not issue, ifr 
Heo-kMuo. i^tiiwrthem to admit him to said office, to which rule they 
ed by the made a return, which contamed one objection ; that was. that 
app't. ID. t he did not in time otfrr hi-^ "Sufficient bond and seciiriiy re- 
Bac^br* 1"i^^d by law, on the ground he had not the whole term by 
M«nd. letter liivv to do it. This was the substance. They appointed an- 
K.— SEmr. other clerk, w ho became a party : and the General Court 
Mod 64.-3 ^i^^^y discharged the rule, thinking the objection valid ; 
Burr. 1819.-. from which Dew appealed to the Supreme Court of Appeals. 
^'^\tiiTi 1l ^^''^ ^ resolved into three questions : 1. Had 

?.29».'-^ D. ^ commission given him by the judges of the Gen* 

t^ E. 099, kc. 

-IRev.Code, c. 66.--C!ted for appellee Bac. Abr. Manda. Irltrr A — ^! P E > 
See s. *4 above.— Rex v. Jolham, 3 D. k t.tt7i>.->See 9.9. — 4 iiurr. -J-lbi^. — <i D. £. 661. 
^ Btim. 871^ im, im, 1180, he. 
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eral Court? This was not ol:^ected to by the counsel oppose On. 186. 
ed to Dew, was deemed insufficient only hy Judge Tucker ; jiri. 3. 
but valid by the other judges : Second qoestioD, Had Dew 
all the teriD or aeasion to give bond and security T I'hc stat- 
ute was express on this point, — he was to give bond at 
the first sr«;sion: Third question was, If a mandamus ^ai^ 
the proper remedy? It was ur^ed against Uew, thrit as the 
oliiro in f.jci was in the possession of another prison, the 
pro{>€r remedy u as an information in the nature oi a quo 
warrmto against him* Some reliance was placed on the 9 
Anne, and some authorities cited ; but all the judges agreed 
clearly, that a mandamus was the best remedy. In Howard 
T. ( Inge the office was de facto full. 22 above ; see 36, Rex v. 
Barker, like Dew's case ; so is 58. Bedford Level ; but see 
27, 63, Hex r. Banks, and many oiht r Knglish cases were 
cited both sides., mostly cited above. In addmon were cited 
the following V irginia cases for the manddnNtt, Smith v* 
Dyer; 1 Call, 669; lietson v. Brunswick justices; Williams 
V. the Prince George justices ; Bland v. the same. On the 
whole the authorities, English and American, are much in 
favour of the mandamus^ especially the more modern cases ; 
and but few against the matuJamus in such a case as Dew's. 
In Virginia, as in Massachuscltii and other States, the pro- 
ceedings in mandamus are according to the course of the 
common law; hence, quite the same in every State; and 
therefore, the law in one, on this subject, is the law io all. 
Art. 3. Procedendo. 

6 1. This WTit in England issues out of rhnTicerv, in Mas- SBI.Com. 
sachusctis out of the Supreme Judicial Court on said act of * 
July 3, 17C2; and on said act of Congress, September 24, 143, a. 
1 789, out of the Supreme Court of the United States ; and is ai-'^johiMi. 
directed to an mferior court, which unreasonably delays to ^ ^ 
give judgment, commanding such inferior court to proceed, and 
five judgment; and if its judges refuse to do so, they may 
be punished on a writ of attachment &c. Form of the writ, 
1 Tn5(. C]. jn;"; Reeisfrr. 4B, 56; but though this writ com- 
mands the judges to proceed to iudijment, yet it does not di- 
rect them to give it in any particular form ; and see Proudendo 
in CetHorari^ Ch. 138, a. 5, principle there stated. 

$ 9. A cause was removed from an iti/erior court by an « D. It E. 
h^keat corpui cum cauta, to which a return was made, stating "^^^^ fTortou 
a custom under which the deft, was sued and arrested; the 
deft, who removrt! the cause, not having proceeded in it here, 
the court awarded a procedendo^ though error was suggested 
on the face of the proceedings below, the court saying they 
fvould leave the deft, to bis writ of error. 

§ 3* So a proctdmdo was granted to the quarter aessions, ^ ^^^^ _ 

InitllntiA LcgalU, liS. 
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Ch. 186. because a certiorari had not issued till after the deft, had con* 
ArL 4. fessed tbe assault below* $ee several iorais» Boiutti* 333| 
326. 

§ 4. This u rk is scarcely ever used in the United Stales, 
so that a printed case, ia which this writ has been is&ued, is 
kardljr lo be found, 

2 DaiiM, §5^ A prttndendo oanted becaute the ftctkm was remoTed 
G^bb?ein. referete bad entered on the bnsineis under a nde 
9, Gfttbb's ' of reference, on habeas eorfut* Bohw 

Art. 4. Prohibitum gmeral^ 

3 BL Com. § 1 . This writ is issued out of a superior court, where one 

is called before a court (bar has not jurisdiction of the cause. 
It issues out of the s iinc court as a mamiamns ; it commands 
the cotirt to which directed, to cease from the prosecution oi 
the suit 5 and accorciing to the reo^ister, tke style of the higher 
34i 10 44. court is, ice strictly JorbUL you to IujUI pitas ^c,^ and accorduig 
to the register, it is a sn't o/* righL, and an ancient writ iaBakiK 
to the sheriff, forbidding him to hold pleas for taotes stated. 



3 n Si E. In the United States, it princtpally cOncems our 

jurisdiction. 

« Mod. 888, § 2. Justice BuU^ said, in prohibition, the question 
lif^iM Whether the court has jurisdiction^ — and nei whether thejuris^ 

diction is extrcirer^ in a formal and rcgitlar way Not for in- 
consistent matters, nor after sentence, but 8 Mo<l. 194; see 
Admiralty, Captures, and Seamen; Salk. 135. Denied as to 
the ^hip hyj)othecated by the mailer, but allowed as to the 
owners. Institutio Ligalis, 500 t^c. 
Tom of tk* § 3* This writ of pnMiHom is of g^t use in England, and 

Si^'a^^Md ^.^P^i^'ly ^ ^ ecclesiastical courts, which m IbraMr 
,«(N^t^ times were contiauaUj encroaching on the law courts; but 
-lioet, id. no pfMn&on to an ecclesiastical court m the United Stales, 
is recollected ; but to courts of admiralty, and other courts, 
they m:iy i«;sue (thoi:^h as yet very rarely in practice) oo 
the same principles they do in England, nearly. 
Act of Coo- § ^' Ry this act, section 13, it is provided the Supreme 
igrcss, Sepu Court of the United States " shall have power to issue writs 
a4, 17B0. of prohibition to the district courts, wlien proceeding as couns 
of admiralty and maritime jurisdiction and by said Massa* 
chusetts act, Jdj 3, 1 cited article % The Supreme 
Judicial Court has power to issue writs of prohibition to all 
inferior courts for the furtherance of justice* 

§ 5. The Federal power in this respect seems to be limited 
to district court in admiraltjr and maritime causes ; but said 
lVtns<r!rhnset(«? nrf, is very genera!. No cpi^e is recollected 
in which dns power has been exercised in this state ; nnd but 
one case is at present found, in which ^prohibition has issued 
in any of the United States ; that was in rennsylvania ; a case 
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much considered. In UiatCMe, this writ was iitoed to the Cr. 186. 

district court. The case was a libel for damages on account ArU 4* 
of a capture of a vessel as pri/.e. by a belligerent power, v,^-v^^^ 
which vessel was allej^ed to be lu utral American property, the 3OBlla»,120. 
vessel iitivuig l em ( ar ned ir^ra prasidio^ or place of safety, 
belonging to ihe captors. 

§ 6. Ijie English cases appear to have but a limited apph- 
catHMi here ; b Federal caiiiee» because of the limited power 

fiveii by the statute above ciied $ and in Massachusetts causes^ 
ecu use of the very general powers above cited; however 
the following eases may be of some use on this subject* 

§ 7. Where a matter i& {iroperly triable at common law, Cowp. a<ia 
^rohibiticm lies before sentence; but if a party submit to trial, 
It is afterwards too late^ and if it appear in the libel or pro- Burr. 813— 1 
ceediiig> of the cause, that the co(;nlzance of it does not be- Sira. i87.— 1 
long to the spiriuml court; a prohibition shall go even after eJJoj'lJJrr. 
sentence. ** it shall go where iliey have no cognizance of comb sisi— 
.tkB cause ; not where there is only a defect of trial*** So if i Bdrr 8i4^ 
ihe deft* allege a cuMUm or other matter of defence not strictly ^ ^aik! 6^.^ 
triable in the court, but submits to trial, and found against i td. Rwib. 
4ini he shall not have a prohUniion to save himself from costs 435^ Sd. 
&c. ; cause shewn against the mmhUniion allowed, and rule 
discharged. A custom^ modus, &c. only triable at common 
Jaw. Per curiam^ a prohibitiati shall not go after a suit is en- 
tirely determined, for there is not any to whom it may be 
directed. 

§ S. W here a court has no jurisdiction, a prohibUion may 2 Inst. 607.— 
be granted upon the request of a stranstr^ as well as the dcfu 
UmcU. So upon thf notion of the lut* himseli^ who ezhib- eo?' 
ited the UbeU 

6 9. But a pnhjbiUon does not go to a lempoml court, afler a t«v. no, 
jiiq^nont, where it appears upon evidence at the trial, that 
the cause of action arose out of the jurisdiction. 

A parly applying for vt prohibUion has no right to in^^if^t i Burr. 198. 
upon dec hring, when 'tbecouTt are clear, that his application 

is groundless. 

§ to. If a libel be in the admiralty, after sentence a pro- 6Coa. D. 
hihtiion shall not go, upon suggestion the contract was upon 
land, if it does not appear by the libel* 

§11* ProlahUim liM to a IcnfNwwl court after judgment, 2 inst. <so2. 
where the matter appears to be out of the jurisdiction; so l]^^ 
after execution ; so after sentence and appeal : must be to 

prevent some further acts* 

§ 12. So to a court of appeals, where it appears they have J i> k fi 

no iurisdiction over the subject, even after they have remitted ^^'» 
t ' I 11 1 11 1 i^otteyi, 

the sint to the court below, and awarded costs against the Comiiw. 

appellant ; and though the party applying for the prohibition 

VOL. VI. 43 
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Ch. 1fi6. being the appellant; and Buller J. 'before a party is en- 
Art, 4. titled to a prohibition, it is incumbent on hira to suggest what 
v.^^v^-^ has been aone in the court below ; v\ hen thai suggestion is 
entered on record, if it states facts which are not true, the 
other party should move to quash it; but if they be not imr 
peached, the court must take them to be true. If the party 
apply for a prohibition any time before sentence^ he is in time ; 
" no other line can be drawn and if a court hm-e jurisdic- 
tion of a cause, yet a jnntfer m \v be pleaded as a modus, 
custom, &c. that ousts it of its jun-stiiciion. Prohibition may 
be merely for the purpose of trying such matter ; for the 
party applying must declare in jMwm6ifiofi and if the jury 
find against it, a consultation goes of course. So if a tem- 
poral, or other court, exceed its jurisdiction, this writ may be 
granted; so if the cnuse nppcnr to be within it ; 6 Com* D., 
prnhibition A. bo if a single cause of action be divided into 
several, by covin to give them jurisdiction; ^^o if an action be 
brought in an inferior court, founded on a judgment in the K. 
B. or C. B. ; so if in such court a foreign matter happen that 
cannot be decided there. 

188 ^9 ^ Naval courts martial, military courts martial, courts 
ran v. admiralty, and courts of prize, are all subject to prohibitioiu 
This long case arose on a motion for a prohibilion^ grounded 
on a suggestion and an affidavit, and the court held, that the 
receivifigpay as a soldier, subjects the receiver to miikary juris' 
dklkn* Hence, the court will not grant a prokHbition to pre- 
vent the execution of a sentence of a amri nwrfuil) passed 
against A, who hat rtaktdpmfot a toUkr^ (but has assumed 
the military character merely for the purpose of recruiting in 
the usual course of that service) though the proceedings of 
the covrt martial appear erroneous in some instances. The 
motior^ and suggestion, in this case entered at large, were ex- 
pressly grounded on magna charta, in favour of the liberty of 
the subject, state all theproceedinp in the court martial sc^ 
stated errors therein ; also the affidavit of the pit. inpnM^ 
tion, page, 73 to 83, stating all the facts of his case, and (amoi^ 
others) mnny motions made nllowrd or rejected, before the 
court martial, as to the evidence there. 

§ 14. This ercat case shows on wh it broad grounds a pro- 
hibttion may be moved for, argued, and decided. The grounds 
were: — 

$15. 1 . The pit*, Gnnty not noi a «o2dttr, and so not liable 

to be tried by martitd law. 

$ 16. 2. Evidence was received against him, contrary to 
the rules of the common law; and evidence for him, which 
was admissible, was rejected. 

§17* 3« Supposing him to have been a soldier, yet he 
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iHight not to have been convicted of any offence, with which Ch. 186. 
be was not specifically charged previous to his trial. ArU 4. 

$ 18. 4. The offence of which the pit* was convicted, is V.^-y^ 

not an offence cognizable by marlial law. 

§ 19. All these matters, on the motion for the prohibition, 
were very largely argued, both by the court and bar, in 
twenty-five pages, as also the nature and extent, and progress 
of martial law in England, the abuse of it in the time of 
Philip and Mary, and Elizabeth, &c* 

§ 30. Lord Loughborough and the court, however, said, that 
*^the foundation of it (^nhibiiion) must be, that the inferior 
court is acting without jurisdiction. It cannot be thefounda- 
tion of a prohtbiiion. that in the exercise of their jurisdiction, 
the court has acted erroneously; that may be a matter of ap- 
peal, where there is an appeal, or a matter of review" 
AC Held, by the Supreme court of the United ^States, 
that the sentence of a court martial is not conclusive evi< 
dence a man is liable to militia duty. 3 Cranch, 331, Wise 
r. Withers. 

6 21. It is a question, whether the construction of a statute J.^- 

% ■ r ' 1 1 r • ■• Home r. 

by an inferior court, the consideration whereof arises mci- ^^,1 Cam- 
dentally in the course of a proceeding confessedly within its Jeo l, ai. ta 
jurisdiction, be a ground for a ^nhUniwmf whether not rather J^J^". ^ 
a matter K»f appeal ? But clearly in such a case, a prMnHm will cud^'fT". 
not lie, unless it be made appear to the superior court, that Homsb 
the party applying for the orokUnlwn, has in the proceeding 
in the court below, alleged tne ground of a contrary construc- 
tion of the statute on which he applies for a proJubiiion; and 
that this lower court proceeded, notwithstanding such allcga- 
tioiu This is an impK>rtant distinction, found in many cases, 
ami applies as well in the construction of a prmciple of com- 
mon law as of a statute; for why should tne infeiior court 
be prohibited proceeding in such construction, if the party 
do not insist and rely on a different intei'pretation of the sta- 
tute or principle of law. This was a case that may, in prin- 
ciple, often han|)cn in our practice. The court of the Com- 
jnissioners of Appeals in prize causes, issued a moniiion at the 
deft's. suic^ to Parley & al., prize agents, to bring in certain 

Sirize effects on a construction of the prize acts, the pit* 
eemed erroneous ; he thereA;re moved the Court of Com* 
mon Pleas for a prohihiiion^ to forbid the marithne court from 
proceeding, and stating his cn«p hrgely in hi^; declaration in 
prohibition^ to bring in (juestion thi<i form, in ciitct, in an ac- 
tion, the rights of the parties. The Common Pleas denied 
the frokStUwiu Their judgment was reversed in the K. B.$ 
but was affiimed in the House of Lords, on the above distinc- 
tion. The question of construction of the prize acts, was. 
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Ch, 186. whether a right to a prize vesud in the captors before the 
j|r(. d« adjudication in the courts of prize. The prize had been 

^^•y^r^^ condemned in the lower prizr court, and there was an appeal 

on a point distinct from the quesuon of prize or no prize 
2 L«l. R«vm. § After a sentence in a suit of admiralty, on a con- 
i4d2,Pbiipui tract, a prohibition will not issue, because the contract does 
V. wiMrtoo. appear to have been made within the admiralty jurisdio* 
tion, If stated to have been made within the flowing and re> 
flowing of the sea within the admiralty jurisdiction. 
4 B irr 1914, ^ 2$. ]d 3 ||| Admiralty Court forseamcn^s wages, 
rie^^iudT agreement be jpccific or under seal, a proMbilion shall 
r.Atw<KNl. go? hut it is sai(J. 2 Strri. 760, \\herr thr rleed comes in by 
incident, the admiralty niny H;y if fraudulent or not; and 
690, if one part owner sue another in the admiralty, a pro- 
hibition %oe$, 

•2 Salk. 551, § 21. A pt ohiliiion is not granted to a court because it has 
Jiicub V. power to trv one or the nicts stated in the pleadings, un* 

i>«non. 1^ ^ denied. 

I u. Bi. 100. § ^ where the subject of a suit in an inferior court 
is within its jurisdiction ; and in its proceedings a matter ia 
stated not within it, a ptthihitiim lies not, unless it is going to 
try such matter. This was a cutlom pleaded, but not demed^ 

so it could not be put in issue, 
« Salk. 88, §^6. A ;;ro/i?6irjon was granted to the pit. in chancery^ 

who had brought a bill on an indtbitains assumpsit. 

Leave to declare in prohtbition only granted when the 
I BUhop^f* ^^^^ inclines to prohibit. And Dougl. 591, Undo r. Rod- 
Ely • ney ; Burr. 19$. 

Cowp. 380, 9 A prMhiikn will be denied where the matter of 
Caton e.Bar> suggestion is dthort the proceedings, unless verified by oath; 
Salk. grai tor] tn a suit in equity for diBGovery of matters to- 

make the deft, forfeit his freehold. 
Art. 5. /I dviiralfy jurisdiction, 
SeaineT'saJ* ? !• As many writs of prohibition issue to the courts ofad- 
^agc.— 2 nm alty, for exceeding their jurisdiction, it may be useful to 
Stra. yik* — 4 inquire briefly what is the line of admiralty jurisdiction. 
2(«6— Ho* . '^^'^ books ai'C full of distinctions uud confused cases on 
kinson's R.^ subjec t. The modern distinction is in regard to the suIk 
56- 3 D k jeci matter principally, therefore, the admiralty has jurisdiiy 
MenUone^p' ^ hypothicatton bond, eiven in the course of the voy- 

Gibhons_i i'^'f', though it be execu«ed at land rnder seal ; for the admi- 
Com D 375, rally has jurisdiction of hypothfcaiitm and acts in rem ; but 
D^Ma^'*'"' '^^^ ^^^^^ Kcii3'on snid, if ihe ndmiralty has not jurisdiction 

oii^iirciliy. its sentence is a nullity, and ilie parly may take 

advantage of it at any time. Is coram wm judiu, 3 D. & 

E. 653* 
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f 9. Tlie adniraltj kas jiirisdictimi of seftineii's nages Cb« 186» 

beiDg wholly earned at aea^ though the contract be made at jiwL 5« 

laad: to of the mate's wages* Balk. S3I» But In |enerat ^^^-.y-^^ 

the common law has juriB<fiction of a contract made in Eng- 3 bi. com. 

land to be rxerutcd at sea, as a charter-party, that the shin 

,1,1 t D ir '"^ i Seizures; 

vnnU sail to Jamnirrs &:c. j and oi.a contiarl m;ulc at sea to gyrj^p^tioii 

l»e prrformcd in England ; as a bond fo pay money in Lon- for a prohibi- 
tion, and according to Hob. 212, the admiralty has no juris- ^Jj^jj^jj? 
diction of a writing under sf al at land, except as above. Court.—Li-' 
§ S. If one^ goods be seised at sea and brought on land, bei for Mig- 
and there sold to J* & the owner moj, however, proceed ii^ vventw. 2»3, 
the admiralty against J. S.; for the wrongful taking and S96. 
the original cause was at sea. By 13 R. II. the admirahy cro ei. 
must not meddle with things done in the realm, but only at ^ h J^'- 

1 . - n» » I «. * — 6 East, 213, 

sea ; also 1 5 R. H. c. 3. _i Acton, 

§ 4. The Cmirt of Admiralty it is said, was instituted in 36— la 
the time of Kd. 111. and it proceeds hv the rulis of the civil 
law; and it is no court of record, so cannot assess a fnie. 3 Bi. Com. 
** Appeals from vice admiralty courts in America &:c. may c^' ^^7^1 
be brought before the courts of admirahy in England, as Com. D. 382. 
bong a branch of the admirahy jurist iction, though they —Co. l ^6o. 
also may be brought befofe the king in counsel f but in case Z^eiv! 
of priae vessels taken m war in any part of the world, and »», 
condemned in any Court of Admiralty or yice admiraHy, as 
lawful priie, the appeal lies to certain commissioners of ap- 
peal." 

§ 5. By this statute the admiral and his deputy, arc only 13 Rich. lie. 
empowered to meddle with things done at sea, \Vhat i? at J'j ^*3— Si 
sea? And this statute declares, he has no cognizance of nny Seisure. 
contract or thing done within the body of any county, by — 3D. kE. 
hind or water, or of any wreck of the sea ; but things Jlofsam 
are in the sea« If one vessel damage anoth^ in the 
Thames, it belongs solely to the common law ; for it is m 
the county. And 3 D. & E. 315, Velthasen v. Ormsley. 

§ 6« To give the admiralty jurisdiction of a cause, the iiob '79,212, 
general rule laid down in the books is, that it must wholly ^*^» Paliijc 
nrise at sea; hence, where an agreement was mndp at sea, gY Com.ioo. 
for wrll tr:insporting sugars, and put into w riting in B n lmry, — 3 Saik S3, 
and the sugars spoiled at sea, the admiralty was prohibited ^Cro.Cir. 
proceeding; but otherwise if the writing had not been at 
land under seal, but only a simple memorandum of the 
agreement : so the pit. was prohibited to proceed in the ad- • 
tniralty on a contract made at Malaga. 

§ 7» The common law has joriediction if part of the cause aBi. Ci»ra. 
arise at sea and port at land ; as where a contract is made I'*^ ~rf!*'^- 

' 212, 213, 

Ph I n r V, Pope^itet^B Ed.m.S^10H.yiI^od.80a.— lEol.S82.-« IkL lU^ 
7BU. 
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Ch. 1 86. at land, and broken at sea, ^' which are two several acts, yti 
Aft. 5. became these two imist cooctir to make the came of the suit, 
which is entire,*' the party shall be forced to sue ip the comr 
mon law courts; because the commoD law, in. such casM, 

prevails against other courts and laws ; and every libel in 
the admiralty mmi lay the cause of suit on the hi^h seas; 
and it is iiot enough to lay within the maritime jurisdiciion 
eenerall^ \ for the libel must expressly warrant the suit in 
the admiraltj, in itself ; though one <Dajr surmise the cooUract 
was made at land a g a last the libel that lays it on the aea« 5 
H. VI. ; 2 H. IV. ; 6 H. VI. ; 8 Ed. IL 
8 D. b E. § 8. The admiralty has exclusive jurisdiction of prize 
go, aMv— 1 questions, " even if the capture be on land, provided it be by 
Douj^TVm 3 "3^'^^ force;" and in matters of prize, this *^ jurisdiction 
Le Cam s.' depends not on locality, but on the subject, which is govern- 
J*" —* ed by the jiu htUiy and not by the rules of the common law, 
1 Gaiie^Ms! ^ beloni|pi exclusively with all its cotpequences to the ad- 
—4 Int. lac miralty.*' So over the question of freight claimed by the 
** neutral master against the captor, taking the goods as pnse» 
Pbii. Evid. 3 D. & E. 353. But in othor mnttprs the ndmirrilty juris- 
906,807, tu. diction is limited to things done svper altum vxare^ and out of 



as, country ; and what act is or is not done or committed 

^ ** * within the country, is a question of fact, bomctixnes involving 
matter of law ; and in the United States where there are so 
many great bays and wide rivers, it is often a difficult quea* 
tion to decide. It is stated in English books, if you can see 
from one point of land to anothrr, all within is within the 
county, so common law iurisdiclion. Jt vr:\y he doubted if 
this is the rule in the United States; for in ! mce, a person 
may see from Monlaug Point, cast end of Lone Island, to 
the Connecticut shore \ yet it is a question if mur&r or other 
crime committed in the sound, is a crime; committed within 
Mod 76«w-a any county or federal district. The line of distinction is 
Inst. 113— 1 mnf( rial, not only as to contracts and torts, and crimes gen- 
— I°rS 1 76 ^^'^^I'yi l^"i particularly as to piracy or robbing .«</>cr ahum 
— Om»de & mart; for the same act done within a crrrk, port, or other 
P. L. 8, part of a county, is a felony triibk by common law; os on 
ftc.'?!. Tliamcs, as being infra corpus comitatus. Piracy does 

not alter the property of the goods ; nor does a pardon of all 
felonies pardon piracy. By the English law all felonies on 
the sea are within the admiralty jurisdiction ; as rape, larce- 
18 0. VIII. c. sodomy, manslaughter, &c. ; and before 28 H. VIII. r. 
16. — 1 Com. 15, were generally, as was treason also, triable Isy lIic course 
0.871,872. Qf ijje law, by winch the oftender could not he convicted or 
eMcuted without confession or express testiaiuuy ; but by 28 
H« VIIL c* 15, all treasons, felonies, robberies^ murders, 
on the sea, or where the adltniral had jurisdiction, were made 
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triable, as if dbne on land; and of course triable acoording Gh. 186* 
(0 the course of the conuDon law, whether tried in the law jirU 

courts or before special commissioners ; but this statute did not x^^-^y^^ 

alter the nature of the offence, " which shall be determined Mod. 766 — 
hy ihe civil law, but the manner of trial only." The admi- V^"^ 
ralty has cognizance of the misconduct of captors. Seve- -Jg Crunch, 
ral cases, Seizures, Ch. 224. This statute does not extend 421.— 1 ^ 
to offences within creeks, ports, wiihin a county. Coin.D.aw 
Art. 6. Htjjpothccalion, 

§ U This IS when the thing is held withent delivery, and a Rob. Ad. m. 
by naked agreement only, trot when the thing is delivered to {^'YqJ^*' 
4he creditor, it is a pigntu or pledge* MoUoy, 31 3, Moor« 91 8« j,. 4^ 7. . 

$ 3. By the marine law every contract of the master ini> — Hob. u. 

plies an hypothecation ; but by the common law only when Saik. 34 —1 
expressed. But be can hypothecate only in a foreign coun- g^^^^jj^jj 
try. The principle is from the Roman law; b}^ that the jos, YatesS!' 
kypotheca was, where the possession of ihe thing pledged re- HaUi<— 
mained with the debtor, like the mortgage of land, when the '^Z. 
mortgagor remains in possession. . 1 pet. 37. 

§ 3. It is absolutely necessary the master have power to 2 Pet. 295..- 
hypothecate the ship in a foreign country, in order to raise 6 Mod 79^ 
money to refit, and this power is impliedly given him in the 
very act of 'constituting him master, by the marine law. So Bee's Ad. R. 
he may also hypothecate the goods. 1 Salk. 34: but hecan^ 34i — Bat 
not pav.n for his own debt; 3 Salk. 24 : nor make his owner jy^CaioJ 
Dersonally liable. 6 Mod. 79; « Ski. 161 ; 4Dall. 225; 
lloy. 25 Hopkinson's R. 49. 

§ 4. Case on prohibition to the ailmirnlly. It wa.-? thus: P. Hob. 11, 12, 
Barnard owned the ship Bonav enture, and sent her to Spain, f^^J^^Pajj. 
and made Williams roaster, who (as was alleged in the admi- 472 — Dougi. 
ral court) did on the hish seas borrow of Bridgman £50, for 103 —2 Mar- 
tha repayment of which he pawned said sht|i, and returned ^9,''^^!l 
home, and the ship lymg in the Thames, Bndaman arrested Monoy,6,L. 
jher m the admiralty. Barnard the owner claimed her as ^ 2,8.4^ 
hb property, denying Williams was owner, or that he had orer.^rt. 11 
any power to pawn her. Jtid^ment was a<]^a{nst the ship for 9 22.-2 Eq. 
the debt. On aprohibiiton brought and allowed, held, the Abr. 6ia. 
admiralty law was reasonable ; and that if the ship be at 
sea and take leak, or otherwise, want victuals, or other ne- 
cessaries, whereby she herself be in danger, or the voyage 
of being defeated, that in snch case of necessity, the master 
nay pawn fbr money, or other things, to relieve such neces- 
sities by so employing the money ; for he is intrusted with 
^e ship and voya^« But the prohihition was allowed in 
this case, because it was not said to be for such necessity, or 
at sea; and there is no pretence the master can pledge for 
his own debt ; but though the master has the power abroad 
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Cfi. 1 86. from the necessity of the case, and to cooMplcte the voyage) 
'Aru 6. ^ has DO such pewer is ikt ]>lace where the •wtwr reiidfli* 
If the owoen do not mmt in awdiag the ship to aeOf th« 
■Mfority ahaUotrrjr it, asd then money may be takeo up bj 
thewmaster on bottomry for their proportion who refuse^ 
ihoogh they reside on the spot, and Jt shall bind them all 
Salk. 86, § 6. By hypoihecatioD the m;isier can only make the ship 
Johnson liable, not tlie owners. Held, on motion for a prohibHion to 
SMBniue! admiralty, libelled there : suggestion for the prohibition 
II Mod mK WM, the Mtraoc was made at landi lo wit, Boaton, in New 
—And t Ld. England) but it appeared the master was obliged to hypotlt- 
Rajrui Mi, ecate ibr necessaries taken up to supply damages done oy a 
storm f hrrc. Prohibition refused ; and the court fc'solvcd, 
" tli u when a ship in a voyage is in distress, this rouri will 
allow ihe admiralty jurisdiction in case of an hyjxjthecation, 
becau.sc tiiis court cannot give the pai so yro|^i' a i^medy 
as the maritime law can.^ Abo the ^rig^nal cause was stress 
of weather $ *^and where shall a master hypothecate kis 
ship unlem he does it upon land/^ This too^ is the only se- 
1 Ld.IbqrB. curity he can give ; for the maritime law does not allow him 
to sell, but only to morts^agr his ship for the reasons stated; 
this, as he is no owner, he cannot do by the common law. 
2 Ld. Rayn.. 1044; 11 Mod. 31. 
w T V' I « ^ ^ PrMUimi moved firio 0ie adminUhf, A ship in the 
s^'-l I'^inn ^ libelled against for seamen^ wages. She had 
Also 2 Ld. not been sent to sea. Held, no prohibition ought to issue: 
Rayin. 1044, go held, the admiralty had jurisdiction for seamen's waees 

1247. J V • J II' . • • I I • ^ I 

earned by services dono solely in port in trying the ship with 
a view to a voyage ; and if earnt at sea, a chartcrparty 
made at land is only to ascertain them } and they remain 
subject to the admiralty jurisdiction. 
^HIa stra ^ ^* ^ ^ masiercannot hypothecate before the voyage 
vnner, m. ^ ; nor is she liable for repairs done by his order in a 
vr-M-^y, 164, home port, or the aM>ncy she sells for; as in sack casa tfaete 
Buxton ». jg no lien on her. 

1 Sal'k 3^1 ^ ^' '''^^^^^ coDtrnrt, without an ex- 

2Ld. Unym. P^^^ss hypothecation; nor for monies not taken up for the 
806, JustiD«. tackle, victuals, ^c. of the ship; hem:e, not suabie by the 
BsUtin. marine law ; and if sued in the admkalty, ia such cas^ a 
pr^kibkien issues. 

a Pet. 296 — § 9. The principles on which the masters may bypolhe* 
^SsLm!wi Necessity for the safety of the voyage: 2. In a 

strange port: 3. No owners, and no funds, of them or of the 
master : 4. No other means tliere : 6. Sum lent must be at risk 
on the ship. 3 Johns. R. 352. 
4 WhMioB'i ^ 10. Hypotheemiimu The master^s power to hypothecate 
Aurora^ ^^^^ ^ iMcessity, IS to be etadsed only when really, and 
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in fact, iodinembk ; therefore bis hypotkecatlon of llie Ca* 18S. 
ship is not valid, and is at the iender^s risk) unless he shews ArU 6* 
that his advances were in fact necessary to eff'ecinqte the 
objects of the \ oyat^e, or to the snfrty of ihe ship ; and also 
that the sup|>lj<s could not be clttained on the ounpr's 
credit, or u iiu hih funds al liic place j auU li a second be 
Badt to pay off Uie first, it must stand or fall with it ; and 
the subsequent lenders can onlj claim on the same ground 
with the tM-ecedingfOf whom they are virtually the assignees. 
Hence, all lenders on hypothecation must at their peril see 
on what foundation ihcy lend. The first bottomry bond was 
given at Poii Jackson, in New Holland, and the second at 
Calcutta, in part lo pay the first ; also for further repairs. 
Libel on the second bond not supported: 1. The master is 
the owner's agent, but his authoritT is limited to the obiects 
of the voyage, directed or allowed by the owner : 2. Then 
the creditor must show the mastiir acted within the scope 
of his authority ; that the credit wns essential to ihosr nh- 
jocts. nnd not otherwise reasonably to be obtained: 3. 1 iie 
re a -oil docs not exist if the master has sufficient funds of the 
owner, nor if his credit at the place is sufficient: 4. The 
lender must eive his credit, expressly intending at the time 
to h8v« as his seeuritf such Mod ; and the master must 
it with the same intent : 5. Material men and others 
who famish supplies to a foreign ship have a lien on her, and 
cun proceed in the admiralty ngainst her; and to satisfy this 
iieo the nm^tor may hypothec ate, and to relieve fier from 
actual arrest, and borrovv therefor, if his oidy resuurce: 6. 
if there be in the lender s bond some matters valid, and 
•eme notf it is incumbent on bhn to show which are valid* 
These positions founded on the best authoritieSi are near all 
the principal ones on this subject. One question, however, toeeea«L.fl^ 
is not considered. Is the lender bound to sec the monies he c « in- 
tends truly r^pplied ? As to this question the authorities are fjj^'jjjf!! 
not agreed. All airree lie must act bona Jide, and not colhidc Le Guidon, 
wiih any one; and the best authorities require no more of — 2M»»*>*U, 
him, nor does reason, where the master appears to be capable 
and IioDest« Authorities formerlv otherwise ; Emerigon, F. 
fi, p. 4S4, 441 ; See Bottomry ana EMpendmtia, Ch« 76«a* 3. 

A owns the ship and B the cargo, the master has power to 3 Rob. r. 19S 
pledge the cargo of B to repair A's ship in cases of nrces- J^^*'* ^* 
sity. Viewed as a new and important tjuesiion. B"'s cargo 
was on freight, and the hypothecation was essential to pro- 
secute the voyage. 

§ 11 . A public vessel of war of a friendly power coming 7 Crwich, 
into our pons is not subject to our jurisdiction pritna facie, Jifcianie 
tnit oar government may, if it please, exercise jurisdiction 

voi^ VI. 44 
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Ch. 186. over it. Private vessels are subject, from their entering 
ArL 7* ports, to our laws, of coarse* 
v^^^v-^ Art. 7* Stamen'g waga 4^c. See that head. The adm^ 
9 stra 707, i^l^J has jurisdiction of the wages also of the mate, carpen- 
1137 — ter, and boatswain; but not if secured by special agreement 
* I'iir* iJt* ^ manner not usual; but il may try if a deed be frando- 
—2 stiH.658, f^c»t, executed manners to forfeit their wages in cer- 

968.~J Satk. t:»iii cij cinnslnncrs ; it thr flrrd come in inridr'niallv : not of 
D 379--I "^'^^^^'"^ wrtL^t s j but has jurisdiction in a suit against the ship 
Vent. 1.— I f!ic huiiding, mending, saving, victualling, &,c. : so of a 

Ld. RayiD. suit for aunoyanct lo the navigation of a sea within a river: so 
264 "fioss^t!* ®^ ^ brought for tiic rescue of a ship taken by process of the 
Wttik«r. * court, if of the original cause ; but not of a pilots wages, 
(though a mariner) earned mlhin the county ; and diptokib^ 
Itoft was granted ; for both the contract and labour were 
within the county ; otherwise of a contract made at laad for 
an intended voyage, and it fails after work done on board in 
port. All are mariners who assist in navigating the sh^ 
(cxcrpt the Tiinstcr ;) even the surgeon is. 
1 V**'^ — ^ ^' ^^''^'f^'^ sentence^ hmo executed here. A sentence of li^ie 
1 Lev. 26?!^ admiralty in pans hejond sea. may be executed here by the 
Rav. 473..— English admiralty, on receiving letters missive for the pur- 
Coro ? posci and though the sentence be for mailer on land, vet no 
— Tsalk. 3si prohilnlum goes to the admiralty here, executing such sen- 
Broon^t ' tence, if notnhig further Is done ; for the cisurt will give 
S?— /l'^ credit to the sentence there; as if a foreign admiralty ait 
9Q^J judge a ship to be prize, and after a sale here on land, there 
19 a suit for an account, a prolMiicn shall not go ; for it is 
only an execution of the sentence abroad, adjudging it prize ^ 
hut one goes if there be a suit in the admiralty, to executes 
sentence in a foreign court, not final. 
lBBy,142. — 2. W I'.ere the admiralty sentence is final and conclusive, 
iSj^?^*™ See Bernardi v. Moiteaux &l al., other chapters; Christie r, 
* * Secretan ; Carrels r. Kensington j llavelock v, Rockwood & 
al., Ch. 227, D. 23, n. 30. 
1 Com. D. § 3. Plea* To a libel m the admiraTty, the deft, must 
^!^iiob P^^^^' ^® Yi\e2id matter of discharge good in law; and 
B. ins. Am. * >f it be refused, or determined contrary to statute, a pnhM-^ 
ed. Hon goes, as the statute of limitations &;c. Though the 

mate becomes master, he may sue m the admiralty for all 

his \vn?ps &c. 

A BT. 8. Other cattt of prohibition m admiraUy cthucs ; pro^ 

kibilwn issutd, 

1 Com. p. ^ 1, Whenever the matter is within the county, and all 
^v,^f!^J.— ^^^^ covered by the tide, and all coasts, shores, ports, 

4 ioVt. 136, 

ia», 140, 141.^1 Cos. D. 888^ Ld. lUj. «8tr-<4 U. 185^ 180, 140-^1 Bob, 188^ i 
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and harbours, and all waters, where one can sec from Ch. 186. 
one bank to- the other, nre within the county: so all vessels ^ri, 8. 
in port; and so prnJnbUion goes whenever the admiralty i _0- r 
sustain a libel against the owners of a ship, or on an in- 
denture, bond, or specialty, made on land beyond sea, to 
pay money to go beyond tea, or for trees cut in Spain, 
or on a bill of exchange payable in London* for mer- 
duiodise in France : so ii the thing be done on the sea, if 
the orieinal of ihe act was on land ; as if a promise be made 4 Tnst. 130, 
on land, the ship shall safely go her voyage, nnd she is lost *4U, 14a. 
at sea, or a policy of insurance on land nude to the same 
intent. And Hob. 212, above; aiul 1 Salk. 34. 

$ 3. But a prohibUion does not go if the libel in the ad- i Com. d. 
airakj be founded on one sinffle continued act, which was f 15":,*^^^ 
principally upon the sea, though part was upon land as if sj^^H^* 
the mast of a ship be taken upon the sea, though it be af* 212.— itnrd. 
terwards brought to shore; or for the restitution of money oJS"**!^^* 
agreed, upon the sea, to be paid for the ransom of a ship Ray]I7.27l — 
from pirates ; thounjh borrow (mJ on land afterwards, for pay- 2 Suund.260. 
mcnt; or if a ship be taken by pirates on the sea, and sold —J Kol.sJI. 
by tliem on the land ; for their sale is void : so as to goods ; ^^4, 
but otherwise, if sold in market overt, then the property 
shall be decided by the common law ; and so if a ship be 
taken by enemies upon the sea and retaken, whereby the 
property is altered : so if the sails or tackle of a ship be 
sold or pledged upon land. 

§ 3. if a ship taken upon the sea be stranded or damaged 1 sid. 367.^ 
in port, the admiralty has jurisdiction : so if the sails of a ^bo. 179. 
ship be on land ; for they belong to her; but not of wreck. 
And-gjoods floating on the sea aiul afterwards cast on land, . 
are wreck. 1 Rot. 531 ; 1 Com. D. 386 : and fhtiom cast 
on shore, is wreck; 2 Mod. 294 : and if taken by one who Lady Wind- 
ham no title, he is suable at common Uiw, and in no manner ham'iBMe. 
in the admiralty ; " for there is no need of coodemnatioQ 
thereof, as there is of prizes." 

§ 4* If one part owner of a ship will sue another who will stra.ew, 
io to sea in her, to oblige him to give security, sroftt&tVibn cSer^ 
<hn1I not go till security be dffered and refused. Garth. 36 ; 
6 Mod. 1 62 ; 2 Pet. 288. 

§ 5. But if the suit in the admiralty be to sell, or give sc- 1 WiU. 101, 
curity, f>ro/i»7w/fon as to the sale, but not as to the securitr. Owtoo*. 

§ 6. And generally it is absolutely necessary in r:iu-es 
civil and marine, to give iurisdiction to the court oi admiral- ^if*^'**^ 
t^, that the libel allege the cause of suit to arise upon the 
high seas. 

} 7* A ship was captured and her master agreed for her i>ougi.6i6. 
ffansom, and gave himself a hostage. The owners refused ^\vf|J^n^' 

«. Bird. 
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Ch. 186. P 'y. Held, he might proceed aeainst the ship in the ad- 
Art, 9. nuralty for his redemption ; tor such a case must be decided 
\^^^-\''%^ settled by the marine law : m now if part of tlit- own- 
Ld.IUy.223. ^'^ sending Liitir vc&sel to sea, give securitv accordii»g as is 
^sin.*M directed by an admiralty court, to those aisagraeing, their 
recognizance may be enforced in that court* 3 Pet* 
Willings ^ al. r. Blight* 
Art. 9. American cases. 
s Dallas. 122, § 1. The Deleware is within the admiralty jurisdiction. 1 
Kespublica t>. Dallus, 49, 95. Thonirh the admiralty cannot take a recog- 
sance, yet it may a caution or stipulation, in the nature of a 
recognisance. A recognisance is matter of record, and the 
admiralty is not of record* 
1 D.n<.H 21R, ^ if question to be Cried is not directly that of prise, 
r. Petihaliow but IS a queslion arising upon the immediate and necessary 
consequence of a vessers beinjij taken as prize; such queslion 
is solely of admiralty jurisdicliou, and no action will lie at 
cooinion law. 

^^^nS**^ § 3. 1 he district courts possess ail the powers of a court 
t u. ii.GiRM of admiralty, considered as*^ an instance or priie court* 
ft. di.v. Sloop They have jurisdiction on a libel for restitution of a vessel 
- r i-^o captured as prize and owned by neutrals and Americans* 
The admiralty jurisdiction exercised l»y the consuls of 
France in the United States was not of righti not being war^ 
ranted by treaty. 

^ '^^8*^ § 4. 1. Belligerents cannot establish prize courts in a neu- 
\Viip«i:wnght country ; nor can they make anv aale of their prizes 
r. Dep<*yster. there, unless aothmMd by treaty : 2. The property insoods 
^ Ex- ^^P'^''^ cannot be transferred, so as to devest the right of 
eeptkms!— 8 ^ original owner, but after a sentence of condemnatioii by 
Dallas, 6, i«, a proper court: 3. The court of the captor's sovereign is 
Glass ». The rotnpetenl court to decide on the legality of the capture: 
Dallai, 120, ^- « ^ i'^ courfs proceed m rem, and cannot adjudicate on a 
V. Stalest?, prize Ijing in a foreign j)orL, nor out of the jurisdiction of the 
S» Has 188. <^3P*<>r'8 sovereign or his ally : 5* 1 hough the common law 
198 —\ courts cannot inquire into the direct question of prine, yet 
Jo!) lis. B. may in a question of property decide whether conaeronation 
^^^* or sale has been made by a court of competent authority : 

6. A court of admiralty cannot carry an agreement into 
specific execution or i^ivc damages for the breach of it. 
Held, the district courts have jurisdiction on the subject of 
talza^e. See the cases of salvage above* )f oue joiui own* 
er brmg troveri it is only in abatement* 
' ^ ^* admiralty courts of the United Stales have 

jurisdiction in cases; of salvage, where all the parties are 
aliens, if the jurisdiction be not objected to* Ch. 40, a* 
20, this case at large $ Church's case. 
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• § 6. The question of forfeiture of a vessel under the act Ch. 186. 
©f Congress against the slave trade, is of admiralty and ran- ^rf. 9. 
ritime jurisdiction, as a matter arising wholly on the sea. See -i^^ j ^^r 
Seizures. 2 Crancb, 406, United States v. Schooner Sally. 

§7. Held, in this oase, Ist, The district courts of.tbe tCnncli,fti, 
United States are courts of prize : % Have power Co carry ^^;,'1!4 
Into effect the senteoee of tke old continental courts of ap- cnnchASi, 
peal to prise courts: 3. In all proceedings m rem, the couri the same 
Das a right to order the thing to he taken into the ru«!tody of 
the law : 4. It is presumed to i><^ in it, if the contrary do not 
appear: 5. The thing does not follow the appeal into 
the Superior Court j but remains in the court below, which 
Ims a right lo.order it to be sold, if perishable^notwithsiand* 
ing the appeal* 

-tfrf • Ia\lhi8 case decided that all seizures under laws of 
impost, navigation, or trade of the United States, where the ^ scbiwjner' 
seizures are made on waters navigable from the sea by ves- Betsey and 
scls of ten or more tons burden, are civil causes of admiralty Charlotia. 
and maritime jurisdiction, and are to be tried without a jury : 
and 2. 1 he question whether a seizure for violation of a law 
of the United States, is of admiralty or common law juris- 
dtctbn, Is to be tried by the place of seisure, not by the 
place of offence. 

§ 9. Th<» Continental Court of Appeals in prize causes, 6 Cranch, 
had the power to rrvisc and correct the sentences of the J*§ui|?*J{J.* 
State's Court of Admiralty ; and the State legislature cannot ten. 
annul the judements of a Federal court, nor determine their 
junsdictioo : decide &c. if a State be not neceuarily a 
party. : 

' f 10b An information for exporting arms and ammunition 3 Daiiis^nr, 
contrary to the act of Congress, is a cause of admiralty and ^Jji,[Jj^ 
maritime jurisdiction. It is also a civil cause, being a pro- 
cess in the nature of a libel in rem : 2. It follows of course, 
as it is a civil cause, no jury is necessary : 3. As it is a cause 
of admiralty and marilimejurisdiction, an appeal lies from 
the District to the Circuit CoorL 

in this case of the Vettt[OBnce, the owner appeared and ^ V^'Z^'"'^' 
claimed the property, and did not plead not ginlty, so treated !^'bm!ai^^ 
it as a civil and not as a criminal cause ; this is admitted by Phil. ad. p. ^ 
those who hold it was a criroinn! cnnse lol^e tried by a jury. 
Tht decision in this case has hvcu since three times recog- 
nised as law, as in the cases of the Sally, and Betsy Sl 
Charlotte, above, a. G, a. 8 ; and of the Samuel, Ch. 334, a. • 
a» 8, s* 3. It has been contended with great earnestness in the 
aaid Law Journal, that all these and such cases, are criminal 
cansesy to be tried by jury, the commeo law side of the 
conrtf and that such cases in England are so tried in the £>• 



Digitized by Google 



350 PLEADINGS. 

Ch. 1 tf6« cheqper ; cite Parker's R. SI, 373, 183, 337 ; and t Anstmtli- 
ArL 9« er's Exchequer Cases, 53 ; Hale's Treatise on the Custoiiis, 
y^^Y^J ^* > forfciiures accruing to the crown are 

cases so to hr tried, whether tbey accrued by land or water. 

It is admitird that the decisions in our Colonies were like 
these American decisions. 1 have not room here to ex:^rriine 
the (jiicstions ; we must consider these decisions ns law uniil 
different ones be made. Perhaps in some future case the 
subject will be more elaborately examined. 
lCranch,33, § 11. The Supreme Court of the United States, in cases 
J|*||wt V. of appeals and on writs of error, are Umited to the statement 
SMBtn. midAe in the court below: 3. The municipal laws of 

foreign countries are generally to be proved as facts : 3. Ma- 
rine ordinances of foreign countries promulnied by the ex« 
ecutive by order of Congress, may be read In the United 
States' courts without further authentication or prooL Qumr^ 
if not so promulgated. 
4 Cranch, § 12. Every sentence of condemnation by a competent court 
*^29I, having jurisdiriion over the subject matter of its judgment, 
Himely; but conclusive as to the title claimed under it; but its sentence 
SBiii. 220. is not to be regarded, if it cannot, consistently with the law 
of nations, exercise the jurisdiction it has assumed : 3« The 
seizure of a foreign vessel not within the territorial juriadio- 
tion, for the breach of a municipal regulation or law, is not 
warranted by the law of nations, and cannot give jurisdiction 
to the courts of the offended country; especially if the 
property seized be never carried within its territorial juris- 
diction: 4. It is doubtful if n French court ronkl consistently 
with the law of nations and the treaty, condemn Amerirnn 
property, never carried into the domnuons of Fratice, and 
while lying in a poi l of the United States: 5. Property sold 
ordered to be restored, no interest allowed. In part o\ er- 
ruled ; see a* 14* 

4 Cmiieby f i3« But where an American vessel was seized by the 
G^^u ^^^^^ ^^'■■n their territorial jurisdiction of Su Domingo, 

9M,SW7* for breach of a municipal law of France, and carried into a 
Spanish neutral port in Cuba; held, this vessel, irhilt lying 
ihere^ might lawfully be condemned by a French tribunal sit- 
ting in a French f»ort. Gu-idaloupe: 2. The possession of the 
captors in a neutral l oi i, is the possession of their sovereign : 
And 3. His possession -^ivcs jurisdiction to his courts: 4. But 
if po.-,sc--ion be lost by recapture, or escape, or voluntary 
discharge, or adversely, the courts of the captors lose their 
jurisdiction, which they acauired by the seizure: 5. No 
foreign court can question tne correctness of the sentence, 
unless the court giving it, loses it jurisdiction by some cir* 
cumstance which the mw of natioQs can notice* This veflNll 
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was seized in 1 804, under a decree of France, and condemned Ch« 1 86« 
in Guadaloupe. This shows our courts of law viewed St* Ari» 10. 
Domingo subject to France ; then as our government had not ^^^v^^ 

recognized the independence of St. Domingo, and supposed 
there might l)0 a French law for condemninir a vessel in 
(jruddaloupe, seized in St. Doiniiiqo. (But 4 C'lMiich, j13, is 
a ^tMrre if the admiral^ jurisdiciion depends on ihe posses- 
sion of the thing ; and is a tmatt also, if the admiralty act is a Bob. 48.. • 
wholly in rem.) See a. 1 4 ; Ch. 334, a. 1 1 , s. d. Goods sold in 
Sr. Iwtins were libelled in Guadaloupe; and 4 Rob. 186. 
The seizure by the captor is his sovereign's seizure, and vests 
Ifae possession in him. In Rose r. Hiincly, the Sarah was 
seized on the Kt^h seas, not under French municipal law, as 
it did no! extend there, nor as prize of war. 

• ' f 14. The jurisdiction of the French courts, as to seizures, a Crane%, 
is not limited to those made within two leagues of the coasts, ^^„e^|i^'r'^ 
though for violating municipal law« Roae v* Himely, over- J^aiSk^aoa.. 

ruled. 

§ 15. If errors appear upon the face of the report of audi- aCitn.3i3. 
tors, it is not necessary to except ; as it is unnecessary to 
state what is apparent in the case and record. If a prize be 
lost at sea, the priz*^ court has jurisdiction. 4 Uob. iijt/. 




the power to erect and allow all admiralty courts, jurisdic- 
tioru rcid authority, to be exercised forever, by " commissions, 
to l)( is-ued under the great seal of Fneiand, .or under the 
seal of the high admiral, or the commis ioners for execut- 
ing the oflBce of hi^h admiral of England." In this way the 
admiralty iurisdiction remained entire in the crown, and never 
vested in tne Colony governments. When the American revo- 
iution commenced, this jurisdiction properljjr devolved on the 
union, ns below. By the confederation, this jurisdiction was 
partially granted to Congress, wholly as to piracies and felo- 
nies on the seas, and by way of appeals in cases of captures, 
and exclusively by the Federal constitution. See this matter 
lurther examined in other places. 

AaT. 10. CmuHhUion md ittahtfes of&it VniUdSuUet* 
§ 1. These are the foundation of the admiralty and mari- 
time jurisdiction in the United States, of which the foiTgoing 
cases are valuable and important interpretations, as far as 
they go. 

Constitution of the United Stales, article srciion 2. By 
this section, the judicial power vested in the supreme and 
otiwr courts of the United States, extends to all cases of 
admiralty and naritime jurisdiction.^ By this same section. 
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Ch. 1 86. the Supreme Court has only appcllat t ^unsdiciion in thesecases, 
Jlr(. 10. both as to law and fact, with such exceptions, and under 
such regulations, as the Congress shall make;** as by the same 
section, ^ the trial of all crimes, except in cases of inpeac]^ 
meni, shall be by jttry.'* A jur^ trial must be had is all 
cases of crimes committed widun admiralty and maritime 
jurisdictioii ; that is, upon the sea, and witlioat the bodj «f 
the county or district. 
Sspt' § ^' ^^^^ ^^^^ supreme court, circuit and diitrict 
84, nss. * courts, were established, and their respective powers and du- 
ties deiiignated. the 9th section of this act, tbe district 
courts have (exclusively of the State courts) " cognizance of 
all crimes and otfetices,^' cognizable under Federal autiioniy, 

committed within their respective districts, or upon Ae 
tufi^ where the punishment exceeds not thirty -nine atripei, 
a fine of one^undred dollars, or imprisonment six mootiu. 
And have also exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdiction, including all 
seizures under laws of impost, navigation, or trade of tbe 
United States, where the seizures are made on waters which 
are navigable from the sea })y vessels of ten or more tons 
burden, within their respective di.^iiK is, as well as upon the 
high seas ; saving to sailors, m all caseis, the right of a com- 
mon law remedy, where the common law is competent to give 
it f and also have ^ exclusive original cognizaoce ei il 
ieixores on land, or other waters than as Sforesaid, made, 
and of all suits for penalties and forfeitures inctirrsd osder 
the laws of the United Stales.*^ Also have cognisance, co» 
current with the State courts, or the circuit courts, as the caie 
may be, *^of all causes where an alien sues for a tort, ool^ 
in violation of the law of nations, or a treaty of ll^e Tnitod 
States;" and "of all suiis at common law, where the I n ieJ 
States sue," to the amount of one hundred dollars ; also liavc 
jurisdiction, exclusive of the State courts, ^* of all suits against 
consuls or vice-consuls, except for otlences above the descnp- 
tion aforesaid " and the trial of issues in fact, in the da- 
trict courts, in all causes, except civil causes of adminltf 
and maritime jurisdiction, shall be by pxj^ This secdos a 
a very important one, and therefore cited at large, because, 
in general, it makes tbe very material and true distioctioDS 
not only between admiralty and common law jurisdictions, 
but also to many important purposes, between State and 
Federal jurisdictions. This section mnl-r^ a new distinction 
as to navigable waters for vessels of ten tons &:r. ; but this 
distinction respects only seizures under the laws of impst, 
navicration, ami trade, but leaves the admiralty and maritime 
jurisdicLion, generally, to be defined and ascertained on the 
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principles of general law; hence the sundry cases before Ch. 186* 
cited, and rules stated, apply here. The section also makes Art* lU 
the distinctions between criminal and civil causes ; between v^v^/ 
State and Federal cause?, nnd by '^saving to suitors, in all 
cases, the r i^hi of a coinmon law remedy, where the common ^ 
law is competent to eive it:" it has made a distinction be- 
tween common anci utiicr law, niost aiaiei lal j for as Liie par- 
ty ^in all cases,^' is eotitled to his coDunon law remedy 
wherever it may be had ; where this caa be had, do other 
can be safely pursued. This section makes other dis* 
tiDcttons less important* It is easy to perceive, that in the 
process of time, an almost infmite number of questions may 
arise on these several distinctions ; that cases may happen 
in a manner almost endless, in which the question will be; Is 
this case of admiralty or common law ; of criniiti ?) or civil ; 
of State or Federal jurisdiction ? or, Is there in this case a 
common law remedy ? Is the parly an alien? Is the suit for 
a tort? Is the suit for a violation oi the law of nations : or of 
a Unked States treat v ? The Circuit and Supreme Courts have 
expressly an equitable jurisdiction, but the district courts have 
Dot I and 4 Cranch, 453, the court said, Congress ^ meant to 
discriminate between seizures on waters navigable from the 
sea and seizures upon land, and upon waters not navigable, 
and to class the former among the civil causes of adnuralty 
and maritime juri 'liction." 

§ 3, And as " the trial of ibsucs, hi fact, in the circuit 
courts shall in all suit«. except those of ccjuity j^nH of admi- 
ralty and maritime jui k»clic:hon, be by jury a will always 
be material lo preserve the true distinctions between suits in 
equity, in which there can be no jury, (as also admiralty 
causes) and suits at law, in which 'here must be a jurv. 

§ 4. The 19th section of this act makes it the duty of 
the circuit courts in causes in equity and of admiraly and 
maritime jurisdiction, to cause the facts, on which they found 
their sentence or decree, fully to appear on the record." In 
this way the best materials must be preserved for ascertain- 
ing an'l defininjs; this jurisdiction. Also in section 21, allow- 
ing an appeal to the next circuit court, " from final decrees in 
a district court, in causes of admiralty and maritime jurisdic- 
tion," where the matter exceeds jJ300 in value. AdmiidUy o^^^^J^ 
jurisdtctbn extends to all incidental questions arising out of a Stewart, 
soain admiralty question ; so, as to freight, damages, and costs ; —2 Taaiiton, 
who are captors. &c«; Smart v. Wolf; Home v. Camden; ^^^^^^J^ 
Jennings v. Carson ; Caux v. Eden ; Lindo Rodney ; Cabot j^^* * 
«. Bii^gham ; Talbot v, Janson &c. 

Art. 1 1. Other admirall^j causes decided in the United Slates, 3 DatiM, 8S, 

§ 1. Admiralty proceedings being in f«m, the death of one lOiiMtoaw. 

vov. vu 45 , 
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Cb* 18^* of the parties before judgment on appeal^ will not abate the 
ArU lU wit or avoid the judgment. What is sea or not, as bclo^v. 
v^-x/-^^ § 2. An appeal itself suspends the decree ol the inferior 
a Dallas, 67, court; but ;i writ o[ inhibition is necessary to bring the infe- 

nor court Inio contempt^in case of dihobcdience. The want 

of a muiiiiion to appear, is cured by actual appearance. 3 

Dallas, b \, 231, 199, 285} 5 Rob. 173. 
28^jenniDtf § ^' practic« €>f ow distHct courts, as courts of admi- 
f . Carson, ralty, L» not regulated by law* A Tesael libelled, i» always 

in possesaioD of the law. 
4 Craneh, § 4. If the libel aver the vessel to be more than ten tons 
S^tetl'lsehr. burden, and to have arrived at a certain port, from the West 
Betsey n*iid * Indies, and that she was seized in such port, the court ivill 
CharioUe. consider it as sufficient) \' nverred that such seizure was made 

upon waters navigable from the sea by vessels of ten or more 

tons burden. Qu<sre, if the claimant must not answer on oath 

if required. 

28^Tei5i» § 5. 1. it the law, under which the sentence of condemoa- 
k ai. p! u. tioo in the lower court was pronounced, expire, afler sentence 
8ut«i. there, and before final sentence in the appellate court, no sen- 
tence of condemnation can be pronounced but ui virtue c»f 

1 BrowD*^ some statute provision : 3. And in admiralty causes, an apK 
^!i^Do- P^^^ wholly suspends the seotcnce, and the cause is to be 
nat^M. heard in the appellate court, as if no sentence had bees 

passed. 2 Brown's Civil T^aw, 437; 4 Cranch, 413. 

2 Dallas,l22. ^ 6. An instrument taken in the admiralty, though it may 
j^j^^ 'k'tL ^ ^ stipulation, yet it may be good as a cmtrnc^ and 

an action of tli bf or a speciil assumpsit may lie upoii it. 
Sl>anUfSM» J 7. record U'ansmitted wuh the evidence, but not with 
catea ^ Statement of facts, the evidence cannot be viewed as e 
In Em>r. Statement within section 19, of the judicial act above cited* 
ecroncii, & ]„ o|.der to prove the condemnation of a vessel, it is 
drte M.?^" n^c^ry to produce the Kbd and the stnitnet of coo- 
Com. r. demnation* (The value stated in a valued policy cannot be 
Hodgson. varied by parol evidence.) 

tS^ll^^tdi' § ^' The point decided was, that the British orders in 
waM In. coum il, November 11.1 S07, nid not prohibit a direct voyage 
Com.—! from the United States to a colony of ranee. What a ques- 
^"crandi ^^'^^ ^^^^"^0 and the Uniu d States were in a 

no, 179. ' si-aLe of ^ar/iii/ ttar ill the year 1799; but the act of Congress 
of February 9, 1 799, did not authorize the seizure on the 
high seas, of any vessel sailmg from a French port* 
1 Y^l:!^^ § 10. A nation's right and authority to seize vessels et- 
v^Hobbaid. temnting an illicit trade, is not confined to thcu* harbors, nor 
-3 J0I1U.R. to tne range of their batteries* Foreign laws must be proved 
't^* like other facts, by oath, or some authority our law respects^ 

But see Talbot o. Seaman* 
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§11. InjuncHotu This it in the nstore of a pn>hifaidon, and Ch. 1 86. 
cnjouM an officer or person not to do certain acts &c. See jjrt. 1 1 . 
Ch. 225, a. 14* v^#*v-^ 

$ 12* This act provides that vmts of ne extat and nfinjunc- Act of Con- 
fion may be granted by anj judge of the Supreme Court, in ^^l^l^^^^ 
cases where they might be granted hy the fSiipreme or Cir- 5'_4 
cmi Courts, but no \vrits of nc txtai shall he p:rnnfrd nnlrss a 1,6. — 3 
suit in equity be commenced, and proof gi\ eji iht (U t i. means jJJ^'JqJ* 
to leave the Uniled Stntcs quickly. Nor shall a writ of in- 
JuncUon be granted to stay jiroceedings in any court of a 
State, nor in any case, wiLlu>ui reasonalble previous notice to 
the adverBe pany &c 

$ Aotot Of to admrait^ and wumtmie iuriadiclum* In 
ascertaimng this iurisdiction several words have long been 
inaccurately used, in regard to.places especially. The words 

high seas," have usually meant the open sea or ocean ; and 
that part thereof which is the acknowledged high way of all 
nations; bur Lord Hale says, " the arm of the sea is included 
therein ; and holds that Ld. Cokeys opinion to thisctibct is a 
coiTect one; and adds, "and by the Book ui As^izr, p. 93, 
so far as the sea flows and rcllows is an arm of the sea." 1 
Hale's P. C. 424. He further observes, that " for crimes 
committed on the high seas, the admiral, at common law, haa 
jurisdiction, even unto death, tecundum legu marUmas p. 
500: that **the King's Bench, or courts of common law 
have not proceeded criminally in cases" of felonies or treason 
"committed upon the high seas 2 Hale's P. C. 13 to 17 j 
and cites 26 Ed. III. rot. 51 ; 34 Ed. I. rot. 31 ; 18 Ed. 
II. rot. 18; 8 Vd II. rot. Ill; 18 Ed. II. rot. 1 5 ; 19 Ed. 
II. rot. 17; 25 Ed. III. rot. 22; 27 Ed. III. rot. 29: Bat 
says, they have exercised a concurrent jm isdiction with the 
adnuralty in cases of felonies done upon the narrow seas or 
coasts, though it were high sea, because within the king's 
reahn of England relies on the same authorities* Lord 
Hala adds, *^ as to crimes committed within any creek or Zoaeh. 9^ 
arm of !he sea, which was within the body of a county, the ^j^**** 
courts uf common law only have jurisdiction;'' and the ad« 
miralty none at the common law : thus far at common law 
in the time of the 2d and 3d Eklward ; (some think the ad- 
miralty jurisdiction previously was more extensive.) In their 
time the admiral had exclusive jurisdiction of felonies &;c. 
committed on the high seas as far as they were the highway 
of all naiions; and the common law courts, jurisdiction of 
those committed within counties exclusively ; and both con- 
currently of those crimes committed on the nanvw seas and ' 
coasts. See 1 Com. D. 369 ; 4 Inst. 184, 137; 2E88t^ 
C* L. 803, 804 ; Exton, 100. Thus stood the common law 
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* Cb. 186« before the 13 R. 11. c. 5; and 15 EL II. c. S; and our act 
An* lU of CoDgreas below seems to have been framed on this okj 

\^ uii"^ r common law, somewhat altered by statutes. 

The English authorities further state that the 15 R. 11. c. 

3, first gave the admiral jurisdiction in any river or creek 
within the body of any county ; nnd thnt tbi? uct extended 
only to the death of n mnn and mayhem, done in great 
ships, being in the mnin sireajusof great rivers, only beneath 
, the bridge nigh the sea and add, this is not exchisive of 
the common law court?, even lie low the first bridge. Here 
the word sea nicluded both the narrow and high sea. 4 Inst. 
135, 137 ; 1 Com. D. Admiralty, E.' 14 ; Hob. 79, 80, Pal- 
mer «. Pope, cited b b, s. 6, 7 ; aod Hob. 312, 313 ; and 
luany cases there cited } see Barber «• Wharton, 3 Ld. Ray. 
1463. 

According to the 13 R. II. c. 5, the bodies of counties in* 
elude all lands and waters within the realm of England ; and 
j the sea includes all waters without the realm ; and, as above, 

the realm includes the narrow sons and the coasts. By this 
4 act the admiralty cannot meddle with any thing done wiihia 

the realm, but onlv with thinsrs done on tlie sen. 

Tiic word. «ea is alone used in the 2b H. V UT. c. 15,. 
which statute provides for trying crimes by the king's com- 
mission, " committed in or upon the sea, or in any other ha- 
ven, river, creek, or other place where the adinii a! has juris- 
diciioii." Tliis act does not appear to have extended ibe 
sphere of his jurisdiction , but in tbb act the word sea inclod- 
ed high and narrow seas. It seems the admiral had no crim- 
inal jurisdiction within the counties, except by the 15 R. II. 
c. 3 ; 3 Inst. 113 ; 1 Haw. ch. 37, s. 1 1 ; 3 East's C. L. 
802, 803, 804 ; 2 Haw. ch. 9, s. 14; 1 Bsc. Ahr. 751, 
Courts of Adm. A. ; 13 Co. 53 ; 13 Co. 81, Constable's 
case ; 5 Co. 106, 107. 

^ 14, February 4, 1632, an agreement was made and 
signed by all the judges of England, and ratified by the king 
in rouncil. which ^vas to fix the admirars jurisdiction, nr>d to 
end, if possible, the very vexatious dispute as to its extent. 
Article 1, *' provided, if suit he coraiiKnt ( d in the court of 
admiralty, upon contracts made, or xhnrzs personal done, 
beyond the sea, or upon the sea, no prohibition is to be 
awarded so the second and third articles respect contracts 
before explained : article 4. *^ Ahhough of some causes aris- 
ing on the Thames heoeatb the bridge, and divers other rivers 
beneath the first bridge, the king's courts have cognizance, 
yet the admiralty bath also jurisdiction there, in the point 
speciaily mentioned in the statute, 15 Rich. II. ; and ahio by 
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ex^tkm and equity thereof, he may inquire of, and redrew Cii. 1 86. 
aU'tonoyances and obstrucdoiis in those rims, that are any £rU lU 
jnipediment to navigation or paaaage to or from the sea, and x^^v*^/ 

no prohibition is to be granted in such cases : article 5. " If 
any be iniprisoticu, and upon habeas corpus brought, it be cer- 
tified that any ol" these be the cause of his imprisooment, the 
party shall be remiindeil." Loodon ed. of Cro. Car. A. D, 
]657, The king i'. Bruce. A. D. 1812, all the judges oil 
Enelrind held, a murder well tried at the admiralty sessions, 
comuiittcil in Millord haven, lu u passage about three niiies 
wide, about seven or eight miles from the open sea, and about 
sixteo miles below any bridge over tbe rivert and where the 
water e?er was perfectly salt, and was twenty feet deep or more* 
b these caaes the words na^ high «eat» open MOy and eeecni, 
seem to be used much in the same sense. But the word 
Ma, in these statutes, does not iochide dde rivers, bays, basins, 
cores, ere oks, and other arms of tbe sea, where its tides ebb 
and flow ; because they are in these statutes described by 
oihcr words, as rivers, creeks, havens, &c. ; yet these cases, 
above cito.l in this chapter, make it clear these arms of the 
sea are viewed as prats of it, and the same as the sea itself. 
See Year Book, H Ed. IV. 19; CoDstahie's case &u:. Ch. 
68, a. 2j s. 9, und above. 

^ 15. It has been thoucht bv some that tbe 7 and 8 W. III. 
c. 22, enlarged tbe admiraky juidiciion in ilie British colo^ 
oied i but it will be observed tliis statu it^ was enacted to pre- 
vent frauds, and to regulate abuses in the plantation trade, 
and admiralty courts were instituted accordingly. William, 
in his charter of 1691, to Massachusetts, reserved to himself, 
his heirs, ke. the admiralty court jurisdiction, power, and - 
ambority, no doubt as it existed in 1691 ; and, therefore, as 
above described, exclusive on the high seas, the common 
highway of nations, without the territorial rme,usually cannon 
shot from tbe shores ; concurrent with the common law on 
the coasts between the shore and that line, and without the 
bodie? of counties, and wiihiu them only such admiralty 
limited jurisdiction the said pi ;or statutes gave, and that was 
the colonial view of the subject ; but his after act 7 and 8th 
his reign, extended the admiralty powers in the colonies very 
much in regard to objects, as frauds and abuses in trade, rev- 
enue, and navigaiioij ; but the admiralty geographical spliere 
of action remained as before. Some have supposed the 
members of tbe conveotioo, who formed the constitution of 
the United States, had in view this extended admiralty juris- 
diction, when they provided the judicial power should extend 
V to all cases of admiralty and maritime jurisdiction.*' This 
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Cir. l'86« Ib boa probthIe» Becme dns «ltiiiM iariadiecimi deem- 
Art. lU ed bjr the colonies uncoDStitiifHmil. See Ist votoflse of dn 
Journals of the Old Coagmi, |i. 47, ud otfaar waitbioMm* 
It is tbe flDoeC Ditiiral to suppose the conventioi end pMpia 
had in view and nseant what they deemed the cODSthutioiial 
admiralty power and jurisdiction. The king's comnnission to 
ihe governor of New Hampshire, in 1766, seeins lo have ej;* 
tended to all crimes aiKl suspected offences and contracts, 
even to fresh waters, and artii? of rivers, &c. Tlie coloniei 
never admitted an admiraily jurisdiction to be legal lothis ex- 
tent. Ist Vol. Jour, of tho Old Congress, p, 47. Id 1774, 
coDgresb well uadei stood this subjecu 

^ 16. And see the act of Congress of 1790, cii. 9, see. 6, 
which i^iovidci tor the ptmiihiBeiit ef piracy and leknf, 
** committed opon the high wafy or in any rhrer» htfeo, bemii 
or btj out of the jurisdiction of any partnahr Stefte.** k 
will be observed, this act does not use the word esostf, het 
evideody must have meludcd the sea coasts in the words used 
in the act, as far as not within the bodies of counties ; tfaet ia, 
ell between the county lines and the stid {>uUic highwqr of 
nations : that portion of the sea along the shore of each na- 
tion, it is allowed to nppropriate to itself. In which words m 
ihc act is this portion included ? One would inter in the 
words high seas, as it is difficult to see liow such a larze por- 
tion of the sea, and open sea, extending out several luiles 
from anv land, can properly be included in the words, rirer, 
haven, Ldaiu, or hay^ out of the jurisdiciion of any parlicular 
State. Wliat river, haven, basin, or bay, have we out of such 
jurisdiction f We bare seen, Cb. 186, a. 9, s. 1, the Dek> 
were has been adjudged to be within our ediniralty end mm- 
time jurisdiction ; and that Boston harbour is not within the 
said eighth section of the set of 1790, beoeuse within the 
jurisdiction of a particular States and that section extends 
only to rivers &cc. without ; hot might have included that har- 
bour within the said admiralty and maritime jurisdiction $ 8 
Wheat. R. 436 to 491, United States Bevans, who was 
indicted in the Circuit Court for murder committed on board 
of a United States 5?eveiTty-rour ^un ship, lying in said har- 
bour, and who was discharged because the said court had no 
jurisdiction of the oircnro under said act, because it is the 
river, haven, &ic. ineiuioncd in it, that is, out of such State 
jurisdiction, and not the offence committed: 2. Held, in th^ 
case the said clause granting to the United Slates admiralty 
and maritime jurisdiction, does not cede the waters in which 
those cases may arise, or the general jorisdictioo over the 
same s 3. But this general jurbdiction subject to this adcni|> 
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il^ jomdielioiiy ■dhent to the tmtory as a fcartkm of ter- Ch. 1 86« 
filory not yet ghren away ; and the residuary powers of legis- ArU 1 U 
}vi\\on still remain in the State 4. Congress has power to ^^v^^ 
provide for punishin!r ofl'ences commilted by persons serving 
on board a ship of war of the United States, wherever it may 
he, but Congress has not exercised it in tiie case of a bliip 
lying in the waters of ?. particular State ; the third section in 
said act not extend iml^ lo snrh ship, but only to territorial ob- 
jects. The act ot Cougicas of April iiO, 1790, section 12, 
does not extend to rivers id foreign eoiintriei, as in Chtna, 
India, tie. 5 Wbaat. T7 to 116, Uoited Stat«a v. Wihberger $ 
tee 1 Azuni's M. Law, 344 Itc. 

^ 17. It is obvious this eighth section of act of 1790, ' 
was not so broad as the clause io the constitution ; and that 
this clause is founded on the oonimon law and the 16 Rich. 
U. c. 3, with this difl»rence, to wit, this clause is not confined 
to the death of a roan and wita^m only, done in great ships, 
being in the main streams and great rivers only, beneath the 
briffc^e nigh the sea ; this narrow description ns to crimes and 
place, this clause omits ; and when the statutes ol Congress 
shall he as broad as this clause, it will be an important ques- 
tion what are cases of admiralty and maritime jurisdiction, as 
to places within State jurisdiction : many cases have already 
been decided, stated in this work ; especially, in this and the 
ioDowing chapter ; and chapters 224 and 227, as to seizures 
tnd ctptares. Cases of two sorts : 1. As ioplaUf as the 
I>eltware Ssc. : 3. As to the matter, as a aMin^tMe matter or 
not. The ninth section in the act of Congress of September 
84, 1789, cited art. 10, has drawn important lines of distino-, 
' tioo. By 16 Rich. II. c. 3, the admiral has no power in 
counties but as above. 

^ 18. Io considering State rights jurisdiction and sovereign- 
ty, it is material to inquire what sovereign powers the indi- 
vidual States ever had as several and distinct Stales, and 
what as one body, n nation. It is very clear there never has 
been in Federal America but one body, one sovereignty, in 
regard to peace and war ; sending and receiving ambassa- 
dors, other public ministers, and consuls; makins^ treaties 
with foreiicn powers, the post office, and atluuraliy and mar- 
itime jurisdiction : certain it is, thai uo Colony or Stale indi- 
vidually ever exercised any power on any of these subjects 
io any settled state of things. Before there was an Ameri- 
can Congress, in 1774, the Iting exercised the powers of gov* 
•mment on ibese subjects, not the Colonies ; and as soon aa 
there was a Congress, and the American people assumed 
self government, they by common and full consent grtnted and 



Digitized by Google 



860 PLEADINGS. 

Cff. 186. Bssigncd the powers of govnrnment on these subjects to Con- 
JlrL 12, gress, even beiore independence was declared. In fact, the 

y^^^-ym^^j power to declare independence itseif, was in Congress, un- 
derstood to be by the consent of the people ; the members 
were early elected, some by Colony assembly, some by con- 
ventions, and soine by cuuniies : no specific powers were 
given to them, but they were left to act as occasion requir- 
ed* The first maritime end prize power exercised by anj 
Colooy in the revolution, was under a resolve of Congress. 
See Massachusetts Laws, September 20, I77&. And from 
the first of the war this power was viewed as in that body ; 
and November 25, 1775, Congress established a regular sys- 
tem, under which maritime captures were made; and no one 
could exercise or make prise of vessels or cargoes but under 
a commission from Congress. Under this act of Congress, 
the State courts for deciding on captures were generariy in- 
stitntcd ; and the art of Congress provided, '* thai in ail 
cases an appeal be allowed to the Congress, or sucli person 
or persons as ihey shall appoint for ilie trial of appeals.** 

Art. 12. Q^to xvur lauio^ ami information in tht nature of. 
See Ch. 143, and Cii. 184, a. 2, Amcndahk, 

3 BLCom. § L A 9tie wartanUt is in the nature of a iori< of right for 
BuUert^N.F. ^ public, against him who clauns or usurjss any 
aio^init' office, franchise, or liberty, to inquure by what authority he 
982.— 9 Co. supports his claim, in order to decide the right. It also lies 
deft^t^ntnrp' ^ ^'^^ ^ non-unr^ or long neglect of vanchise, or mis- 
ing Bii office user or abuse of it, being a writ to conitnand the deft, to show 
*tc. 4m:.4 by what warrant he exercises such a franchise, having never 
and'p!eas''2<),' ^^^^ ^"J grant of it, or having forfeited it b^ neglect or abuse. 
40; oiherca- But for sometime this writ has been but little in use in En^- 
«es|40to242. land, and never much in use here, h iving given place to the 

information in the nature of a quo zvart anlo. This inform j- 
tion is more expeditious, and not quite so decisive ; and usu- 
ally applied to try merely the dvU right to seize a franchise 
into the hands of the king or public ; if such as can there rest ; 
or merely to oust the wrongful possessor; the fine being merely 
nominal ; and if one unlawfully holds my office or franchise 
in any town &c,, I may, by leave of court, have this- informa- 
tion against him ; and if he be found to have usurped &c., I 
may have judgment of ouster* 

4 Bftc. Abf. § 2. In quo warranto, it is not a good plea to say. non usurpnvit^ 
^ and this plea is no answer; for the charge is to show by 

whdL authority &:c. j but the deft's. proper plea and answer 
to the writ is, to show his right, by what authority or war- 
rant he holds ; nor is not guilty a good nlea, Bl N* F. 21 1. 
4D iL E. § 3* In this case a by-law was marie in 1766, requiring 

300, Rex t'. Martloek. Fonnt be. Bohniit 861 to and of (be drft*i. plea, and of tk* 
replicaUoa Im. ^ 
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^! the ntl^ shotild be proposed one Aiy^ alid elected Ctf. 186. 
ftfiotlMt; but at a neeting 9t the electors, where the relalUr jtfrH. IS* 

was present, the mayor was proposed, and chosen the same \^y^^ 
day. Hereupon the relator raovcd for an information in the 
nature of a quo -warranto^ and a rule calling on the deft, to 
allow cause why such an information should not go against 
him, for exercising said office. In answer, it was stated, that 
the relatot' ahd mover was at a meeting, and a party to an 
ttl^jmsieiit made bj corporation, not to enforce tnis Inr* 
^ «r 1766. The coart refused the infermotkm soleljr on m 
gMtid tke |terty now attempting to impeach the ddt^. title, 
<bmicttlte§ 111 ftn art by which some of the corporation agreed 
tiot to support this law of 1 766. Rule discharged, with coats 
against the relator. See 9 Anne. 

§ 4. This was an information in the nature of a quo war- 3 D. & E. 
ratito, moved for against the deft, to show by what authority jfaif 
he claimed to be mayor. Lord Kenyon stated, the rule to un^, 
l>e, " that in no combination of « ircumsiances,'' will the court 
grant ^^quo warranto informations after twenty years quiet 
possession ;** **and all other cases, must depend on their own 
particular oireumstances.** Thb case was* decided on affida- 
vit. Lord Keirfon further said, though by the rules of the 
eotirt, an adklavh may be received in support of the facts al« 
ftady alleged, yet nerc matter cannot be introduced to sup 
pbtt the origin'cil rule. So a new affidavit offered, pending 
the discussion, was reiecled- AppHcation was twelve years 
«fter serving in the office. 

'Tire same rule as to twenty years quiet possession is laid Cowp. 76. 
down. 

§ 5. This information is sometimes granted where the right Cowp. m, 
depends on a matter of AnO^tfiti Um^ in order to hs bemg • 
finaOjr decide* The question was, if an hifant, nme years 
«ild, was capable of beii^ efected burgess- of (he borough of 
Portsoiooth. 

The court adopted a general rule of practice on this sub- 4 d. & e. 
ject. to wit: the court will in future limit their own discre- ^^|^' 
tion in granting applications of this nature to six years, be- 
yond which time they would not, under any circumstances, 
suffer a party who had been so long in possession of his 
franchise, to be disturbed." Huller J. held, though one be 6D. &E.7fi^ 
sworn into office on a mandamus, yet if his title be defective, 

pB^ mtrnmlo Information may be immediately filed against p.^giT i 
him. The court will not grant this process where the deft, sintim. 
fiaa Mof used the office as well as elainud h ; not enough he 
proposed to be swom ; but actually being sworn in, is; though 
defective, in law. 

In this case, according Co the rule in Rex v* Dicken, the 

_ _ _ A A WWj list 

you VI. 46 - - 
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Ch. 186. eourt decided ihey would xu>t grant a quo warranio inforiaa- 
ArL 13. tioB to impeach a denoaiiH tid% if the penon claiming the 
y^y^ original title has been ia the undistiirbed poBseaaion of hia 

office six years. 

§ C. Thus the law seems to be settled finally as to time* 
Many cases were previously decided, leading to this result, 
noi now very material ; Rex v. Pitre & ai., 3 D. ^ £. 3 1 1 ; 
refused after fourteen years, iicx v. Stacey, 1 D. & E. 1 ) 
after sixteen years, Winchelsca case, 1 D. & £; another 
case fonrteeen yean, and after twenty years, Rex v. Rik 
gers, 4 Burr« 3523 ; twenty years' rule strictly adhered to, 
4 Burr. 3623 ; court's discretion ^ided by length of time 
and other circumstrificrs. Rex r. Dawes ; Kex v. Martin, 1 
W. HI. G34 ; 4 Burr. 2120 ; not after great length of time and 
uninterrupted possession. Hex v. btepnens, 1 Burr. 433 j liex 
r. Bond, 2 D. E. 767. 
2 D &t K. § 7. Informations in the nature of quo warranio have been 
i>andr ^* considered of late years merely as civil proceedings ; and 
therefore in them nm triak may. be granted as stated in a 
former chapter. 

B.JN.P. 210. ^ 8. On a rule to show cause, the court will grant a rule 

to ifisprct booivs that belong to a corporation. 
2f* n miw** ^ ^* i-)oes not lie for encouraging oi promoting the hoiding 
dea^s imr. ^ ^ ^ market, if it do lie for actualjv houiling one not 
authoruted by law ; see Rex v. Mayor of Colchester, 3 It 
E. 359* Mandiunus to admit a recorder, refused, because 
there was one de facto^ and the party had a quo warranto &C., 
though both claimed under the same election. See Ch« 186, 
a. 277. 

Art. 13. American cases, 

§ 1. The law upon ihis subject has been but very imper- 
fectly settled by American decisions ; no one is recollected hi 
the Federal courts, and but few have been made in the State 
courts. The want of such is the less to be regretted ; for it 

is believed there arc few or no American statutes on this 
subject of informnfions, in the nature of the old writ of quo 
warranio, ([]io{['^h tliore are sundry American statutes con- 
cerning uilormauoiis on the penal statutes lor the recovery of 
statute penalties), and therefore common law principles gov- 
ern mainly. 

d iviai». R. July term, 1 807, Boston, a motion was made for a rule of 
aiMwoSth against the deft«, to show cause wh v an information in 

the nntnro of a quo rcarranto. «horild not be awarded against 
him for (1 aiming to hold the olhcc of town clerk of Tisbury, 
in ])llkL.^ county. The court granted a rule dc bene csse^ re 
turaable the next term. Tlie deft* (or rcspondeul) appcai'cd 

by his attorney. Held, the court would not awara this pnh 
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cess against a town officer, who is elected for one year ; but Ch. 1 86# 
the court has no power to award costs to the deft., though JrL 13. 
claimed by him as the prevailing party ; main reason, no 
remedy could be afforded before the year would be expired j 
the officer can be liable to hjhu only on judgment of a motion 
rendered ; but there can be no snch judgment after the term 
expired* This decision is important in its effects, because a 
vast proportion of all the offices in the United States are 
annvnl, 

^ 2. Sec Ch. 143, a. 5, the important case of the Common* 
mouwealLh r. Union Fire Marine Insurance Coniuany. 

$ 3* Tee], the relator, made a motion for an information in ^^^9*- 
the natmie of a ^ warranto against Sweeting, an officer, and p^'eTrX 
it appeared his office would expire before the inquiry could tiotu, Teel 
have any effect ; information refused : 2. Held, that granting Sw««tin|. 
leave to file such, is a matter of discretion. The party leu 
to his remedy &c. 

§4. In this case, the Kinsdale and Chatham Turnpike2JohiM.lt 
Corporation, opened a road through the lands of Many, and ^^S^ 
others, and made no compensation, pursuant to the direction Ln«, Many 
of the statute. Many & al., the owners of the land injured, ^ ' KiM- 
tnoved for an information, in the nature of a quo warranto, coro^ 
agr^inst (he compr^ny ; but the court refnspd it. nnri left them 
to their rcmrdy ir^ the course of cominon law» The public 
has no concern in the c ise. 

^ February 10, 1813, the House of Representatives 
passed an order, requesting the Attorney General &c. to file ^nmitii 
an mfermatioo in the nature of a quo warranto^ to know by v.8vlth,J«A. 
what authority sundry persons therein named, exercised cei^ 
tain offices in the county of Hampden, and among others, by 
what authority the deft, exercised the office of sheriff of the 
said county. 

March, term, 1813, in Boston, the Attorney and Solicitior 
General filed an information, recited said order, and m pur- 
suance of it gave the court to understand '^that said Smith, 
for six months, had used and exercised, and still doth use and 
exercise the office of sheriff of the said county, without any 
warrant or lawful nnthority therefor;'' which ofTirc he u'^nrped 
8lc. and prayed the advisement of the court in the premises, 
as to the power said order gave, and if it g^ave them sufficient 
power to prosecute &c., they then moved lor this process j 
they doubted if imjpowered by the executive or legislature, to 
prosecute Sac* The court declined to interfere with any ad- 
vice on the subject, whether sufficient or not ; because Smith 
had " a right to be heard before any such opinion be given." 

§6. April term, 1813, Hampshire county; the Solicitor 10Maa«.R. 
General filed an iniformation viz. : Commonwealth v, Samuel ^^^eait'h 

V. Fowler. 



Dig'itized by Go 



364 PLEADINGS. 

Ch. 186. Fowler Esq. <*Bi it reuieoibered, that IX D*, SoUcifiw 

, JlrU 13. ^ral of said Commoawealtb, comes into court, and brings willi 

'o^u^ l^m into court a certato order of the House 44 Resreaeata^ 

tivcs of snic] Commonwealth, which is in these words, that i» 
to say, recited the order verbatim^ in .substance as above, ynn- 
talh miifandis r"* "A\ hei-eupon the said Solicitor General, by 
virtue of the power and authority of, and in compliance with 
the said order of the House of Keprcseatativcs, and of the 
request therein contatned, gives the said court to undetaland 
* and be informed, that Samuel fowler, of Westfield, in said 

county of Hampden, Esquire, for the space of §ii months,, 
now fast past, hath used and exercised, and still doth use and 
exercisr, the oliicc of Judge of Frobaio &c. in saitl county of 
Hampden, without any warrant or lawful authority therefor; 
which said oihcc, and the powers, authorities, and emoluments 
to that office appertainutg, the said Samuel Fowler, during, 
all the time aforesaid, hath usurped, and still doth osofp^. 
upon the government of the said Commonwealth, to the great 
damage and prejudirc of the lawful authority thereof; where- 
upon the said !Solicitor General prays the adviscmenL of (.he 
court here in llie premises, and for due process of law ai^aitist 
the said Samuel Fowler, in this behalf, to be made, to an^wt^r 
to the said Commonwealth, by what warrant be claimato have, 
use, exercise, and enjoy the aforesaid office**' 

Summons issued for nis appearance at Septembec teim, in- 
Hampshire county. He appeared by his attorney, and moved 
to quash the information, on the ground it had not been duly 
filed in court, because not filed by the Solicitor General m 
officio, nor I)}- order of the hgislature. Held by the court, it 
w as filed tjc o^cto, and the reciting of said order had no etfecly 
held also, where the legislature has created a new ceunty^ 
and in the act provided it should not take effect until a /uIiim 
day mentioned, an appointment by the executive of the Com- 
monwcrdtli to nn office, for such county, before such dny. was 
void. Also, held, that the Attorney Gcnern). or Solicitor Gen* 
cral.had power, ex oj/icio^ to file such intoruuitions, ;i[k1 with- 
out any order, and the recital of the order was merely Aur- 
phtsage : otherwise as to an inquest of office to caitte the 
State to be rettiztd of land. So ex cfieio may file an infco^ 
nation for the purpose of disso1vii<g a corporation^ whether 
created by charter under the seal of the Commonwealth, or 
by a statute of the legishiture. Tlip deft, put in a special 
plea, slating bis authority, and his appoint nun r hy the i^over- 
nor, May !20, 1812; his commission brought inio coui l (lSlc; 
his oath &LC.'f and traversed he usurped u|>ou the said Com- 
monwrahh, as m^ and by the said infonnation above, is sup* 
posed^— to porahu &c. After oyer of said commissiMi, and 
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ctxtificate, the Solicitor General deBUirred generally and Join- Ch. 1 86* 

der. The act creating the county of Hampden, was passed Art* IS* 
February 25, 1812, to lake f tVect, and be in force from and v^v^^^ 
after the first day of Au^i^t, 1812. So no county of Hamp- 
den existed, as was argued, when the couiuus&ion was given 
Ac* OecMioii as above^ The jMint Memt very clear $ but 
tlw ccNirt ak» lield> that **8o long as the persons were <Ie 
facto officeti, under such a(»poinUnent their official acts were 
lawful, except only in cases of direct injuries to their fellow 
citizens ; an exception which cannot apply to one acting in 
the office of judge of probate." The legality of such acts is 
questionable ; and quarts if the principle on which oflicial 
power de fiKto rests, was not misunderstood ; nor was this a 
point boMre tlie court. The coort also said, as the Sn- 
pre«e Judicial Gourt, we most' have authority wherever a 
wrong takes place, to redress it, either by appeal or by pro- 
ce?s originating here.'* The position here laid down cer- 
tainly too broad; there are scores of cases, in which ''a 
wrong lakes place," in which this court cannot interfere by 
a{^al or original process; nor was this a point before the court. 

In applying the Eng;lisb authorities) cited on the subject of 
quo warraiUo mformations, it will be necssary to bear fn mind 
that the statutes of 4 and 6 W. & BL, c 1S» and 9 Anne, c. 
20, are somewhat material ; by them a responsible relator, 
informer, or prosecutor, is created, who must recognize to 
jwoseciite with effect, and pay costs, if judgment be for the 
, deft., and if against him, he, by these acts, pays costs ; nor, 
since these acts, made to restrain old abuses practised by 
kifennen, can any such infirmation go on, in which is such 
Mapensible relator, but by leave of the court. From the 
few cases found in the New Ydrk reports, it rather appears 
that these statutes are iiseJ in pmrtire in thnt state, at least 
that the principles of tlieni hri\c been adopted there; if so, 
the said i',ng;lish cases will apply ihere; but if they have not 
been adopted in Massachusetts, and no evidence is found lo 
show they hove been, these tjim warmnlo informations are 
wholly ai common law, and not restrained by the salutary 
provisions of these two statutes, but are at the discretion of 
the Attorney or Solicitor General ; and though Athearn in the 
above case, was the deft, nnd prevailing party, it will be ob- 
served, the court could not allow him costs. Yet as these 
statutes are in amelioration of the comtnon law, and to remedy 
abuses that law did not prevent, it is in conformity to the 
general principle we Inwe adiwsed to, to decide that thcsu 
acts have been adopted here. 

Form of thejudgmenL " It is considered by the court here, 1 1 Man, fu 
ihal the said Saomel Fowler^ Esq.. do not in any manner m- 3a». 
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Ch. 1 86. termeddlc or concern himself in or about the holding of, or 
Art. 1 4. exercising the said office of judge of probate of wiUs, and 
\_0r ti • granting administration on the estates of persons deceased, in 
the said county of Hampden, in the said information specified, 
in virtue of the supposed commission, by him mentioned in 
htsplea in bar aforesaid; but that the said Samuel Fowler, 
, Esq. be, absolutely forejudged and excluded from holding or 
ezercisiog the same office, and that the said Commonwealth 
recover co'^t< tnxed at " &c. 

74 'corn- ^ Hi tormntion fjuo varravtn mny be tiled m any 

moDwealUi county, the proce^h ibsuing iliereon being made returnable in 
Snmil. the property courtty. 

Art. 14. Further EitgHth cwef, in which the proi^ss lies, 
and the |irincipies of which are of use in our practice. 
SStn. 1213, j against a constable to shonr by what authority 

Good^. he exercises tne oihcc of constable in a particular parish ; 

and the court said, such informations had been often granted 
to try the right. 

2 WSI, § 2. So it lies against one for claiming an exclusive ferry 
ndl.** ^^^^ ^ river, but not for taking money of passengers, which 

is not setting up an exclusive right. So a fair, market, or 

toll; 6'Com. D. 157. 

* ^' nt^' ^ aeamst one in order to try whether his resi> 
lSoiimOBd> dencc in a borougo, previous to r\n elrrfion, wns bona fidtW 

not; one of the qualifications for which, was residence. 

* 5 4. A statute created the office of commissioners to pave a 
j^lj'^ * town, and impowcred them to lax tiic inhabitants. Held, this 

information lay against several for ezercisin|[ this office. 
2 stra^, ^5. So it lios in respect of any office which ooneems the 
B«K«.Bojri«.. p^^ij^ Yj^^ j^j^ claimed to be bailifl of the ville of South- 
wold, called an ancient town'; for setting up this office was 
" a usurpation upon the crown." 
1 Stm. 299, " 6. A private act of Parliament enlarged and resnilnfed the 
Nichoiiimfc Whitehaven, and several persons were appomted trus- 

tecs, and impowercd to elect others, on vacancies by death 
or otherwise. DePts. assumed to act as trustees, though not 
elected as the act directed. This mformation granted against 
them, thcMigh this power usurped, was no |)rior franchise of 
the crown. So it lies for a claim of exemptions. Co. Ent* 
520 a. ; 3 D. & E. 529 n. 
6 Com. D. ^ 7, So it lies against a person rlniaiitig a right to vote by 

virtue oi a burghage tenement. So lor wreck of the sea. 
3D.kE. § 8. So it lies against one as mavor,/or tiar having taken ^ 
675, Rei r. gaerommt in nropar Iwie, though the relators concurred in 
Sniiih; and dgQtion ; " because that defect is a iatent one, arising 
from the omission of an act positively required by the legis- 
lature f (13 Cur. 2, H. U. c. 1) ; and the court for such omis« 
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sion granted this process, at the request of a mere stranger, Ch. 186. 
because it concerns the interest of the whole nation ; but he Art. 1 4. 
ought to make out a strong case ; and if ihe affidavit to sup- v,^-v-^^ 
port the role fiDr such infomiBtion, omit a maleriai fiact, stated Rn «. 
in the affidavit filed by the defu, this may be read by the p^,;" ^^^^ 
prosecutor in support of his rale. ^ , . 

^ 9. So it lie.s ni^'ninst a retiirning officer of a boron^h, on 3D. kE. 
alliclavit, as last mentioned j though, generally, this iniorraa- Jf^g^l?** 
tion lies nof to try the title of electors, by attacking the elect- Cowp. 607.— 
ed's title j bui it does lie where there ii» no way to try their Dougl.874. 
title in the first instanee. A/iorfrem is a pMe officer of the 
peace. So this process lies to try a coroner's election and title, 
and in trying it, the titles of the freeholders of the county 
electing him, shall be tried ; for no such informaticn lies d|p 
rectly against them to try their rights or titles to votp. 

§ 10. The deft, exercised tlic ullice of alderman of the lE«it,38, 
borough of East RiLloni. The relators opposed his election, 
as such, but made no opposition to his election to the princi- 
pal office of magistracy, to which that of aldennan was a 
necessary qualification; they also afterwards attended, and 
concurred in acts in corporate meetings, in which he presid* 
ed &c. Held, on their relation, this proce^^s Iny, and such 
acts Avcrc no objcLiioti; for said the court, there must be 
magistrates; tlic powers of government cannot stand still till 
the validity of a former disputed election is ascertained, the 
necessity of a. government de fiu^ is recognised'' by 11 H* 
VII. c. 1, even as to the crown iccm 

§ 1 1 • So this information lies where enough appears by the ^f^^'^l 
affidavits to draw into question the merits of an elecuon to a . 
corporate office, though the fact of tho rloft's, usurpation ap- 
pear no otherwise than by the dcponeru's swearing to their 
injormutioH and belief, that the deft, was admitted a freeman, 
and sworn, and enrolled accordingly, — the dtfi» not denying 
ike fact tBhen etUled onhu the nUe to thorn emtttm The deft* 
claimed to be one of the fittmm of the city of Litchfield ; 
and it was admitted enough appeared in the depositions to 
put the merits of the election in issue, 

1 2, So it lies, though operatins; in ellect to dissolve the 3 Ea»t. 218, 
corporation ; and it is no ol»i( ction to the relator that he at- JJJ^iISmI? 
tended the meetine at which tlie mayor was elected, whose 
election he impeaches on the ground the corporation is dis- 
solved by the loss of an mtegral part, and that he voted for 
another candidate, and afterwards attended other corporate 
meetings at which such mayor presided; for he has not con- 
tributed to this dissolution &lc, 

§ 13. So this mlonnntion lies on the application of one Ji^'^^p 
relator, wiio is a proper one, though he join in it with others, Synmoiui. 
en whose application alone it would not be granted* 
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Gh. 186. By this act, nil informations of this sort must be filccHt/ 
ArL 15. kavt q/iIu CQurt, and the ^roaeculor r^coguizc. Aad by 9 
K^^N/-^^ Anne, if any one illegally intnide inln» or Mid toy oflke «r 
4 &: 5 vv It franchifle mentbned in ilie act| the proper officer of the court, 
Aaw ^c. 80^ leave, may exhibit this informatioo at the relatioo of 
' ' ' any person mentioned in it as the relator; and one mayb^ 
filed against several persons, who may be joined, and the net 
gives costs to the rdatnr and deft. It is not understood these 
9. T. 811. «icts have been adopted in this State \ but it is to be ob- 
served, that these acts did not alter the couri's power for 
granting informationi, but only regulates their preceedingi m 
certain cases relating to corporations, and restrained infoiv 
mers to remedy abuses* 
B. N. P. 261. If an information nt ron^mon law, there is no relator, nor 
— 3 Bac211. costs, but only a capiatnr pro fine. A quo warranto information 
by the AUorney General, is within s-aid 4 and .) of \V. k, M, 
Art* 15. Further ilttgUah ttuu.^ in which this procais itti 

noi* 

a sira. 810, { 1* Lies not ibr'a forfeiture of a recordet^ place by mth 
Lord BraM'a attendance. Per Curiam^ if an actual forfeme, he is out, 

and you must choose another; if not, it is but a misderoenn* 

our. and a q^n wnrranio lies nOt; and thoro IS O pOWOT of 
amotion in the coijjor.itit>n» 

1 stm 637, § 2. None lies lor an act of a private nature, as erocting a 
L^wt'her warren 2 Ld. Raym. 1409. ' 

2 Burr. 869. Npr doeo it lie against a whole osiporation, as a body, 
Ret Cofp. at the relation of a private person, m the nasoe of the clerk 
nf rrrrrmF^r of the crowu, thou^b ^070110 osked of the ooort: admitted, 
ciui' ~l w*"* ^^^^ has been against a corporation, ms ntch, for an tisnrpa- 
Bl. 1S7. ti<>n upon the crown, but by the Attorney denrral, in hi'^ 

name and in bchalTof the crown : hwi the motion was allow- 
ed for a rule against several mdividuals, to shew by what 
authority they respectively clainicd to eaercise their parti- 
cnlar firanchises. 

a Bwr. 1616. i 4. Lies not against a steward of a corporation Ibr actii^ 

as a capital burgess. 
lD.k£.4,ii. Tj]('s not after a mayor i^ dead to inquire into his eligibili- 
ty, hui only of the fact, if mayor or not; and if one in fact, 
it was to be taken, he was regularly such : per Blackstone, 
Stra. 1196.— J. Nor do^ it lie foi the ofilce of church-warden; nor 
D i!^!^ vhtn the onlv acting is vocinc for a aicmber of pariiament. 
' To exercise the office of churcb*warden, is no usurpation up- 
on the crown. 

4 D. & E. § 5. Nor does it lie on a question as to the validity of an 
"* *^^<^c^'on fo a vncnnt fellowship made bv tho fellows of a 
colle£;e, di3|>uted by the master : but (ho remedy may be by 
mandamus^ or by an action brought by tiic ieiiow appointed 
by the master to try his righu 
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i €• Kor dost it lie where a corporation is dissolvad, and Cb* 186* 

jio corporate body existed in fact at the time, against an in- Artm 16. 
dividual for an impertinent claim to be returning officer at ^^y«*y^^ 

ar ricction of members of parliament, by virtup of his hav- 3 £^,1^ 
ing been elected an alderman while the corporation existed Rex». 
in fact, there being no civil nt^ht in coruroversy, but it t>t ing StuBdew, 
rather the ground of a proceeding m poemm bjr the attorney- 
general. 

§ 7. So it lies not on the ground oi an eleclioa alone in 4E«it,8S7^ 
dis^te,wbeo the defu was elected, and this grotmd answer- f^*-^ 
ed m shewing cause against a rule to iry another incidental 
and secondary question, as to whether there was a sufficient 
interval of time allowed between the nomination and election 
of the deft., no person's right having been set aside bv 
means of such acceleration of the election* if it were aeccl- 
crated. 

§ R. Nor docs i( He for one corporator against another, for 6 D.k £. 
a defect of title, which rr jiially applies to his own, or to the *' 
title of those under whom he claims. * ^ 

§ 9. The htaLuLc llial createil ihe corj>oration directed a GEast, 35S» 
registrar to be aupointed &c., and other officers, at their 
pleasure. His cmty was to regbter titles within the Level, i^rd Level, 
and he was sworn* Held, this infimation lay not againet 
iiim, he being a mere servant of the corporation, and his 
office not affecting any franchise or other authority held un- 
der the crown. 

Art. 16. Furlhtw moda ^ proeuding m qu» parrmUo in" 
fonnalions, 

§1. Several cases have been aircady staled to this pur- 
pose, English and Atih rican. A few may be added. 

§ 2. Since the statute of Anne, the English coui i^ do not ^ik.374.->i 
proceed in these cases until the informer gives the proper ^ ^^y* 
recMiiaance. The. defts. may be fined guilty, and the ilts^it^i ^ 
franchise seized to the king. Leisb^major 

*If the deft, fall in this process in the title he sets up, judg- 
WsA must be for the crown ; as where the defu claimed the 
office of mayor of Yarmouth under two titles ; one prtscrip- 
twn^ and one a charter ,* but by his plea he put it only on the 
first. Issue was found against him: motion in arrest of judg- 
ment. Held, he could not resort to the charter after so 
pleading, as he had denied it. Ctiria, in civil actions, if the 
pit. has no cause of action he cannot have judgment ; but 
this manner of proceeding is different ; for jif the defu has 
usurped the franchise without a tide, the king mutt have * 
judgment } the deft, therefore, is obliged to show a title, and 
the king has no need to traverse but tne title set up* If any 
ooa material issue is found for the crown, the crown must 

TM.. VI. 47 
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Ch. 18G. have judgment." In this process the deft, must shew a good 
Jlrt. 16. title, and if he fails in it, or in any chain of it, judgment is 
v^^-sx-*^ against him. 

4 Burr. 2147, § 3. Bui if before ti inl the deft, fmds he has pitched on 
filaocbford. weaker defence, he maj-, on terms, quit it, and insist on 
the stronger. 

Burr § 4. A qtto v>arranto information cannot be quashed on mo- 
^£lr!^R«i though both parties consent: were cross informations 

•.£iGbi»n. against two common-connril men of Shewshury: so held; 

but on motion to discharge recognizances on both sides, al- 
lowed by consent on l)Oth sides. 
1 W. Bi. 03, Judgment of ouster, though the usurpation was not con- 
^^^^ '^^^ oflence was unlawfully holding a 

court in a corporation of Denbigh. Jugment was ^uod cufi" 
o/iir, and be ousted from holdmg the same in future : not 
alleged be continued to usurp. Judgment of ouster given 
Jest he repent the act. Reversed as to costs, and affirmed 
as to the capiatur nnd mtster* 
B^^ciarke Judgment of ouster of office, he cannot in a second infor- 
~See,Rex v. mation for exercising the same office, shew he was duly 
Biddie, port, elected befm such first information, and that he was sworn 
in on a peremptory tmndmnus ; but it seems if the first elec- 
tion were valid and only the first swearing irregular, the first 
judgment should not have been an absolute jud.c:mrnt of ons- 
9 East, 246, ter ; but a judgment of capiatur pro finr only, for the tcnipo- 
to*anyTudg' ^^^Z Usurpation, or a judgment of otister quousrpie &:c. Deft. 
Rient of otM- pleaded his title specially. Replication stated the former 
ifr^tiMMTM. mformation and judgment of ousUr ; and alleged no appoints 
ment &:c. since. Rejoinder, election, and after said judgment 
was sworn in on mandamus &c. General demurrer. Jud^ 
^ ment as above ; and held, also, the absolute judgment of 
mister, heing that he (the pnr(y) l>e excluded from ever ex- 
ercising or using the office for the fulttre, it aclually con- 
cluded him from claiming the office, but under a new election 
or appointment. A fnatulamus to swear in, confers no title. 
4D.iMC^ek J 5, Where an information quo warranio is filed at the suit 
BexrJiiowit. ^ private person, and a proper case has been laid before 
the court to mduce them to allow it, they have never exer- 
cised any controul over it afterwards as to the manner in 
which it shall be conducted !\or has the court ever exer- 
cised the same discretion in these cases as the attorney docs 
in the case of an information filed by him ex officio.^^ 
4 D. & E. ^6. The deft, in this process, pleaded title under a cus- 
t! Knicbt*^ torn ; for the mayor and bumsses of Newcastle and Lyme, 
4201.' ' in common eouncH assemble<^ under their various names of 
' incorporation, from time immemorial, till the grant of letters 
patent by queen Elizabeth ; and for the mayor, bailifis, and 
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coital burgesses, in common-council assembled since that Ch. 186« 
tune, to admit evfsrj person of the age of twentv-onei whom Art* 16. 
thej choose. After a verdict for the deft., escaolishbg this s.^^^/^j 
Cttstomf^ court held it well pleaded, as it appeared always 
to have been exercised by the same body, to wit, the com> 
mon-council, though constitoted of different persons at differ- 
ent times. 

^ 7. From the nature of the charp;r in these cases of am But. N. P. 
warranto informntions, the deft, must either justify or dis- 21l,Rex ». 
claim ; and as the judgment is, he be fined pro u u * / usurpa- •"•"""y* 
tione, a user as well as claim must be proved ; but though an 
information will not lie for a iwn user^ yet it will be a good 
canse of amotion* 

§ 8. If a usurpation be by a corporation, process shall be e Con. d. 
against them by their corporate name ; but if it be for usurp- 1 
ipg to be a corporation, it shall be against the natural ^^/^^"^ 



persons who usurp, or by a name that comprehends them ; 

but an information lies not on the 9th Anne, c. 90, ac^ninst a 
corporation as a body, but only against individuals usurping 
franchises In corporations : against a corporation is ahv i^-^s 
by the Attorney General \ and if for using a franc liise by a 
corporaiion, it ought to be against the corporation. 

§ 9. The deft's. plea may be as general as the informa- Pil.8I. 
tion ; as if a quo warranto be for using a market, toll, &c. it 
is enough to make title to either, without saying how much 
the toll was. 

§ 10* So if he claim franchises by prescription and others imm 

by charter, he may conclude so warranto utHur generally ; 
for his plea shall be taken distributively. 

§11. If a franchise or liberty which may snhsist in the 6 Com. l«e. 
crown be forleiied, judgment for seizing or ousting is proper* Salk.374. 
If created by the king, seizing is most proper. 

§ 12. ff judgment he for the seizure of his franchise into Pai. 82. 
the kine's hands, all franchises incident or subordinate, grant- * 
ed by the same charter, are also forfeited. 

§ 13. But if the Attorney General confess the deft's. plea, Co.Eot686» 
there shall be judgment for the allowance of the f^nchtses. tt7,4MB,MC 

§ 14. Itis said,tne confession of the Attorney General does ecom. D. 
not bind the king where the matter is public ; nor him or the l 
court in point of law, but only as to fact. 

§ 15. If tlir drf'. confess usurpation for part of the time stra. D.53,Rex 
only, and Ironi thence insists on an election, iliere cannot be Biddle w»d 
judgment of aiw/er, but only capiahir pro fine ; see Rex v, Baylor, 
Clark above; and the court said, this was the proper pun- 
ishment for acting before elected, but that it would be hard 
for this to do away a proper subsequent election. 

§ 16. If a mayor suffer judgment to go against him by 
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Ch. 18tJ. default whereby the rights of others are affected, judgment 
Jrt, 17, may be set asiae, and another person adniitted to delend in 
v^^^v'-^^ his name, indemnifying him* 4 Burr. 2377, Rex v, Dawes. 
1 Sid. 86.^1 ^ 17, Judgment in wi» proceu is final generally; for it it 
Hard'i2»^e in the nature of a writ of rwht: final as to the king : so on 
Com. D.iMk confession of the Attorney Ueneral as to matter of bct\ for 

as to the fort it is conclusivr, though not as to the law. 
Co.£ut.638, ^18. AUfT judgment of seizure of liberties into the king's 
*^ hands, a writ ot seisure issues to the sheriff, and he returos 

a seizure. 

4Mod.i6» § CSaie of the city of London, its liberties seised em 
Siaitat ctM^ fiM warranto. One brought a mandamat to be restored to 

the place of an alderman: held, the corporation was not 
disMi^ved. Curia^ a corporation may be dissolved ; for it 
is created upon a trust ; and if that be broken, it is forfeited ; 
.but a judgment of seizure cannot he proper in such cases, 
for. if it be dissolved, to what purpose should it be seized? 
Tiitreiurc, by this judgment in the quo nDarranloy the corpo> 
ration was not diisolred ; for it doth neither extinguish nor 
dissolve the body politic.'' 
ift Mass.lL ^ 20. A corporation having the gruit of a lottery for 
building a bridge, appointed managers of it: held, that a 
quo warranto irformaHon did not lie against them ; for the 
managers were mere servants of the corporatioD| and did 
not ciaun to hold or exercise any public office. 
• ^"*{["» § 21. Held, that an mformation for a quo warranto^ to try 
v^i^M ^ ^ ^ office, can be maintained b«tt on the motion of 
the government $ and that the conseDt of parties cannot give 
jurisdiction to the court* 

Art. 17. Prottctirmr. 

§ 1. Writs of, are given on many occasions to foreign minis- 
ters, to merchants, to aliens, and to others, and, especirill y in 
judicial proceedings, to parties and witnesses. There are 
several forms of tnem in A Woods' Conveyances, 734 &c \ 
also there are several forms in the Rqr»ter, S80 to S8S; 
as one granted on petition to the king, 380 ; one to the mer- 
chants, 281 ; new form for one year, 283. See Ch. 63, a. 4* 

§ 2. This writ ^^eneral, to protect a mnn and his property, 
servants &,C. ; or special, to protect only his person ; some- 
times indefinitely, and sometimes for a limited period, and 
often while going to, at, and returnbg from a court. 

§ 3. The general writ of protection in the Register isy— 
Rex to all and singular, sherifia, mayors, bailiffs, constables, 
ministers, as also all others, our faithful subjects, greeting : 
Know ye. that we have taken into our special protection and 
dctcnce, .1. 15.. his men, lands, afi.tir^. rents, and all his posses- 
sions, and also his goods and chaiteU whatever ; and so we 
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coounand you to keep, protect, and defend him, the said B«, Cb. 166. 
his men, ftc* at above; not bringing on Ihem, or, as far as 4rL 17. 
in joa Iks, not permitting to be brought on them,anj injury, \_0-^j'%^t 
damagt, violence, impediment, or wrong, whatever; and if 

any wrong or injury be done, you cause it to be corrected 
and rcpnirrd without delay. In testimony &lc. 

§ 4. It is generally best to express in the protection the 
reason of its being granted. From this general lonn, uue may 
be easily framed wt the protection of the person on/yi or for 
special jmrposts^ and a specified time oni^. 

§ 5, The uses of writs of protection in this conntTf are 
mainly in judicial proceedingBi in conducting suits, so properly 
a pRrt nf pleadings. These are common ; bnt often sued nut 
where there is no occasion for so doing, as it has been decided 
that ^ t\ juror, or other pf rsori, whose duty brings him to 
court, whether ab a parly or witness,'* is exempt from arrest; 
and therefore if arrested while attending the court, or tund» 
or ttdeundoj the court, upon motion, will take order for Im 
dischai^;** and that *^a writ of protection will not protect 
one who is not lawfully entitled to it, and is of no other use to 
one who is so entitled, but as prima facia evidence to the offi- 8 M. R. 888. 
cer who is about to arrest him." 

§ 6. A writ of habtas corpus issued on M' Ned's motion ; he 6 Mm*. R. 
was party to an action pending in court, referred to the deci- 
aion of the court, on a case stated ; and had been taken in 
execution in a civil action* Held, he had a right to be a^ 
tending when his action was discussed ; and he was discharf^ 
ed. Though urged that his attendance could be of no service, 
as he could not aid his counsel in discussing a mere matter 
of law. 

§ 7. Held, in this case, if one attend the court as a witness, 6 M«m. R. 
without beine summoned, he is not protected from arrests, M'HdTi 
although he nas a writ of protection. 

§ 8« This writ of protection is issued by the Federal and 
State courts, on the principles of the common law, and it is 
necef^'^nn']}^ limited to judicial proceedings, and to those ne- 
cessarily concerned in them, and to to their persons, and so 
Ion:: only as th( ir attendance is necessary, including going to 
and relunuug from court, or the place where, bylaw, such 
attendance must be^ 

§ 9« In England, the king has ever had power, by his pro- i Com. D.si. 
tecfioo, to exempt; m certain cases, not only persons, but — Co.L.iaa. 
their estates and men, from arrest; and such protection has 
been pleadable in abatement^ as an immunity from action*?, 
and the ground of it, the party's beins^ in the king's service, 
especially abroad, or when one is indcljt! d to him, who is to 
be paid before subjects; but it was not aliowai^ic ui ail cabcti. 
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Cb. 186. $ 10» There is no such power in any exeeulive officer 
JirU 18. in the United States, except when expressly granted hj 
y^^-^f Statute law. This has never been done, as applicable to 
individual cases, as the king there has the power* Here, it 

is not conBistent with the genius and principfrs of ou^ t^ovrvn- 
mcnt for any statute protection of this sort to be grain i I to 
individuals by name, but only to descriptions of prisons 
eeneraliy; and whenever it has been done, the biatute itself 
has usaally been the protection pleadable in the courts of 
law, without any writ of protection being issued* 

Art. 18. 71m manner nf pkadmg a uft eonduet* See CL 
131, a. 7, 8. 2. 

Act of Con- § 1. Section 28 of this act, provides " that if any person 

any ^<jff ronducl or passport, duly obtamed and 
' issued under the auilioi ity of the United States," he shall be 

imprisoned, not exceeding three vcars, and fined at the dis- 
cretion of the court. The same if any person ^ shall assault, 
strike, wound, or imprison, or in any other manner infract the 
law of nations, by offering violence to the person of an am^ 
bassmlor or other public minister." 

§ 2. With regard to citizens or sulifects, the laws of the 
land are usually the pas s^porfs or safe conduct. These in form 
never can be wanted, but for aliens, except in some very spe- 
209 260."* ^'*^^ cases. In England the granting of safe conducts and 
' pattporit has ever heen a part of the prerogative of the 
crown, under very ancient statutes, without which, by the 
law of nations, no member of one society has a right to in- 
lIiJ?oflfii * into another." And it is alto2;cther in the power of all 

lions r. 63* States to regulate the admission of strangers into them, as 
c. '6,a. 9. they may think safe and convenient, except such as arc driven 
on their coasts of necessity ; the humane and liberal laws on 
these subjects, anciently made in England, were early adopt* 
ed,aDd liberally practised upon, in the colonies; and as eany 
as 1650, in Massachusetts, the legblature provided for special 
courts to expedite justice in the cases of strangers ; and still 
J'^j''"^**"' earlier (1641) the Colony made provision for sucroiiring 
stran<jer«. or people of other nation^, driven to this country 
by oppi ession, famine, &:c., and for administering to them 
equal justice. But to prevent any abuse of this liberal privi- 
lege, the same laws also made provision for bringing them, 
on their arrival, before the governor, deputy governor, or 
two other magistrates, to give an account of their coming; 
and the governor &c. had power to take order concerning 
them, a'? he &c. thought best. This power oliviously involved 
the power to permit them to rcmnin here, to pass to different 
places, and to send them away; and ol course mvolvcd the 
power of giving passports and safs conducts. 
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$ 3. In the royal proYiocefl, the power ta give them was a Ch. 186. 

part of the royai prerogative, and exercised by the king's j§rtm' 18» 
governors; but usually so little difference was made between 
strangers and others, that scarcely any practice in the colo- 
nics or provinces is to be found on the subject ; but no sub- 
ject of a nation at war could legally come into, pass, or reside, 
in the colonies anj more than into or in the parent state, 
without letters of scrfe conduct* Bat this law was never Strictly 
executed in the colonics, except in regard to such persons, 
and especially Frmrhmpn, as were suspected of hostile de- 
signs. In more nio dcrn limes, pnssporls have been given not 
only by sovereign princes, but by their ministers and military 
conuuanders ; and it was understood dial the British general 
in America, in the reTolutionary war, had this power; and 
th erefore Congress^ January 1 3, 1 778, directed general Wash* 
ington to apply to general Howe for proper patsports for 
transporting provisions by %vatcr, for the support and subsist- 
ancr of Burgoyne's army, here prisoners of war. On the 
side of America, passports and safe conducts were granted 
sometimes by Congress, as in May, 1 778, to Mrs. rrovost, 
then at Augustine, to return to Europe ; and sometimes by 
our commanders of armies, as in Sir Guy CarIeton*s case &c. 
in May, 1783* In one instance, in the revolutionary war, 7VotJ«iir. 
Congress granted panporU attd safe conducts to their ovm citi- CoogrMi»|i. 
zri>s\ fo remove tncir property or effects from the Brlti^^h 
domlMions info the United States ; these were necessary to 
make the removal lawful, as it respected our laws. In all 
auch cases where it is not lawful, without such passports or 
taft candiuts, for an alien to come into, or pass in this coun- 
try, or for our citizens to have intercourse with an enemy, 
these passports make the acts lawful and justifiable ; and if 
any such be prosecuted for doing the acts, their only defence 
is their letters of safe cnnditct, and these, if pursued, are a good 
defence, when properly pleaded and shown. 

§ 4. In the L'niied Stales, there is a safe conduct, tacitly 

S'lVen to all persons not at war ; and the president by act of 
ongress, may give letters of safe conduct to those at war. 
In the Register is an ancient writ directed by the king BegiiterSS. 
to all officers and subjects, reciting he has taken such a 
one, his servants, and property, hvo his protection, defence, 
and sure and safe keeping, for su( h a nine, to go and come 
&:c. and commands them to defend and protect him accord- 
ingly. 

t5. This act provided for pasnorts for American vessels, ^^^^^j^ 
B prepared by the secretary or state in poiat of fonn,'and ' 
approved by the president, ; " , 
^ 6* All breaches of poi^HhrU ot'sbfii eond^i dft-the high 
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Ch. 187. seas are within the admiraltj jurisdiction of the United States 
Art, 1. courts. 

§ 7. And whenever a party justifies his conduct or acts done 
by him, by virtue of a passport or UtUr of saft conduct^ htiui' 
tijics by force of a license given him, grounded on public law, 
and not by force of a private license, given him by the other 
part3\ This safe coiuiuct or passport is in fact a license to him 
to whom given to do an act, and makes it lawful, which 
would be unlawful in itself, and without this letter of safe con- 
duct. This, then, if used by the deft, in his defence and jus- 
tification, must be specially pleaded, or may be in evidence 
as other licenses may, that is, according to the state of the 
pleadings, and the nature of the fact, whether criminal or 
civil. 



CHAPTER CLXXXVII. 



COURTS. 



Art. 1. Courts. 

§ 1. In every Stale in the Union there arc two descriptions 
of courts, in which causes civil and criminal are decided and 
disposed of: the courts of the United States, sitting in each 
State and Territory, and at the seat of government ; and the 
courts of the several States : none of these courts arc by 
prescription, but all of them are constituted and established, 
and empowered to sit, act, and decide by constitutions and 
statutes, by which their powers and jurisdictions are gener- 
ally defined ; but pleas and proceedings in them are partly 
by these constitutions and statutes, and partly by the com- 
mon law. A fair view of these pleas and proceedings will 
afford a pretty correct perception how far our courts proceed 
according to the rules of the common law and English stat- 
utes ; and how far by constitutions and our statutes, usages, 
and rules of practice, here originally made and established ; 
as these courts are very numerous, nave been, and arc estab- 
lished, and regulated, by a vast number of charters, consti- 
tutions, and statutes, continually varying in a young, free, 
and growing country, it would be as useless almost, as te- 
dious, to attempt to consider them minutely, or even in detail. 
Hence, nothing more will here be attempted, than to give a 
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trenr concise view of the oiutliDe« of their powers and dntiesi Ch* 187« 
and of the first principles of their organization. ArL t, 

§ 3. What is a court, as also a court of record. See Ch» )_^|^ -^^r 
137, a. 3. What belongs lo the judge, and what to the jury 
to decide; and what is a court of record, on whose proceed* 
ings a writ of error lies} see the same chapter, ia which 
this writ is considered. 

§ 3. In England the king maj appoint as many courts as i Woodes. 
he pleases, to proceed according to the general law. A power ^ 
to fine, constitutes a court of record, and only such court can 
fin^ (except linr contempts in the face of the court.) The 
proceedings of a court of record arp trinhle only by inspec- 
tion of the record, as to the fact thereof having existed ; they 
are removcablc by writ of error after judgment rendered, 
and by certiorari before. They can pioLcci and disciiaige 
suitors and witnesses from arrests in going to, and retarning 
from court, and attending at them. Each justice of the 
peace, acting separately, is a judge of record ; and so is the 
sessions a court of record. A court not of record cannot 
try a trespass vi et armis^ because it r;innot assess a fine. Its 
proceedinj^s are tried, as to the truth of their exisu nee, like 
other matters of fact, by a jury : arc removeable b^ writ of 
false jud^^ment j not by writ of error ur tcriioritri. 

§ 4. Wherever there is a power in a court, de novo erect- 3 bi. com. 
fd hy statute, to convict and fine, or imprison, there is a 25.— 12Mo«l 
court of record ; but error does not lie if the mode of pro- ^Jlstt 
ceeding be unknown to the common law, though urHorari Kmr, cb. 
does. 187*— Salt 

§ 5. "The Supreme courts of common law occasionally, ^* 
ana in certain cases, pay a regard to, and govern themselves jSjj** 
by the law of nations ; and particularly mercantile customs, * 
Which are a part of it ; and both are said to be a part of 
the law of England, being adopted in matters pertinent to 
them.^' So both are a part of our law. 

Adm'iralty courts pay special regard to the civil law ; the 1 Woodet- 
maritime cu.^toms of civilized nations; the laws of Oieion ; *®°» 
ciistoms of the British admiralty, and acts of parliament; 
but lIic aJmiraUy court is noi a court of record. 

§ 6. By the civil law, is " meant, usually, the civil or nra- 1 Coia. 
nicipal law of the Roman empire, as comprised in the Insti- ^Z^,",®' 
tutf >. the Code, and the Digests of the emperor Justinian, and Josuman^g 
the Novel Constitutions of himself and some of his succes- <<» *i. ^'«- 
sors." These Roman laws are, first, the constitutions of H^^ ^^y^ 
the kings: 2. The twelve tables of the decemvirs: 3. The stofl*. 
statutes made by the senate and people: 4. The edicts of 
the praetors: 5. The opinions of learned authorized lawyers: 
and 6. The imperial decrees or constitutions of succeeding 

YOU VI* 48 
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Cu. 1 8 7. emperors. The present body of civil law was compiled alMiit 
Artm 2. A« D. 553* The Institutes in four books, contab the first prin- 
j-^i ciples of the Roman common law ; the Digests (or Pandects) 
in fifty books, the opinions of eminent lawyers; the New 

Code, a collection of imperial constitutions ; the novo! con- 
stitutions and additional code. The laws were lost many 
centuries, and fin diy tlic Digests were found at Amalli, in 
Italy, about A. U. i J JO. See 3 Com. D. o l, 64 j 2 Com. D. 
158, 159 : and the Code was fowid at Aavenna. 
1 61. Grai. § 7. The Canon law^ by which some courts in England are 
^ governed, is a body of Roman ecclesiastical law, relative to 

such matters as the church has, or pretends to have, the 
proper jurisdiction over. It is composed, 1st, Of the opin- 
ions of the ancient Latin fathers : 2. The decrees of genera! 
councils: 3. The decretal epistles and bulls o( the Holy Sec, 
collected by one Gralian, about 1151, and subsequent ones 
collected by others ; to these, in^force in popish countries, 
may be added, the legatine and pfovinciai constitutions 
adapted to the church in England. 

Art. ?. S)ipnTne Court of the United Slate". 
§ 1. Though instituted at a late period, this is decidedly 
the highest court in the nation ; ancf thoucjh the causes of 
which it has cognizance are not numerous, ihcy are in gen- 
eral of the highest importance. 
CoBititntioii § 2. By this constitution, the judicial powers of the 
StaSli-Art? States,* is vested in this court, *» and m such inferior 

S, a. I te. courts as the Congress may from time to time ordain and es» 
tablish." The judges of all of them hold their offices during 
good bchrLviouri and at seated times, receive lor their ser- 
vices a compensation that cannot be diminished during their 
continuance in office. 

$ 3« This judicial power extends, ^ to all cases, in law and 
equity, arising under this constitution, the laws of the United 
States, and treaties made^ or which shall be made, under their, 
authority ; to all cases affecting ambassadors, other public 
ministers, and consuls; to all cases of admiralty and mari- 
time jurisdiction; to all controversies ?o which the I'nitcd 
States shall be a party; to controveir.it between luo or 
more slates ; between a state and ciiizens of another state \ 
between citizens of different states i between citizens of the 
same state, claiming lands under grants of different states; 
and between a state, or the citizens thereof, and foreign 
states, citizens or subjects.'"' " In all cases affecting ambassa- 
dors, other public ministers, and consuls, and tho^o in which 
a state," is a party, this Supreme Court has original juris- 
diction, and in all other, the said cases, it has appellate ju- 
.risdiction, both as to law and fact, with such exceptions and 
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under sQch regulations as the Congress shall make.^ The Ca. 187* 

' trial of all crimes except in cases of impeachment, is by jury, ArU 9* 
and in the state in which comhiittcd ; but if not committed 
io any state, the trial of it is where Congress by law directs* 

And by the amendments of this constitution, in all capital 
cases, the accusation is by iridictmcnt found by a grand jury, 
and in all suits at common law, where ihe valtu in dispute 
exceeds $90, ihe ri^ht of trial by jury is preserved ; and 
no fact tried b^' a jury shall be otherwise re-examined lu any 
court of the Lnited Stales, than according toihc rules of the 
common law.^ This last clause seems to exchide, in such a 
manner, that Congress cannot enact otherwise, a trial, or re- 
examination, of a fact, in a writ of review ; as this is uknows 
to the common law. in this clause the framers of this con- 
atttotion appear to have been over cautious; no sound rea- 
son is perceived, or has been stated, to shew why all facts 
tried by :i pvy. shall be so absolutely re-examined accord- 
ing to the rule of the common law, that no law can be en- 
acted, even by Congress, to institute any other mode of 
re-€xanuaation in such cases. The judicial act of Congrcbs 
must be restrained by the constitution ; as m ejectment be> 
tween two citisens of Maryland, for land there, and the 
deft sets up a title under a British subject, and alleged it it 
protected by treaty, and the State court decided against it* 
Held, the Su[»*eme Court of the United States has no juris- 
diction in the case, because none by the constitution* 5 
Cranch, 344, Owings v, Norwood. 

By the first section of this act, the Supreme Court is es- Actofroa- 
lablished, to consist of a chief-iustire ana five associate jus- grew, B^pL 
tices; any four of them a quorum, and annually hold their 24,178^ 
terms at the seat of government, the first Monday in Feb- 
ruary and August. By section six, one justice may adjourn 
the- court from day to day ; section seven, may appoint 
their clerk ; b^ section eight, their oaths are prescnbea ; and 
by section thnteen, the jurisdiction of this court is settled, 
and is exclusive in all controversies of a civil nature, where 
a state is a party, except between a state and its citizens ; 
and except only between a state and the citizens of other 
states, or aliens, in which latter case it shall have original, 
but not exclusive jurisdiction ; and shall have exclusively all 
such jurisdiction of suitsor proceedings against ambassadors, 
or otner public ministers, or their domestics, or domestic 
servants, as a court of law can have, or exercise, consistendy 
with the law of nations ; and original but not exclusive ju- 
risdiction of all suits bfou^t by ambassadors, or other pub- 
lic mmisters, or in which a consul or vice-consul shall be a 
f9aeiy4 and trials of issues in fact in the Supreme Court is 
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Ch. 187. «11 actions at law, against citizens of the United States, shaU 
^rt,3, be bvjury." This court has appellate hiriadic lion from 
\^^^<^r\J Circuit CouKs, and courts of the several states,^ accord- 
ibe Federal i^g pioTisioos of thiB sct, 88 Stated b the neit article, 
courtsfatvea As to prJitbUiom^ and writs of mmubiMKff, admiralty Ibc* 
^^ri^cHoD^ jurisdictioii ; see Ch. 186. By subsequent acta of CoDgreaa 
in oriminal court has many years consisted of seven judges, 

cases. § 1. And by the twenty-fifth section of this act, this Su- 

4 Dallas, 420, prcme Court has power to correct, on error, the decisions of 
the highest State courts, where they decide against a litie 
aHens— id. claimcd Under Federal law. 

490. $ 5. The clerk of this court most keep his ofice at the 

1 cranch, feat of government t cannot nractise as a lawjer in it, nor 

court**16 18 ^^^^ S9 « W» office. 

' ' ■ Art. 3. Circuit Cmirls, 

Act of Con- § i. By the fo!)r?h section of this net, the United States 

iJLnaJ''*^* were divided iiUo iliree circuits, Eastci ii, Mi*i(ile, and South- 
* era ; these have been varied from time to time, as states 
have come into the Union, and its population has varied* 
. A circuit court was provided for in each,tobe hokkn twice 
a year in each district in each circuit, a dtsdrict usually being 
a state. By this section each circuit court consisted of two 
justices of the Supreme Court, nnd the district judge of the 
• district ; any i\s o of them was a quorum ; but no district judge 
can *'give a vote in any case of appeal, or error, from bis own 
decision, but may assign the reasons of such his decision.^ 
The times and places of holding these circuit courts have 
been, and are, onen varied faj acts of Con^pess ; hence^ not 

9ect.0te. material to name them. By the same section, these courts 
have power to liold special sessions for the trial of criminal 
causes, at any other time, at their discretion, or at the discre- 
tion ot the feupreinc Court. One judge may adjourn from 
day to day ; or it none present, the marshal may, unUl a 
quorum be convened. Special adjournments and continuan- 
cesprovided for. See said siith section. 

SsetionV. Tne clerk of the district court is clerk of this circuk 
court in the district, and takes the oath of office, and gives 
bonds with sureties. 

Section 11. §2. The powers and diilit s oi the circuit courts are desig- 
nated, partly in the 9lh section of the said act, already cited, 
Ch. 186, a. 10. By the 11 th section of this act, the circuit 
courts have original cognizance concurrent with the courts of 
the several states, of all suits of a civil nature at common 
law, or in equity, where the matter in dispme does not ex- 
ceed f 500, and the United States are pits, or petitioners ; or 
alien is a party, or the siiif h belween a citizen of the 
state, where toe suit is brought, and a citizen of another 
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jtate," and have ^^exdushe cognizance of all crimes and of- Ch, 187. 
fences cognizable under the authoriLy oi the United States," ^rt, 3. 

excqK £0 i and coociirrent junsdoctioii with the distnet 
courts, of thf crimes and offences cognisable therein*^ But 

no person can be arrested in one district, for trial in anothefy 
in any civil action, before a circuit or district court; and no 
civil suit in either court rnn be brought against an inhabitant 
of the United States, by any original process id any other 
district but that whereof he if^ an inhabitant ; or in which he 
shall be found when sued ; and the assignee ol a contract 
can have no other action on it than the original contractee 
can have, except in casee of foreign bills of exchange ; *^ and 
the circuit courts shall also have appellate jurisdiction from 
the district courts under the regulations and restrictkms" 
established by this act. 

§ 3. By this section, if a suit be commenced in any State SactioD IS.— 
court against an alien, or by a citizen of the state in which ^^^g**** 
the suit is bruuglu, against a citizen of another state, and the cabot 0. 
matter in dispute exceed $500, then provision is made for BiDghm, 
carrying the cause into die circuit court next to be held in *' 
thedistnct &c.; and attachments hold to final judgment. So 
where title to land is claimed under another state, of the value 
of ^500; "and thr trinl of issues in fart, in the circuit courts, 
shall in all suits, except those of equity and of admiralty and 
maritime jurisdiction, be by jury." Sec the 19th and 2l8t 
sections of this act, stated above, Ch. 186, a. 10. 

Construetion in Vtmila of this ISth section ; 4 Hem & 
M. 1 73, 180, Brown v. Crippin ft ah Held a matter of right 
in the defl. so to remove on complying with the terms pre> 
scribed ; and if the inferior court refuse to allow the removal, 
it is compellable to do it by mandamus from the supreme 
court of the state, not circuit court. 

§ 4. By this section, final decrees and judgments, in civil Section 22. 
actions, in a district court, where the matter in dispute exceeds 
$50, may be re^amined, reversed, or alBnned, in a circuit 
court, holden in the same district, upon a writ of error, there* 
with being returned an authenticated transcript of the record, 
r\nr^ a^'^irnmpnt of rrrors, and prayer of reversal, and cita- 
tion to the otiur party; " and upon a like process, may final 
judgments and decrees in civil actions, and suits in equity in 
a circuit court, brought there by original process, or removed 
there from courts of the several States, or removed there by 
appeal from a district court, where the matter in dispute^ ex- 
ceeds $2000, be re-examined, reversed, or afllrmed, in the 
Supreme Court. Foreign attachment lies not where the 
rrustee is of another State, and not found out of it. S Dal- 
las, 396. 
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Ch. 187. ? 5« this act, one judge of the Supreme Court only, was 
Art, 5. enabled lo hold a circuit court, instead of the two above 
\^''Y^j D&med. This court has cognizance of iDdictBienU for offeiK^ 
coounhted by consuls* Act of Congress, March % 1793, f 
Dallas, 297, 299. 

Art. 4. District courts, (See their powers, Ch. 186, a. 10.) 
Judicial act By the 2d section of this act, the United States are di- 
of CongTMs vided into districts, usually each state forming one; and by 
i7»!^ the 3d section, a district court is established in each, held by 
one judge, resident in the district, who holds annually four 
sessions, and may also hold special sessions or courts at his 
discretion* By the 6th section, he may adjourn his court by 
an order to the marshal; the powers and duties of this dis* 
trict court are generally contained in the 9th section of this 
act, cited at large above, in Ch. 18G, a. 10, where it \vas 
proper to couMtlcr the principles o( admiralty aud marxtimt 
jurisdiclion ; and ai» to appeals itc. from this court, see arti« 
cles 2 and 3, this chapter ; and it has been decided this court 
has eiclusive cognizance of informations and suits for foi^ 
feitures. Writs of error to remove causes into the Supreme 
Court of the United ■ States, can only issue from the clerks 
office of that court. District courts possess all the powers of 
courts of admiralty, as instance or prize courts ; 3 Dallas, 6, 
16; can restore a vessel taken as prize, owned by aeutrali 
and Americans, id. j 2 Dallas, 365 ; 2 Dallas, 401. 
Aet. 5« Pimtft ammmk to ott Ihete eourU* 
JodMatict $ 1. several sections in this act, all these courts have 
sL^^SST"* P^^^r ^ issue writs of scire faciasy hithms corfut, and all other 
. I^jn^ ' writs necessary for the exercise of their respective jurisdic- 
tions, and agreeable to (hr principles and usages of law to 
compel parties to produce books and writings in evidence, and 
to grant new trials &c. See those heads. The 16th section 
provides, that suits in equity shall not be sustained ni either 
of the courts of the United States, in any case where plain, 
adequate, and complete remedy may he had at law." 

$ St By the 17th section of this act, all these courts have 
power to impose and administer all necessary oaths and 
aftirraations, and to punish by fine and imprisoment, at the 
discretion of the said courts, all cmUenwls of authority in any 
cause or hearing before the same ; ana to make and establish 
all necessary rules for the orderly conducting business in the 
said courts, provided such ruks are not repugnant to the laws 
, of the United States." 
ioft, MO^ Every court must so regard its own proceedings, as not to 

suffer tncm to be eluded by an application to another. 
Act of Con- Where Federal courts are governed by State laws, act of 
STlw^ Congress, September 24, 1789, section 34, sec post, articU 
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16. By section 30, of this act, " the mode of proof by orai Ch. 187. 
testimony and examination of witnesses in open court, shall .^r/» 5. 
he the same In all the courts of the United States, as well in v.^^y^ 
the trial of causes in equity and of admiralty and maritime 
jurisdiction, as of actions at common law and it is a general 
rule, thnt wherever magistrates are to execute a judicial act^ 
they must act together, as to appoint overseers of the poor, or to 
bind out a poor njiprenlice, or to make an order of removal. 
3 D. E. 38, aao, Rex r, Forrest; 2 East, but a/t/er, 
where they act fiMnw(erta//y, as allow a poor rate; id* 

$ Rules of court are^ m this place, used in a limited i ^^"^^1^ 
tense $ that is, including only those standing im[>ortant rules * 
of practice which have been formally made and published * 
by our highest courts from time to time ; few in number, but 
applicable to many case?. From the year 1789. to the year 
1803, the Supreme Court of the United Slates made eighteen 
jsuch rules. 

§ 4. The first four respect the admbsion, oaths, and prac^ 
tice of attornies and counsellors; they forbid the clerks to 
practise as either m this pourt; for admission as such, they 

roust have been three years in practice in the supreme courts 
of their states, and of fair private and professional characters ; 
they forbid couusellors to practise as attornies, and attor- 
nies as counsellors, in this court ; but by the fourteenth rule, 
made August 13, 1801, counsellors were admissible as attor- 
nies in it. The fourth and sixth rules prescribed the form of 

of the oath or affirmation, and was; ''I do solemnly 

swear, that I will demean myself as an attorney or counsellor 
of this court uprightly, and arrording to law, and that I will 
support the constitution of the Lnil* d Sr ues." 

§ 5. The fifth rule directed all processes oi the court to be 
in the name of the president of the United Slates, and the 
leventh rule adopted the practice of the courts of Kinc's 
Bench and Chanceiy in England, as affording outlines for 
the practice of this court. Eighth rule directed ^^a state- 
ment of the material fects of the case," to be furnished the 
judges by "the counsel on each side of the cause." [Liice 
rule in donneeticut, with thr authorities, 3 Day's Ca. 29.] 

§ 6. The ninth rule directed "all evidence on motion for 
a discharge upon bail," to be by way of depusiiion ; and the 
tenth rule, that process of tubpttna, issuine out of this court, 
in any suit in equity, shall be served on the deft, sixty days 
t^efore the return day of the said process ; and further, if the 
deft., on such service of the suhpcnia^ shall not appear at the 
return day contained therein, the complainant shrJl he at 
liberty to proceed ex parte. The fifteenth rule is the same as 
to pr<Keetiing «x parte. 
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CH' 197. \ 7. The elevemb rule directed the clerk of the court 10 
Jiri, 5* wluch anj writ of error should be directed, to " make recnm 

s^KvM^ of the same, by transBUttiug a true copy of the record, and of 
all proceeding in the cause, under his hand and the seal of 
the court." The thirteenth rule fodiadc anyrecwd to be tap 
ken out of the court but by its consent. 

§ 8. The sixteenth rule gave the deft, an election to appear 
or not, on such service. The seventeenth rule allow tea 
per cent, interest, when a writ of error was sued, merely for 
delay on the judgment, in the name of damages ; eightee&tli 
rule, otherwise, allows six per cent. Several other rules 
have been added since 1803, as in Cranch's RqportSi aitd io 
Wheaton's Reports; three rules, 6 Wheaton. 

§ 9. Various rules ot court in Massachusetts have been 
cited in considcrinj^ the sulijects to winch they apply j also 
sec sundry rules in rclatiuu lu counsellors aiid allornies, 1 to 
16; 3 Mass. R* 72, 74, and anotherntle, page 105, revised. 

$ 10. Rules of courts in New York are numerous, many of 
which are cited in this work in considering the subjects to 
which they respectively relate; see further, Coleman 44, 
122; 1 Cnlncs' R. 494; one a? to the admission to practise, 
is as loUows : every person who shall have regularly pur- 
sued juridical studies under the direction or instruciion of 
a professor or counsellor at law for iour years, within this 
state, shall be entitled to a license to practise as counsel m 
the court (Supreme Court). Gaines^ R. 494, and 4 Jobos. 

R. 192. 

§ 11. No agreement between attomies can be noticed, un« 
le^s reduced to writing; 2 Caines' R. 95. This rule also ex- 
tended to parties; 3 Caincs^ R. 129; but admitted, if oolia 
writing and not resisted, but admitted to exisU 131* 

§ 1 2. Rules of court in Connecticut, Superior and Supreme 
Court's rules : The presiding judge ui the several circuits 
shall, in chai]ging the jury, state to them the several points 
of law which may arise, and declare to them the opinion of 
the court thereon ; 3 Day's Ca. 28. Bills of exceptions shall 
not hereafter be admitted : htJt mouons for new trials shall be 
admitted in all cases in their room, to be filed within forty- 
eight hours after the verdict, during the session of the court, 
pa^c 39. The several circuit courts may at their discretioa 
reiuse such motions for new trials as they may think proper 
for the opinion of the nine judges with or without stay of 
execution, id.; other rules, 3 Day's Ca. 378; 4 Day^s Ca. 
119, 460. 

§ 13. Sundry rules of the Court of Appeal in Virginia, uiade 
between 1783 and 1807; 1 Hen. & Miin. R. I. to IV.; also 
rules ol practice settled in the late iligh Court of Chanceiy 
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and present Superior Court of Chancerj, V. to VIII. (Rich- Ca» 187. 



Art. 6. Courts in Federal territories. Vs-^-n^^ 
§ 1. The foundation of all the governments in the tcrrito- TmitorW 
ries of the United Stales, is the ordinance passed by the JjftJiJj 
Old Congress, July 13, 1787 ; this provides that three judges 
be appointed to constitute a court, and two of H^hom to form 
a court, who shall have a common law jarisdiction, and re- 
tide in the district (North-west territory,) and have each 
therein a freehold estate, in five hundred acres of land, while 
in the exercise of their offices, and their commissions shall 
ronfjnue in force during good behaviour. The governor and 
juci^uts, or the majority of them, shall adopt ana publish in 
the du)U-ict, such laws of the original States, crimmai and 
civil, as mav be necessary and best suited to the circumstan- 
ces of the district, and report them to Congress from time to 
time ; whieli law shall he in force in the district, until the organ- 
ization of the general assembly, unless disapproved by Con- 
gress ; but afterwards the ledslature shall nave aulhorily to 
alter them as they shall think fit," This ordinance has been 
extended to, and made the territorial constitution in each 
territory belonging to the United States. But the power of 
appointing Judges and other territorial officers, vested by this 
ordinance m the revolutionary Congress, has been, since the 
Federal constitution was put into execution, tranferrcd to, 
and vested in, the president of the United States, xvith the 
Tidvice and consent of the Senate. But each territorial 
legislature, after formed, having with the consent of the ter- 
ritorial governor, had power to alter the laws, and to new 
^rm courts, have in many cases established considerable 
variety of courts in different territories, and at different 
times. But as all these territorial courts, (as the territorial 
governments also) have been and are in their nature tempo- 
rary, and rapidly giving |>bre to Smte governments, and 
courts, it b not material to say much ( onrerninc^'' them. 

§ 2. Sevei-al other courts were estal iii>lic<J iin lcr the Con- 
federation ; but as they soon gave place to the said courts 
described in the second, third, and fourth articles in this 
chapter, it cannot be useful here to take up time in giving an 
account of them. They were principally instituted to decide ^ 
on captures made in the war of the revolution, and to settle 
territorial disputes among the several States; except, how- 
ever, courts of inquiry, and courts martial in military and 
naval affairs, established in this revolution, by articles of 
war. These in substance, have remained, as those articles 
of war have been substantially continued. 




Art* 6. 
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Ctf. 187. Art. 7. Decitimu at lo'Ac powm and Auitt of Ftdtxnl 

ArU 7. courts ^c. 

S^^^*)^'^^ § These as yet made, are but few ; and it will be found 

As to juris- these few have been mostly considerrd or noticed al- 

dictionj see ready iii chapters, in which cognisance, ceritorariy error, pro- 

AMp^n^" cl hibition, mandamus, jurisdiction, &c« have been considered i 

131 rand especially Ch« 75, Ch. 186. A few cases may be here 

Fairfax r. added* * 

"7'l!!GeU § ^ Though a district judge be on the bench, yet if he do 
stoii r. Hoyt, not sit or take any part in the cause, he is absent in contem* 
Ch. 224, a. 2, plation of law. As to jurisdiction, the court regards the 
ch'uM.^iT condition, not the pennhy, of the bond* 3 DaUas, 36 ; Ch« 

1(1/^ . . j43^ 3, s. 3, 4 ; 4 Crancb, 316. 
3 Crnnch, § ^' '^^^ court upon a jury trial is bound to give an opm- 
2»8, Douglas ion if required, upon any jioint relevant to the issue in the 
*JI« Altiiter. cause. The parties bave a nghl to this opinion. 
I DaiiMiWe, 5 4. The Superior Court of Rhode Island, is the highcU 

kri^A!^' >n ^^"^ constractkm of the 

Cnnoh, 40. twenty-fifth section of the said iudlckl act \ and thoitgh the 
legislature there, may set asiae a decision, yet it cannot 

make one. 

If both parties be alieosi the Federal courts have not ja- 

risdiction. 

a DftUas,320, § 5. To give the Federal courts jurisdiction of a cause, the 
Cranc?T* declaration and process must expressly allege that the par- 
Wood t. * ^^^s citizens of different States, Those courts having 
Wagnon; only specified or enumerated powers as to common law pro- 
J^»^*EJ^ ceedings, to give them jurisdictton, it is necessary expressly 
ueii. to bring the action within these |>owers ; and if a court of 
Consent of limited jurisdiction have not jurisdiction, the pit* majr have 
P*^*'^' error, tl onf^h he resorted to it; or for error m the court. 
lUteUoB. § 6. The amendment of the constitution, as to suing States, 
Ch 76, a. 10, took from these Federal courts all jurisdiction on this sub- 
8.30.— SDal- jcct, as well in regard to pending, as future actions ; for if 
linwworth"i ^^^Y ^^^^ power to sustain an action against a State, 

Virgioia. this power was taken away by ilie amendment, and there 

was no reservation as to pending suits, 
acnineb, J 7. Held, the Circuit Court of the United States, for the 
Umi^"^ District of Virginia, has no jurisdicdon m cases between 

citizens of Virginia and citiaens of the District of Cdlumbia, 

as they cannot be considered as dtixeos of different States* 
3 T>niin^ 457, § 8. A civil action hy a Slate against an alien, canoot he 
^1^^ * transferred from a State court to the Circuit Court : so not 

a suit of a criminal nature, as debt for a forfeited recogsi* 

sance. 

SCnnchi 9. Tf a Kederal court has not jurisdiction of tlje suit, thf 

plc* may assign this lor error, though he resorts to such 
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court; and if an error of the coort, the party maj take ad- Cb. IS 7. 

tantage of it, though in his favour. 7. 

§ 1 0. W hf^re FrrJornl law i? silent, Slate law governs, in many _0- 
cases; as in the Circuit C'onrt at Boston, where an action 
had been brought in it, and lail taken. Judgment against the 
principal, and exmition rrturnctl not satisfied. Held; 5C»rfr 
Jacm couid not issue after a ^eai, against the bail; for Mas- 
sachusetts act on this subject » the law that governs the 
cfise^ as tkere is no Federal statute on the subject. See ju* 
rndiction as to corporations, citizens, Ch* 76, a* 10, s* 
30 ; Ch« 143, cases of the United States Bank Dartmouth 
Coilege & al. 

§ 11. An executor cannot maintain an action in the Dis- TiHon v, 
trict of Columbin, on letters testamentary granted in a foreign cranes'^' sH^ 
country; nor can he in Massachusetts. See Goodwin r. 324, 331— * 
Jones & al. : and a justice of the peace in the said District Cb. 186, 
is an officer of the Federal govtrfioient, and by its laws ex- 
cmpted from militia duty. See the power of the Supreme 
Court of the United States, as to commissions, &c. Marbury 
Vb Madiaon* 

619. The poners of the revolutionary Congress in seve- s Dallas, i9, 
raf cases ; especially as to the court of commissbners of 42, 54 t o 120. 
appeal* How the amendment of the constitution as to suing sM.<^4teir- 
States operated. The article in the constitution as to ex post a, t Laird, 
farto laws expl^ainpd ; ^ Dallas, 386. The exemptions of l Cranch, 
the members of Congress from arrest judicially explained ; ^* 
478. Congress can by statute transfer a cause from one 
inferior court to anolLcr; and may constitutionally impose 
on the judges of the Supreme Court of the United States, 
the burden of holding the Circuit Courts, and without cir- 
cuit eommissions* 3 DalL 54 Slc. is Penhallow v. Doane's 
administrator. 

§ 13. The power of a judicial nature was legally cxer- 
risrd by tho 1< ^islatiire of Connecticut, under the charter* 
3 Dallas, 386, 401, Calder & ux. t. Bull & ux. 

§ 14. A contemporary exposition of the constitution of the stuart'<? r>-e, 
United Slates, adopted in practice and acquiesced in for a l Craocii, 
number of years, fixes the meaning of it, and the courts ^* 
will not control it ; (was twelve years.) 

§ 15. It is not a ground of a writ of error, the court be- 4 Cranch, 
low, of the United States, refused to continue a cause after ^^r^^aos 
issue joined* Marine los. Co* «• Hodgson ; Woods & al. «• 
Young. Though the pit. be an alien, the deft, must be describ- 
ed, as a citizen of one of the States, to give the Federal 
courts jurisdiction. 

§ 16. The members of a conrt martial are trespassers if Wi«e».With- 
they impose a fine on a man not liable to military duty $ and cSSui^t asi* 
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the court martial in the District of Columbia has not exclu- 
sive jurisdiction of the question, Who are subject to military 
duty ? The Federal courts have jurisdiction in a case be- 
tween citizens of the same State, if the pit. sue to the uj»e of 
an alien. 

§ 17. In error, the pit. maj shew jurisdictioa in the court, 
by affidavit, by shewing the matter in dispote exceeds the 
value df |S00O. jSeizures must be tried where made. 5 
Crane h, 304, 310, on the act of Congress of February 16, 

1798, Keene r. United States. 

§ 18. Federal and State jurisdiction as to drafted millltft. 
The substance of this rase was briefly thus: m the British 
war in the year 1814, the president called for a draft of the 
militia, which inchidcd Houston, the ph., on the acts of Con- 
gress of February 28, 1795 &c. ; and PcnnsyU aiua, the 
State, enacted a law, iiWlicting on these drafted militia- 
men for neglecting to march &c« the same penalties in 
amount the acts of Congress in6icted, and appointed State 
courts martial to try the delinquents: by one of them Hoos* 
ton was tried and fined, and the fine was by the marshal, 
Moore, levied on his proporty, and Houston bronght tres- 
pass, and judgment against him, in the State courts, on the 
ground the State statute and State courts martial were con- 
sistent with the constitution and laws of the United States. 
On error to the Supreme Court of the United States, if_ con- 
firmed the State ^ud^uicut; but two judges dissented : three 
gave their opinions at length ; they all mentioned, though 
not 'very distinctly, a distinctbn, which, if well founded, as 
1 think it was, excluded all collision of Federal and State ju- 
risdiction in the case. The distinction was thus: whatever 
were the constitutional powers of the Union, as to the militia, 
the acts of Congress acted upon and punished Houston^s dis- 
obedience (mhf after he should have arrived at the place of 
rendezvous, and wliile he, after that tune, should have 
been in the actual service of the United Stales, and the State 
law was made to act upon, and to punish his di-olcdicnce 
before that timcj if so, the Federal law punished, at one pe- 
riod of time, misconduct in actual service, and after ar* 
rivmgat the rendezvous; and the State law, at another period 
of time, that is, hefort such arrival ; in such case there was 
no collision of jurisdiction ; nor did the State assume to eze> 
cute Federal law, but on its ancient power retained over the 
militia in a case the Union had not by statute provided for, 
enacted law to compel this drafted militia to march to the 
place of rendezvous, and to enter the actual service of the 
United States. The moment the State enacted the penalties, 
they were State penaliies, and these only she enforced ; their 



Digitized by Google 



FEDERAL AND STATE JUElSDiCTlOi^ kc S&B 

being to the same amoimi Coagress coacted was immaterial, as Ch. 137. 

they were ool the lets SUtte peDftltieB on Uiat account. With- Art. 7. 
out the jdbove distinction, the case was involved in serious i£f- 
ficulties, and in coosideriiig which the three judges, who gave 



thrir opinions, reasoned very differently; even those whoar- owiner. 
rived at the same conclusion. The clause as to impairing Speed, 6 
contracts affects no State law pn«;sed before March 3, 1789. wheat. 420. 

§ 19. Where two or more joint pits., or two or more joint stnwbrid&e 
det'ts. each pit* must be able to sue each deft, in the r. Curtis, 3 
cour's of the United States, to give tben jurisdiction ; and if ^H^^^^? 
the p\u be an alien, the defu must be eipressly described as goa'«jiow«r> 
a citizen of one of the States. bank, 5 

§ 20. If a State court deride in favour of the privi1r!::;e Crancb,3(». 
claimed under an act of Congress, the Supreme Court ol the Ji°[j "."J"'^ 3 
United Stales has no jurisdiction on a writ of error in a f>nnrh"l68. 
State court j hence, it seems the object of the superintending —Gibbons r. 
power of the Unbn, was, in this respect, to prevent the sev- »F,^lda 
eral States impairing the powers of the Federal bead ^ and 
a decree of the highest court of equity m a State (court for 
the trial of impeachments and the correction of errors in 
New York,) afFirmin!:: decretal order of an inferior court 
of equity (the Court ol Chancery in New York) refusing to 
dissolve an ugunction granted on filing a bill, is not a unal 
decree within said twenty-fifth section. In this case Ogdcn 
filed a bill below against Gibbons^ in said Chancery CSnrt, . 
Ibr ao injunction to restrain him from navigating certain 
steam-boats on the waters of the State of New York, lying 
between Flizrdjethtown, in New .Terse}', and the city of New 
York, the exclusive navigation of which had been granted 
by the le^slature of New Yoik, to Livin<jston, Fulton, and 
other's, to be used with steam-boats, and under whom the pit. 
below claimed as assignee. The injunction was granted by 
the chancellor* The answer came in claiming a right to 
navigale there with steam-boats, under a United States li- 
cense to carry on the coast ine trade. Gibbons moved to 
di«?solve the injunction. The chancellor denied the motion : 
Gibbons appealed to said court of errors &r., which afUroued 
the said decretal order, refusing to dissolve the injunction : 
/rom this last order Gibbons appealed to this court. Decided ' 
as above, as no final decree had been made* Question as to 
-Federal and State jurisdiction* 

This case involved a similar question : held, to maintain Suiiivan h 
f\ Fuit in \hc Circuit Court, the Jurisdiriion must appear on «l. ». The 
the record- The part ir'^ ^vore not described as citizens of sti!im*t»oat 

differr' t States. Bill dismissed. Company. 

If there be a division of opinion in a Circuit Court, on a u. States c. 
motion for a new trial, in a civil or criminal cause, it is not Duiel, 6 ' 
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Cr. 187. one that is to be certified to the Supreme Court, under iixtk 
Art. 7. section of the judiciary act of 1802, c. 291. 
V^^PV^ § 2UWIifiuewtbeDittiiclCoiiniDtbftI)tekt#r 
The Sloop as ft diMrict cQMri, tlw appe«l k to tlie Ciicok Coon b 

SkIIv r Massachusetts, ami wvt dinefw to the Supreme Court of the 
OMeii^m States ; but this court lias appeHate Jurisdiction from 

—6 Tra'nch, ^hc decisious in the districts in Kentucky, Ohio, Tennessee, 
308, 334, and Orieaos, and the citizens of the territory of Orleans may 
2]JU"J^Jj^ sue and be sued in the District Court, as one of Kentucky 

may sue and be sued in the court of Kentucky, 
u. StatM*. ^33. It it dwayi noceiaarj for the pit. in a writ of errov^ 
olSicb Tik to sho^ the Supreme Court of the Unilwl Slates has jufiedjo- 
' < tion of the cause; but it will iMar MtW evidenee as te the 
value of the property &c., the stim claimed &c.; the nppraiso- 
mcnt in the district court is not conclusive evidence of the 
value, but better than that oi one witness ; and 6 Crancb, 
13, 15, 287. 

wZxli 4 ^ ^ the Federal cmHs may examine the elaias 
Gno^/24U made on the condemnations of foreign courts, and examine 

into their jurisdiction, and if a foreign court cannot, consistent 
with the faw of nations, exercise the jurisdiction it assumes, 
its sentence is not to be rpj»;?^rded ; but of their own jurisdic- 
tion, as far as it rests on municipal law, the courts of every 
country arc the exclusive judges. See more of this case, Ch. 
186, a. 9, s. 12, (^c.^ liie iuquiiy way be as well as to the 
, constitution of the court, as it may be as to the situation of 
the priie* 

STemp's les. f 94, Held, the inferior court of Common Pleas ihr the 

?/; scratch*, county of H., in New Jersey, in May, 1779, had irenrrri! 
173 — Cro. ' jurisdiction of all cases of inquisition for treason, and that Us 
El. 4«>, Hoi- judgment was not void, though erroneous, as it had jurisdic- 
Cro! J. the cause. All courts from which an appeal lies are 

]8i!— Roi. inferior courts in relation to the appellate court. The courts 



Akr.44Bk79ft. of the United States are all of lumted jurisdiction, and their 
proceedings are erroneous if it be not shown ther hare juris- 
diction ; judgments rendered in such cases may be reversed: 
but are tney absolute nullities, wholly to hp. disrP!!:;jirded? 
^"^•^j*** § 25. The ancient rule seems to h;l^ c been to presume 
m.— Cowp. notiiiug wuhin the jurisdiction of inferior courts and courts 
. ^.—1 WiU. of limited powers, but what was expressly alleged and 
^J^*^;*^ shown to he withm theur iurisdictieni but the modem rule 
-^nc %s.' is somewhat difibrent; ana of late years greater mdulgeace 
—2 Mo i. has been shown to inferior courts, and the presumptioo 
^leiMN^ has rather been in favor of their jurisdiction ; and does not 
las, 381 and the same reason hold in regard to courts of limited powers ? 
888. Man*- Still, however, the cause of action must be expressly alleged 
JjJJjJj"'* to have arisen within the jurisdiction of the court ; 1 Wash. 
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81 ; whm it is one «l a UmU$i jvifdiction, though not of an Ca. 187. 
ipfeiior one, and the cause must appear on the record to be ^ff. 7. 
within it. 3 Dallas, 382; 4 Dallas, 7, 8, 13| 1 Craiich,343, ««^v*ii^ 
ph. 76, a. 10, s. 30 ; C h. 194, a. 2, s. 27. 

A fraudulent conveyance does not give jurisdiction, as 2 Dili. 831. 
where the citizen of one State conveyed lands to a citizen of 
another, for the sole purpose of giviog jurisdiction to the 
Federal courts, to decide on title to lands, which otherwi&e 
tb^ woiiki Bot httve bad, at Uie dimte would have been 
Iwlaiatyl cmam of the same State* Held, these coiirtB had 
so jnnBdictiQiii Maxwell^ lei8ee««L«T7; the tact had been 
disclosed in a suit in equity. 

§ 26. This case involfed the great question of State rights; Cohcn% v. 
the State of Virginia prosecuted P. J. Sl M. J. Cohens, in State of Vir- 
ihe Quarter Session Court for the borough of Norfolk, for ul^iton's 
selling lottery tickets, contrary to a law of Virginia. Defts. R. 2Mto 
defended themselves under an act of Congress, authorizing 447. 
the sale of lottery tickets, but as finally construed, not ex- 
tending be^ ond the limild of the District of Columbia j being 
convicted in that court, and the law of YugiQia not aUowing 
them an appeal, they sued 9mt a writ of error to that court, 
<on the Sm iection of the judiciary act of September, 1785, 
and brought the cam into the Supreme Gaort of the United 
StateB* This cause, the report or whk:h occupies near 308 
pages, was very fiiUjr coneiaaiad, and the ooort ananhnoiisly 
decided — 

1. This court has appellate jurisdiction under said judi- 
ciary act, from the final decree or judgment of the highest 
court of law or equity of a State, having jurisdiction of the 
subject matter of the suit, where is drawn in question the 
Tabdity of a tieadr, or statute 0^ er an antfaority exercised 
nnder, the United States, and the decision is against their 
validitjr ; or, fi. Where is drawn in question the validity of 
a statvte o^ or an authority eaercised under, any State, on 
the ground of their bein^ repugnant to the constitution, trea« 
ties, or laws of the United States; and the decision h in 
favor of such their validity : or. 3. Where is drawn in ques- 
tion the validify of the constitution, or of a treaty, or statute 
of, or comuiission held under, the United States ; and the 
Stale decision is against the title, right, privilege, or exemp- 
tion, especially claimed by either party, under such consti- 
tution, treaty, statute, or conunissioo, of the United States. It 
will be observed, there were three new points in this caose : 
I« The writ of error issned to a mere boravgh courts it being 
the highest court of law or equity in that State having joris- 
diction of the case^ % The State was a party deft* in error, 
but originally the prosecutor : 8. The parties were not of d*^ 
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Ch. 187, ferent States &c., but one pnrfy was the Siat^. and the other 
Art. 7. faer own citizens. On examinuiion, it will be lound ihat the 
V^^py<^ objection made by VirgiDia, that a State is not suable since 
the constitution was amended in regard to State suability, had 
no foundation in this case ; because that amendment respects 
only suits in which a State is sued in the lirst instance, and 
against her consent summoned into court, at the will of any 
ph.. not to siiits in which she herself is pit. or proscriunr. and 
so \ olunlarily en^ges in the suit, and must suDiiiit, of course, 
to the usual course of the law, as to appeals, reviews, wriis of 
error, ^c.^ as to the same State enibracifMr both parties, it 
may be observed, as it was observed that this circumstance, 
where a State court misconBtrues* the constitution, a treaty 
or statute of the United States, in favor of State authority, 
and against that of the Union, makes no diftcrcnce to allow 
so many State courts, wherever the p u iics may \ive,Jina/fy 
to construe the laws of the Union, must be destructive of it, 
and productive of numerous and different constructions of 
then* Parties beins of the same Slate mtdccss no diflimice 
on this account. 6lVharton, 131, 135. 
9Cteach,32, § 37. The circuit courts have no jurisdiction at connnoii 
•a, V. SuUm law in the rases of libels against the Unired State?: decided on 
•i ^Satsee' indictment for a lihel on the President and Congress of the 
I whtirtgn'f Ignited States, contained in the Connecticut Courant, of May 7, 
H.41S. 1BU6, charging them with having lu secret voted two millions 
' of dollars as a present to Bonaparte, tor leave to make a ttea- 
ty with Spain : 3. Of all the Federal courts, the Supreme 
Uourt alone ^ possesses jurisdiction derived immediately iron 
the constitution, and of which the legislative power cannot de- 
prive if 3. All the other Federal courfs " possess no juris- 
diction hut what is given them by the power that creates 
them, and can be vested wuli none but what the power ceded 
to the general government, will authorize them to confer:" 4. 
^ Certain implied powers must necesaaril result to omr courts 
of justice, from the nature of their institution. &ot jurisdictioa 
' of crimes against the State, is not among those powers. To 

% fine for contempt, imprison for contumacy, enforce the observ- 

ance oi orders, &c. are powers that cannot he dispensed with 
in a court, because they are necessary to the exercise of all 
others.'* 

9Craiieb» §S8. A ppeiil from the sentence of the Cireuitt^rt, Penu- 
Schooler •y^vauia ; the libel, filed by M'Faddon & aL, stated that they, 
Eichaoge v. Baltimore &c., owned this Schooner, October 27, 1809 ; 
MTaddoo k that she sailed, bound to St. Sebastian's, in Spain, and, peacea- 

biy pursuing her voyage, was forcibly seized nnder the flo- 
crces of Nfipoleon, emperor of the Frenrh, and unlawfully 
taken from the libellant, in violaiioa of their rights, and of the 
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laws of nations, fee; that she had bccsi brought into Phila- Ch. 
delphia, not having ever been corideuined by any competent Art. 7. 
court; still their property &c. was there seized. The District s^^^-v-^-/ 
AttonteT, Delias, filed a suggestion, as understood, at the re- 
quest or our government, stating her true situation; that she 
was a public vessel of war, of the French emperor, who was 
in a state of peace and amity with the United States, and in 
distress, peaceably entered said port for repairs &c.; and 
moving for her liberation with costs. Held, as a general 
principle, Llmt a public vessel of war of a foreign sovereign, 
at peace Vrith the United States, coming into our ports, and 
conduGtbg herself ki a friendly manner, is not subject to the 
jurisdiction of our courts or country. In other words : Can 
a citizen in our court8»aS6ert his title to such a vcs?el? Or % 
must not his claim, in «uch case, be a subject of pubUc nego* 
ciation ? Clearly the latit i-. 

§ 29. A State court ha.s no jurisdiction to enjoin a judg- 7_^Crancli, 
ment i>l a circuit court of the United States. 'I'he State in- ^i^^l^^J 
jundka was to prevent the said circuit court's issuing a writ voorhie*. 
•f Mere fmaoi poneuUmm, on a judgment that had been 
rendered. 

§ 30. The circuit courts of the United States can issue 7 Crancb, 
writs o( manSanm^ only in those c;i?os in which it is os'>ential ^^o^"**"* 
to the exercise of their jurisdiction. Hence, held, such writ Sec manda- 
could not be issued to the register of the land office in Ohio, ^iw.Ch. 186; 
to command him to issue a final certificate of purchase to the ^V'lLaw!! 
pit. for certain lands in that State. These courts have this 
power under thejudiciary act, but in specific cases, neut as 
to the Supreme Court. 

6 31. Held, a Circuit Court of Tennessee, as a court of ' Cnincii, 
equity, has no jurisdiction to issue a writ of habere facias pos- Z^ mL!^ 
seffionrm ; the deft, in equity had refused to deliver posses- 
sion to the complainant, according to the decree. The court 
above, directed the Circuit Court to quash the habtre Jacias 
which had been executed, and to award a writ of resutution 
of the lands* 

$ 89* Appeal from the Circuit Court, Massachusetts, which 3 Cmnr!;, 
condemned 550 tons of pine timber, claimed by Brown, the stUtell 
appt llant. This timber was British property, taken on board 
an Anu i icnn vessel, April 9, 1812. at Savannah. She sailed 
for England, but put into >iew Bedford tor repairs, was there 
unladed, and there remained till seized as enemas property, 
about April 5, 181 S. The timber was put into a salt water 
creek, not navigable, for safe keeping, and there was seized in 
the war. At low water, the ends of this timber rested on the 
mud, and at high tide, was prevented from floating away by 
booms. Held: !• This timber ^a&landtd: 3. As it was 

VOL. vj. 50 
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Gb« 187. .told on ^ond in the United Slates, when the war< 
jiru 7* : .betwten them and Great Bntain, it could noc be etodrauiei 

' i^#^u^»jr'M enennr's property, without an act of Congress aulhorisiog 

its confiscation: 3. Congress* act, declaring war, was not 
such an act: 4. Our courts of law have no power or juris- 
diction to condemn property as enem} 's, but in virtue ot 
some act of Congress* Storjr contra ( see his opioioa, p» 

129 to 154. 

$ 33« The circuit courts of the United States have junsdic* 
tion in writs of right; see Wnttaf Right, and SC^nacli, 999; 
9 Cmncfa, 999; in a eaie of titkt» cniined vnder Vemoot 
and New Hanpshirei see Pkwlil»lQW& el^e-Clvk 

Ch. 48, s. 41, and 9 Cranch, 999* 
«^"BriK ^ Appeal froM the sentence ef the District Court, New 
jm. ; ta ud Orleans. It has jurisdiction, as has each district court of the 

wgo. United States (when they are neutral) to restore a vessel to 
its original owner, whose nation is at peace with the United 
Slates, when captured by his enemy's vessel, whenever her 
force hab been increased in the United States, if the vessel 
captured be brought iolo one of our pom. Thse privateer^ 
crew had been increased at New Orleans. 



kli'coro § S4» Held, the Oreuit CM ef ! aniriaaa k«l nojurii^ 
of New cSw* diction in a case in whicb • dliien ef the MiMiiriapi Tativ 



1^ IS I. Win- tory was a party, though ioinndl with a dtiien ef Kentucky 
ter hti, in the suit, who had a ri^bt to sue in that court : and on tiie 

general principle settled m Hepburn & aU v« EUney, 9. The 

courts 01 the Unilcd States have not jurisdiction unless all the 
parties plt.^. and all the parties defts. have individually a right 
to sue in those courts : S. If any one of either party has no 
such right, the court has no jurisdiction! and the suit must 

be abated. 

K^^^*^"^ i ^ ^^^^* cwffiA of the United States have no jo- 
inWDciwe. MJicUon ow the crajsera of friendly powers,duly tmnm^ 
tioned to aiord reaeoiee to our cinicos, for tae. forta eoB> 
mitted on their jprapcrty by those crmscrs al sen; ezc«pt 
where such cruiser has been fitted out in some poitef tbn 
United States, in violation of their neutrality: was an appeal 
from the Circuit Court for the District of Massachusetts. 
Before the Le Invincible had been taken and brought into 
Portland, in May, 1813, she had, as a duly comissioned 
French privateer, tortiously captured a vessel, Mount Hope, 
and her cargo, of two American citizens, who filed their 
claim for damages in ibe Dibtrict Court of Maine, in which 
mm ^ Imrindble had been libelled at a recapland wm t k 
' ^7 ^ recaptors 4c» The decisiett was on the gmeial 
principle the commissioned captor can be held to answer bat 
mtbeeoarti of his own caantfy, In this case of Vttmotfkr 
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]J|« capture legal or no^of tlii Mount H<^; hence, her Ca«187* 
owners, Hill Hl Cobb, mnt pursue their claim in the Prenofc JirU ?• 

courts : not within the exceptions to the general rule ; sec _^^-^f 
Talbot r. Jansen, Ch. 131, a. 6, s. 8. Held, also, the Le 
Invincible was substantiailj in tiie situation of the Ex- 
change; both a part of the national force; see the ca$e of 
the Marj Ford. But it is the question of price or no price, 
chat ii axehMivalr proper fiir the coorfi of the capmrins 
power, not of the last actual pomwioii kcm as in the eaae oi 
the Marjr Ford, and other caaei i but see a. 98* 

Circuit Courts' jurisdiction in a suit between cilif ens of 
different States is not affected by their becoming citizens of 
the same State, /Ten den/e lite. See this case, Morgan'6 heirs 
v.* Morgan, Ch. 325, a, 10, a. 3. 

§ 36. A writ of etror to a State court nasi reit on matter a wbMtM*i 
apparent in the record, whether a court of law or equity ; ^^^J^f*^ 
UM lies only to the highest court in the State: 8. The '^t'=S»IiiK' 
port of the case by the judge is no part of the record, is but 1. 4W» 
a matter in pai$ relating to a new trial. Writ of error dia* 
missed without costs where the court has no jurisdiction. 

§ 37, The Circuit Courts of the United States have juris- 2 WkflttoB*^ 
diction where the parties aie of the same Stale, but their ^ 

respective lUas are oerlved firom diffenmt Statai. See Flaw* 
let e. Clarfc, Ch. 48, a. 41 ; C6tMa As al* «• Lewii. 

§ 38. A murder committed on board a ship of war of the o Wheaton'i 
United States lying in Boston harbour, is not cognisable in J- ^Zif*** 
the Circuit Court for the District of Massachusetts. The niinSi 
indictment was grounded on the eighth section of the act of 
Congress of 1790, ch. 9, for the punishment of crimes. The 
section provided for the punishment of murder &c, commit- 
ted upon the hi^h seas, or hi any river, haven, basin, or 
bej,ottt of the junsdictioa of anr particular State.^ Held^ 
this is to be construed to mean a nay &c, which is out of the 
jurisdiction of any particular State ; and that Bo?ton harbour 
and bay Is clearly within The jurisdiction of Massarliusrtts, 
a particular Stale : further held, other phcey raealjoned iti 
the third section in said act, means other territorial place, 
not a ship of war &c. ; therefore, this act did not extend to 
this case ; and the Circuit Court has no jurisdiction in cases 
of crimes of murder Acc., but such as it has under this act ; 
but it seemed to be the opinion of the court, that Congress 
mij^ht have extrnded the jurisdirtion of the Federal cotirts 
to murder and other crimes committed in ships of war &:c. 
lying in the ports and harbours of the United States. " The 
jurisdiction of a State is co-extensive with its territory i co- 
extensive with its legislative power." I'hb is generally true | 
but what is its territory ! How ftr does its legislative power e>- 
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Ch. 1 87* tend ? CeHaiidy not to the United States nav y y ard m Chafto' 
ArU !• town, nor to the internal government of a United States ship 
s^fy^ of war lying in the harbour of Boston, of Saleoi, &c. ; and 

as the anove decision is according to the true construction of 
the said ru L of Congress, it is very doubtful if there is any 
• la^v but the articleb of the navy, to punish crimfis coiDfflitt€» 
in such a ship. 

R^iTam'- § 38. G^«ry>umdicriori. Circuit CburU have no power 
croD V McT' ^ set aside a decree in equity, on motion, after the term at 
Bobwtt. which made. If the deft, be of one State, and one pit. of 

another, and so as to them properly in a Federal court ; but 
if this pit. join with another, and \i is not alleged of what 
State he is, the suU must abate, cxccpi the first pit. have 
such a tli-^tioct interest he may alone have a decree, without 
allecua^ the other pit.; same as to defit. The judges of 
the Circuit Court of Kentucky were opposed in opinion in 
this case. But 3 Wheaton^s R. '60(K if the judges of the 
Rmb ». Trip- Circuit Court for the District of Columbia, be opposed in 
opinion, the Supreme Court has no jurisdiction : its appellate 
jurisdiction in such case extends only to a final judgment or 
decree. 

3 Wheaton'» § '^^ robbery at sea. United Stalco v. Taltner h al, 
k.610, 644, See Cb. 210, a. 7, s. 6. The crime cannot be punished by 
our courts, if committed on the high aees« on board of a veO' 
set wholly belonging to foreign su^ecis, and by foremen* 
This is not piracy within the act of Congress. 

See importr^nt cases as tothe jurisdiction of Federal courts, 
in relation to State courts, Ch. 224, a. 10, s. 1, 2, Cselstoa 
h. al. T. Hoyt & nl. 

13 Maw. It ^41. The Supreme Court of the United States has no ju- 
^i^^jjf *• risdiction to issue a writ of error to a State court, unless the 

* record of the action shews the matter on which the party re- 
Hes for a reversal of the judgment : 2. The report of the 
judge of the proceedings at uie trial, is no part of the re- 
cord ; nor arc the reasons given by the judges for their 
opinion ; nor arc the papers •\m\ rio< umcius Tiled in the case. 

14 Mass. R. 6 42. Trespass against cuisloiri-housc ofliccrs &:c. for tak- 
Se'»^Joh*» lug aiici carrying away certain goods : they claimed tu act 
M>o \k aL ° under the act of Conercssof March 3, 1815, which provided 

in stibstance, that it snail be lawful w any acUon &c. before 
any Slate court for any thing done &:c« by officers of the 
customs, " after final judgment for either party, to remove 
and transfer by appeal, such decision during tnc session or 
term of said court, at which tlie same shall have taken place, 
from such court to the next Circuit Court of the United 
States, to be held in the district in which such appeal shall 
be taken in the manner aforesaid s" and final judgment in 
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the action being given in the State court, such appeal was Cn. 1B7. 
claimed to the Circuit Court of the United States m Mai>.sa- ArU 7. 
cbusetts District ; and the State court denied the appeal ; v«^>v^^ 
and bddf this act of Congress waa not warranted hj the 
oonstHution of the United States. This act was enacted af- 
ter this suit was commenced, and had expired before the said 
judgment was given b the State court (Supreme Judicial 
Court.) The verdict was against all the defts^ ^ but all did 
not attempt to justify under said act, but one merely pleaded, 
not f^vjlhf. Pit's, counsel also urged, that if the det'ts. meant 
to hn\f availrd themselves of this act they should have en- 
deavoured to remove the cause the first term after the law 
was enacted. The act expressly Including aciions pending 
when it was passed j but the Stale court did not rely on thqsc 
matters, bat mainly on the ninth amendment to the constitu- 
tion of the United States, by which it is declared that ** no 
lact tried by a Jury shall be otherwise re-examined in any 
oourtof the United States, than according to the rules of the 
conunon law ; and held^ that to carry actions from one court 
to another by appeal, is not according to the rules of. the 
common law. The pit. relied on the first section of the 
third article of the constiiistion of the Uiiiied States; and 
thought that the said amendment had no reference to the 
present case; and cited G Cranch, Durousscau t. United 
States : Slate court also said, that the Federal constitution as 
originally adopted, authorized an appeal from a State court 
to uie Supreme Court of the United States only, not to any 
inferior Federal court ; and since said amendment " the appet 
late power, even of the Supreme Court of the United States, 
can only be exercised over questions of law appearing of 
record that is, by writ of error only, " no such thing as 
an appeal bein^^ known in that system," — the common law ; 
and no "re-examination of facts once tried by a jury, except 
in cases of new trial," to be granted only by the court be- 
fore which the trial was." 

§ 43. JurisdicUon on the tiomt^fifth section of the judiciary 4 Wbeat<»iiV 
ad (fSqtUmber, 1789. This was error to the Supreme ^.^/^olb!^ 
Court of Pennsylvania : Held, 1st, The Supreme Court of 
the United States has no jurisdiction in the case, if the State 
court decide only on the construe tioti of State law, a matter 
confined to the State court : 2. To give the Supreme court 
of the United States Jurisdiction, it must appear from the 
record, that the constitutionality of a State law. or an act 
of Congress, was drawn into question : 3. Bui it is not neces- 
sary the record, in terms, state a misconslrnciion of an act of 
Congress, or that an act of Congress was draw a into question, 
li is enough ihe record " show that an act of Cooi^ress was. 
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Ch. 187. applicable to the caat:^ 4, Had the fact of insolvency 
Art, 8. pcared on the recMfd, lo at to let in the United States' prio- 
rity, that would have enabled the Sinpnae Cwm of die 
United Staieii to refiie the judgment ot tha Sitta eoart. 
aDa1lu.aai, $ 44. Ststmuntof factt^ oAere ooneiMfiM. At when ( 



330, wiscart of equUj and admiraltj jurisdiction ara removed ioto tk 
Supreme Court of the United States, widi a statement of 
facts according to the provisions of the Federal jadidar? 
act, but without the cvicfence, it is well, and the statement b 
conclusive as to all the facts in it : 2. If removed with suck 
statement, and also with the evidence, still the statement ii 
conclusive as to all the facts in it : 3. What is or is not rack 
a statement of facts. 
4 Mm, a, ^ 45. In a suit in a courtof the United States, hj an iadat- 
idin>"o see on a pronuHOfj note, it nrost appear of racoid the oripoal 
Bttikor' parties to it were dtisens of dilferent States, as wdl si tk 
ifwtb Amer. parties in the action $ or one a citizen and the other an aliok 
^~^J^ This must mean when the Federal jurisdiction depends m 
Cnm, as. the situation of the parties, and not on State misconstndios 

of Federal law. But see Ch. 20, a. 1, s. 13, contra. 
8Cran.229.- § 46. The Circuit Courts of the United States have juris- 
• Cran. Ho. Miction in writs of right, if the property demanded cxced i& 
value J500, though the demandant recover less: so the 
United States courts have jurisdiction, though the claimiof 
a State may be affected ultimately. 
4CMULS0S, §47. SotheCiiedtC^ liasjiirisdietkmwiiaa thsplu 
to^^ol. isftnalien,andthedeft.a€ttiaenof a8tate,theiighhalhbi 
ffc^ntiV executors, and the testators of both were citisens of the same 
State, and the jurisdiction on the condition of the bond* 4 
Crancb, 316, United States v. Mc DowelL 
Art. 8. Courts in Massachusetts, 

§ 1 . These never have been numerous, generally one Su- 
perior or Supreme Court, having jurisdiction throughout ihe 
Colony, Province, or Commonwealth ; county courts having 
jurisdiction in each county, — as the Common Pleas, Sessions, 
iVobate, and Justices of the Peace^s Courts. Though cor 
courts liaTe not been numerous, and all established hj chl^ 
ters, consdtntions, or statutes, jet such have been the Tsriooi 
arrangements of them, from time to time, that it would be t 
useless business to notice the verj numerous institutions, and 
organizations of them ; therefore a mere sketch only will be 
attempted here. 

§ 2. A proper court of chancery never has been established 
in Massachusetts ; nor any ecclcsiasiical courts ; but only 
ecclesiastical councils, /or advice in mere spiritual concerns; 
and as early as 1641, provision was made by law, that churck 
censures should not alTcci any man's civil rights ; hence 
commimication has had no effect as to those rights* 
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f aw JMmfjk wiili of error in MMUclwntti liav« efw ^ 137, 

been allowed^ as ooe mode of correcting; erroneous deciaionsi ^|^^ ^ 
yet, in practice, they have been but Rttle resorted to ; be» ^^>^^^ 
cause, in the first place, there never has l)een any proper 
covirt of errors diiitinct from the Superior of Supreme Court, 
so that when a cause lias been decided in ihat couit, as all 
causes of much importance usually have been, there has been 
no way to bring a writ of error, but in that same court u> reverse 
m comet its own dechiooo : 9. AppoaU and miewa have 
beoR olloirady and rcooited to generftllji horn an early pe- 
riod ui the rettlenwiit of the state, and mtO within a hw 
yean past, the lev and /ka were ccmsidered and settled ai 
the same time, and in the same trial, in which all the jii4s>^ 
of the court aided and directed the jury m matters of law. 

§ 4, As no reports of adjudged cases were published till ^ 
the year 1803, it is now not possible, in any good degree, to 
ascertain on what pnnciples our courts proc eeded ; how they 
construed the common law, or our own statute*, or how far 
they adopted English statutes in deciding a muUkude of ques- 
iMi, that must have arisen in about one hundred and seventy 
yiT l i MBong a free and active people, ever arakmi to have 
dl tihoir ooMrovcraies and disputea settled aocordmg to kw. 
It wflllie^lhnnd, that our Colon v, Province, and State courts 
have baani mgf^zed and esubfished by certain acts, giving 
them powers generally ; but that their powers in detail have 
been generally vested in them by numerous statutes, direct- 
ing where suits should be broaght, prosecutions had, and maW 
ters transacted ; none of this detail need be here noticed* 

Aht. 9. Matiochnsetts Colony courts, ^ 

§ 1. These were estabUshed very early, and in September, C.kf.tM/^ 
1639, the legislature ordered that every judgment of court, ^ 

with all the evidence, be recorded in a Doc«, to be heffL to 
peeterity also that recoide be *^ kept of all will^ adnihii»> 
4ntioni^ and inventories,^ marriages, birthii and deathe s thii 
was a ^ood law, and had it been well executed, moch veiy 
useful ttfionnatieii and law had been handed down to poo* 
terity. 

§ 2, It does not now appear when the first inferior courts 
in the Colony were established. The Court of Assistants, 
established by the charter of 1628, was always in the Colony 
a Superior Court, as will appear presently; and as early as c. &P.L«wsy 
1643, there were county courts j and as the pit. w as punished 46,46,47,40. 
vith eosto raing m them, in matters of trupatt^ where his 
danages rmmd were under 40ss it is to be inferred Ihore 
were courts inferior to the county eeurts. In 16451; it ag^ 
|Maro. that oome actions wm triable before the cobnuis** 
aiMCfo of Boston;** and actions nndor 40$. bcfwe tbev^or 



Digitized by Google 



PLEADINGS. 

Ch. 187. before one magistrati, "or the three commiimieflera forcBd' 

ArU t* ^6 ^^^^^ causes/' 

As early as 1641, the general court complained that the 
" country was put to great charge by this court's at^ondm? 
suits coaiaieMced or renewed by petition or review," ai,d 
puniiihed with cobLs, and even; a iinc, a pit. who broughi a 
groundless action into this court. 

§ 3. By an act passed in 1650, an ap{)eal was alkmrf 
from any inferior court to the Court of Assistants, wbsie d^ 
cision was final, except in some special cases. By soothe 
act of 1654, parties and courts were forbidden to transfer 
private causes to the General Court ; but the Inferior Court 
was allowed to state the question to be decided, to the Genera! 
Court, and take its decision, suspendini^ the suit in the mean 
time ; so that the General Court thus decided the difficult 
questions, in substance, even in private or civil suits. 
Sfw*^^^ § 4, By acts passed in 1G47 ifcc, any magistrate in a town 
^ * where he dwelt, was empowered, at his discretion, and wii^ 
f out a iury, to hear and decide all causes arising in his e<N» 
ty, debt or trespass, not excelling 40t. This same act pn> 
vided that where there was a town in which no magistrate 
dwelt, the Court of Assistants, or Co^ty Court, might, oa ths 
request of the town, ^ appoint three of the freemen as cooh 
missioners, in such cases they, or the major part of them, 
to hear and determine all such causes (debt or trespass) uo- 
der 40^., where either party wns an inhabitant of thr town; 
these commissioners were sworn &,c., as were all associates 
in county courts; and wlicre any commissioners or a ma£ia- 
trale was a party, the seltcimen oi the town were maoes 
' court to decide on such special case ; and no debt or trespsa 
under 409. could be tried in the County Court, but by appeal 
from the magistrate or commissioners, except in cases oif list* 
tery and deiamation. Bj an act passed m 1651, ibeoooh 
missioners in Boston were annually chosen, and were empow- 
ered to try and decide causes under £lO, with one magistratf. 
residing within the town, and each commissioner was made 
a judge in criminal cases, where the fine did not exceed 40i. 
for one oflence, but an appeal lay from all or any of them lo 
the Court of Assistants ; and every man appoiiUed a tows 
commissioner, was to be approved ol by the county conft 
^^i''*^ § 5. By acts passed in 1634, 1642, &c. it was ifedaic^ 
^ that the chief civil power in the Commonwealth was tcsw 

in the General Couit, consisting of magistrates and depalie^ 
(among other things) in matters of judicature. Till 1 644, they 
sat together ; but by an act paned in Match, 1643, it w»5 
proviacd " that if the magistrates and deputies shnll h^pmi 
to fMeg in an/ case a£ judicature, either civil or crinuiok 
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•uch case shall be determioed by a major vote of the whole Ch. 187* 
court, met logethcr." Aft. 9. 

§ 6. By ao act passed iu 1639, two courts of assistants y,.^^^^^^^ 
were appointed to be hotden id Ooston, yearly, lIic gover- ^ p.Umi^ 
nor, or deputy gorernor, and the rest of the magistrates, o& 
days appointed, to hear and determine all, and only, actions 
of appeal from inferior courts, all causes of divorce, all capi- 
tal and criminal causes^ extendbg to life, member, or banish- 
ment;" and the «;ovcrnor was impowered to call special courts 
" for the trial ol any malefactor in capital causes." 

§ 7. Cvuiitif courts. One was established in each county, to 
be held by the magistrates living in it, or any oilier magis- 
trates tiidt could aiLciid the same, or by such magistrates as 
the General Court should appoint, from time to time, to- 
gether with such persons of worth, where there shall be need, 
as shall from time to time be appointed by the General Court, 
(at the nomination of the freemen of the county) to be joined 
in commission with the magistrates, so that there may be fi?e 
in all, three whereof may keep a court, provided there be one 
magistrate." This County Court had power " to hear and 
determine all causes, civil and criminal, not extending to life, 
member, or banishment," or to causes of divorce. In this 
court, was a jury of inquests and trials ; and in it, also, probate 
matters wtre considered and beiLlcd ^ and it deserves our at- 
tention that, in this act, our ancestors provided for special 
coturts to expedite the causes oistrangtrs^ and allowed them 
their choice of courts in which to sue. 

In the year 1672, the General Court resolved, that all re- ^ 
views were to be entered and prosecuted in the court in which ^* 
the action was first commenced. (In this year the Colonj 
laws were revised the third time. 

§ 8. Chance nf court, A. D. 1683, to provide against the 
rigor of the common law," and to prevent numerous applica- 
tions to the pcneral Court, whicn, it seems, exercised aU 
chancery powers, and to expedite justice, this Generel Court 
passed an act to estaUish a court of dutnur^ff to consist of 
the magistrates of each county, being, as recited, annually 
chosen by the freemen ; and this court was authorised upon 
bill of complaint, or information, ^containing ntatter of apprh 
rent equity^ to grant summons or process" to the deft, or wit- 
nrs'jps ; to examine parties and witnesses by interrogatories 
upon oath; and on a full hearing and consideration, this Chan- 
cery Court had power to make their decree and determina- 
tion according the rule of equity, secundum equum tt bonum^ 
and to grant execution thereon ;" but in every case the party 
dissatisfied had an appeal to the the next court of assistants, 
filing reasons of appeal as in oAer cases ; anji the magMtratei 

▼ot. YI. 51 
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Ch. 187. npjjc alcd from, hm\ a right to give the reasons of tlicir judg- 
Art, 10. ment below, while sitting in the Court of Assistants, but nof 
to vote in this court. '1 nc decision in this court was to be 
final, exce[)t in some great tabes an apjjeal lay to the Gen- 
eral Court J and generally, that might order a review in tht 
Cbunty Court, with a ftecond appeal to llie CoarC of As* 
sistatits. 

L P. law, § 9. By an act passed in 1645, a party in an inferior oonrt 
might review, on any new evidence or natter, in the same 
court, and then, if dissatisfied, might carry his cause to the 
General Court ; but in that no cause between party and party 

could first be tried. 

§ 10. Vvom this sketch, it will be seen on what principles 
the Colony courts were tatablishcd; and it will be observed, 
that no care was taken to keep the legislative, executive, and 
judicial poweia distinct aiid separate i and it will also be ob- 
senred, that near all the judges were annually elected, especial 
ly the auittanu^ called the magittralet^ and the deputies, who, 
generally in the last resorts, administered the judtcto/ powers 
of the government; but notwithstanding these and someoCher 
defects, justice was well administered by these courts, because 
it ^vns administered by men, and among a people, of sound 
morality, who had, to guide them, the sound principles of 
common law. Our attention is naturally ( xciied to sec how 
a people destined to be great, commence their judicial sys- 
tem ; they had one irmdo that rarely errs, "a heart and con- 
science right towarda God and towards men." 
AaTt 10. Matsackusetts Proumcial Omrti. 
$ 1 . As these were of a character between those of the Col- 
ony already considered, and those of the Commonwealth to 
be considered in the next article, it may be sufBcient here 
very briefly to notice them. These were established under 
the rhartcr of William Mary of 1691, and by ccrt:^in stat- 
utes passed whilst that charter was in force, and the con- 
stitution of the Province. 
Charter of §2. By this charter the Provincial legislature was em- 
^ jiowercd " to erect and constitute judirntories, and courts of 
record, or oiher courts, to be held in ihc nainc" of the king, 
to hear try and determine, all manner of crimes, ofiencea, 
pleas, processes, plaints, actions, matters, causes, and things 
whatsoever, arising, or happening within our said nnvince 
or ten-itory, or between persons inhabiting or residing 
there;" "and for the awarding and making out execution 
thereupon,'' By the snmc charter the governor, for the 
lime beitjg, with the council or assistants, had f owor to "do, 
rxernte. and perform, all that i- T cressary for liic probate of 
wills, and granting adminisiraiions for, touching, or concern- 
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mg. any interests or estates which anj person or persons Ca. 187, 

shall have \uiiaa our said Province or territory." But any Art, 10, 

party dis6ati&lieU with the decision of a Provincial court in s,t^v"^^ 

any peraonal actMn of the value of £800 aterliogt or more, 

might in fourteen days after aeDteooe in such court, appeal 

to the king in his privy council, giving security &c«; and^aa 

before stated, the admiralty juriadiclioo was reserved to the pji^y g^jj 

king; and the governor and council were also, in the i^rov- iflosk ilid 

ince, the court to decide all disputes as to marriage and 

divorce. 

§ 3. Suptrior Court, In pursuance of the above pOwer, the JP»wln«tal 
PpDviucial legislature, in 1699, instituted •* a Superior Court of layi of 
judicature over the whole Province," to be held by one chief IM 
juatice, and four other justices ;^ three of them to be a quo- 
rum ; and they had jurisdiction and " cognizance of n1! pleas, 
real, personal, or niixt, as well in all pleas of the crown ; and 
in all cnalters relating to the conservation of (he peace, and pun- 
ishment of ofTenders, as civil causes, or aciion^j beLwecu part^ 
and partT ; and between their majesliet and any of tfaeur 
aub^ects^^Ec; and Co hear, give judgment, and award exe- 
cution thereon. This was also a court of assize and general 
gaol delivery. The ph. had liberty to begin his suit in this 
court or in the inferior court, as he pleased ; and if he be- 
gun it ill this Superior Court, the party losinc; had liberty to 
review once in the same court ; but no action of less value 
than 40s* could bo commenced in the inferior court, or in the 
Saperior, of icsa than £10, cicept where the freehold came 
in question; or upon appeaL 

By the act of 1699, the powers above vested in thiscovt 
were recognised, and this act also authorized it to hear and 
determine all actions &lc, brought before it by appeal, re- 
view, writ of error, or otherwise ; and generally to take cog- 
nizance of all other matters, as fully and amply, to all in- 
tent and purposes whatsover, as the courts of King's Bench, 
Common Pleas,aiid Exchequer, within his majesty's kingdom ^ 
of England, coaJd do ; and this court as well as the C6mmon 
Pleas, had power given in 1699, to fill up the petty jury de 
tafihus circum^fanfihus. This reference to the three imy)or- 
taut courts iu England, makes it very material to find what 
were in 1699, the powers and duties or jurisdictions of these 
three courts, in ascertaining the powers and duties of oar 
Provincial Siiperior Court ; and as of this, b^ act of Feb* 
niary 1781, our present Supreme Judicial Court, was 
made the successor ; hence, it also has the powers those three 
courts had' in 1699, though it may be a question if any of 
these three courts then had any powers capable of being 
exercised in this btate, which were no: given to our Supreme 
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Ch. 187. Judicial Court, by the act of July 3, 1782, hereinafter men* 
^rL 10. tioned, the expressions of which are very lull and compre- 
\_^ ^-^r hensive. If there be any doubt, it is in ibis: the Court of 
King's Bench is the custos morum of the realm ; perhaps 
there are no expressioDS in our said act of 1788, so compro- 
hensive as this ; and see art. 1 7 and 1 8 th» chapter ; thus 
the powen of this court were derived kom many sources, 
by no mcr^n«; utII dcfinrd. nnd its powers and dntie'^ i\re still 
more uncertain, since a ponion of them, not well definedi 
' has been transferred to the i cderal courts, 

§ 4. Inferior Court of Camnufn Picas, By the same act, 
and one passed in 1699, this court was established in each 
county, to be held by four justices, duly appointed and con* 
missioned, three a quorum : their power, to hear and deter- 
mine '■^ all civil actions arising or happening within the same'* 
county, ^Hriable at the common bw. of what nature, kind, 
or qtiality soever; and upon judgment given thereon, to 
award extcuuon but the party cast had an appeal to the 
next Superior Court, from the verdict and judgment. The 
case there to be finally tried ; or by a new process the cause 
might be reviewed once in the Common Pleas ; and the par^ 
ty aggrieved on the review might, in ten days, " bring hs 
writ of error for the trinl of the said rnsc, nt the next Supe* 
nor Court in the county, and there the decision was final. 
Appeal regulated &c. from the proceedings on the ^v^il of 
error, security to be given to prosecute the appeal or writ of 
error ^with tffeci, and abide the older of the court 
and on the appeal, each partv allowed the benefit of any 
new. and further plea or evidence," and the appellant to file 
the reasons of his appeal in the court appealed from, fourteen 
dny^ before the sitting of the court appealed to. This Court 
of Common Pleas was held four times a y^ar, and when the 
Sessions was held, and at the same ^ulace j and its pio<:css 
ran through the Province, and was summons, capiasy or at- 
tachment; bat no action under the vahie of 4(lt. could be 
brbuj|;ht into this court, unless where freehold wasconcemedt 
or an appeal from a justice of the peace* 

Grnrral Sessions nf the Peace* By the same act of 1 692, and 
an net of 1G99. 'i his court was established in each county, 
to be held four time a year, by the justices of thr peace of 
the same county ; empowered " to hear and df terinine all 
matters relating to the conservation of the peace, and pun- 
SMULia. ishment of offenders, and whatever is ]by them cognisable 
according to law." Numerous powen were vested in this 
court from time to time, by many statutes. By the act of 
1690, the deft, was allowed hb appeal to the next court of 
assize &c. ; 
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§ 5. Courts of justices of the pmct. By the same act these Ch. 187» 
courts were established, and therein " afi manner of trespas- Art. 10. 
ses and other matters not exceeding tke. value of forty shil- ^.^^^^^ 
lings, wherein the title of land is not concerned,^ might be 
heard, tried, adjudged, and detemitiied that is, " by any of 
their majesties justices of the peace of this Province, within 
the respective counties where he resides.** Mode of pro- 
ceeding pre?rrih(»d : execution v^^as a warrant of distress 
against the deft's. goods and chattels, and for want of them, 
ag-ainst his body; cosis fur the party prevailing against the 
p«ri y cast j and the justice was " required to keep Hsir re- 
cortls of all his proceedings -y'' and the part^ cast Ind libertj 
to afipenl in civu actions, to the next Inferior Court of Con^ 
mon Do iS in the county, and the deft, to the Sessions, in 
criminal suits, jiving security to prosecute his appeal "with 
efTff r. and to abide the order" of the conrt appealed to ; and ^ 
each party was allowed the benetit of any further plea or 
evidence;" and if on such plea or rvidonce, the first judg- 
ment was reversed, the appellant has no costs lor the first 
trial. 

And by the same act it was provided, that all matters 

and issues in fact, arising or faiappening within the said Prov- 
ince, shall be tried by twelve good and lawful men of the 
neighbourhood and no person could be a juror but one 
who had a freehold of AOs, a year, or pei-sonal estate of the 
value of £,50 ; and jurors for each court were elected out of 
the whole number qualified to serve, in a meeting of all so 
quali6ed in the town $ and there was no ceremonj in taking 
oaths by jurors, justices, witnesses, or otherwise, but by 
^ lifting up the hand as has been accustomed." Each court 
had power to make nrro*:?ary rn^es and orders : no pro- 
ceedings to abate ^c. for circumstantial errors, as alK)ve 
stated ; and all to be in the English tongue. By an act pas- 
sed in 1 74 2, it was made no longer necessary to file reasons 
of appeals except in probate causes. 

§ 6. Gwrf 0/ ChanUr^* This same act provided for this 
court in the Province, with full chancery powers to be held 
^ by the governor, or such other as he shall appoint to be 
chancellor, assisted with eight or more of the council but 
no evidence is found to show that this court was ever organ- 
ised. The justices in any of the above Provincial courts 
had power, where the forfeiture of any penal bond was 
found, to chancer the same unto the just debt and dam* 
ages.** By this act the appeal to the king was not confined 
to personal actions. In 1693, another act was passed, but 
not executed. 

Thus in 1692 and 1699, pur courts were established on 
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Cum 1^7^ the principles on which thej ia sulwlaiice remained tw the 
iffi* It. close nearly of ihe eighteenth ceotury, and such were io 
substance ihc courts in the Colonies and Provinces general- 
ly, become the United State?. In several, however, beyond 
New England, a court of chtmcery was m fact esiabUshed 
and continued. 

§ 7. Sometimes special courts existed by conunission to 
try piracies, robberies, and other crimes comioitted cm the 



dTmS A? ' Bv an act pasaed in 1719, the proceedings of the 
\ judges of probate, and of the probnte courtai were regulated 
and placed on those grounds on which thej have been 
aance aubatantially continued; but in connexion with aaid 

clause in the charter of W. Si M. above recited. 

JoSrs'iraa. •^^'"'^^w**''* Commonwealth's courti* 

§ ]. Tiicse were established in July, 1782. 
MalMaet, §2. Supreme Jndiciai Court, By Massachusetts declare- 
«JM,56,fl8| tion of rights, ii is declared that the judges oi tins court 
shall " hold their olQccs as long as they behave themselves 
well f and that they have honourable salariea aicertained and 
estabiiBhed by standing laws* Bj Che conacitatioii, ch* a* 1, 
Altered by « ({|^ governor, With coosent of flouncil, may remove the* 
"™f"i' upon the address of both houaea of the legiaiature;" and 
constitaiioii» (^rt. 3,) each branch of it, as weU aa the governor and cobb- 
la^L cil, may require their opinions upon iraportrint question? of 

4aw ; and ch. G, a. 2, they can hold no otln r ofRce or place 
under the State, or any other Stale govnument, or power; 
nor can they be State senators, representatives, or counsel- 
kii s. They take the usual oath&. 
y*** § 3. By this act this court is instituted and established to 

Jnlys, 178S. ^^^^^^ q{ ^hief and fonr other juatkea, mhaMcants ef 
the State, appointed and commisaioned by the governor, with 
advice of council $ they^ or any four or three of them, to form a 
court* Its power eztenda to *^ all civil actions between party 
and party, and between theCommonweaUh and any of the sub- 
jects thrrrof,'' broiii^ht before ibera, by appeal, reneir. 
writ of ( ] ror, oi- otherwise niso to " all capital and other 
ofl'ences, and nubd (mean ours whatsoever, of a public nature, 
tendinflf either to a l u ench of the peace, or the oj jprejNSioo of 
the subject, or raising oi iaclioii, coiiuoversy, or debate, to 
any manner of niisgovernmcnt, and every crime whatever 
against the public good ; and shall by virtue of their offices, 
be severally conservators of the peace throughout the Goo- 
inonwealth to punish according to statute nw« and wbert^ 
there is no statute, according to common usage and practice : 
to bring before them " by certiorari^ or other legal methods, 
indictmtnta, or other criminal proaecutioos pending in, and 
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retords of sentences, orders, decrees, and judgments of, any Ch. 187; 
court of inferior criminal jurisdiction, and to proceed, order, ^rt. 11. 
and award thereoD, as shall be by law provided and direct 
ad to administer oaths, and ^no punish at the reasona* 
We discretion of the court, all contempts committed ajE^inst 
the authority of the same and to issue* writs of mandamus , 
^bifttftUhUum, as above itated : to admit attpniies, appoint 
rans, adjourn, 

" § 4. By this act tbis'cetirt is nade the** Sopremc Court of Mm. aet» 

fyobate," and has original jurisdiction where any judge of 

iMtatl^ is a party or inteMtadi and appellate Juriacnctioo in ' 

Ml other probate matters/ ^ 

§ 5. By this act thi;^ court has power to hear and try all Mass. act, 
questions of divorce and alimony; before decided by the JJJb 
governor and council. 

§ 6. By this act, the Supreme Judicial Court was cmpow- Mass. act, 
ered to lake cognizance of all matters cognizable by the said Feb.20,wai. 
I^iperioir Court of the Province and Court of Assize, unlesa 
dMttad fttfaerwise 1>jr the conathotioa of lavs* 
Vi t. ^By various othtr statutes, powers have been given to 
court, from time to time, on many particular subjects^ 
In ft i t is a ed under their respective heads^ as to license the sales 
#f estates, to bail in certain cases, to grant reviews, &c. &c* 

§8. Since 1796, several material alterations have been Mass. set, 
made in the orgnniz^ition of this court, though no material M*gch Al, 
alterations in its powers. By this act, after August 1, 1797, 
the clerks of the Common Pleas, in their respective counties, 
were made the clerks of this court, aiul the keepers of " the 
records of the doings and proceedings of the said court, in 
their respective counties so that since that time the records 
of this court in each county, generally have been kept in the 
county : but it bas had a circuit clerk to attend it generally 
on its circuits, who has had power to give all necessary cu- 
rcctions to these county clerks, subject to the control of the 
» court. 

§ i). By this act, the jusfires of this court were incrensed Mast, aet, 
to seven, and any three of them made a quorum to hold a ^JjU**^ 
court, and to discharge " all the duties thereof;*' was divided 
iolo two circuits, the easicrn and western, Suffolk excepted; 
the new arrangement took place September 1, 1800. This 
act enabled these justices to hold two courts at the same 
time, and each to all btents a supreme judicial court« Hence 
arose some very contradictory aecisions of the same court* 

§ 10. By this act two of the said justices vrere empowered Mass. act. 
to hold the court, instead of the three, whenever one of the h 
three could not attend, by reason of sickness, or accident, or 
was interested, or related to a party, or had been counsel io 
the cause* 
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Cb. 187. § 1 1* this aet the juetkea of this court were reduced 
Art, 11. to their onginal Bumber of five. This act apuouited ihc law 
terms in the several counties to be held by aii the said jut- 
Mass, act, Uces, but anj four of thpm might constkute a quorum, or ;;ny 
^fcK^2», three, if two were unable to attend, by reason of sicknesjs or 
other personal disability. This act also a{ *[ onitw! the nisipriui 
terms or sittings in each county, to be holdi u by one or more 
of the said justices. The 5th section of this act authorized 
bills of exceptioofl to the opinions given at the courts or terms 
held by two or one of the said justices; ai I ^^cclion 6th di> 
reeled indictments for capital ofiences, motions for new trials 
and appeals from prohntc decree?, to be tried by three or 
more of the said justices. This act was limited to three years. 
MaAs. act, § 12. This act provided for the appointment of a rc^x)rter 
^f^^ ®' of the decisions of this court to be annually pubiiaiied ^ rt- 

flikoveable at the pleasure of the ezeeutive. 
Mass act, § 13. Thls ftct repealed the act of February, 1804| and 
^ established a court of one chief and four other justices^ and 
no more ; and appointed in each county the law terms to be 
holden by three or more of the said justices; also the terms 
to be holden by one or more of them, and provided for bills 
of exceptions at Uiose holden by one justice; section 6th 
provided that all indictments found for a capital ofience; and 
all motions and petitions for a new trials ana all appeals from 
probate decrees, and all questions of divorce and alimony, 
and all questions of law on statements of facts agreed by 
the parties, or special verdicts, and all issues in law, should 
be heart], tried and determined exclusively in the law terms, 
to be holden by three or more of the said justices ; and that 
all other matters be heard and decided by one or more of 
said justices &lc^ either at the law terms, after the law cases 
are decided, or at the otter terms* Section 9ih provided 
that the appomtment of clerks, and the establishment of 
rules of practice, and admission of attornies, should be by 
the full court exclusively. By an act passed 1S20, one judge 
can try causes of divorce. 

§ 14. In each of these numerous changes, in less than ten 
years, a long act was passed, only the most material princi- 
ples of whidi can possibly find place here. This court has 
jurisdiction in civil and criminal causes : and, 3. Partially of 
questions in equity : 4. It superintends inferior courts, and 
revises their doings : 5. It finally construes all State law that 
does not involve in it a construction of Federal law, so as to 
involve in its decision a construction against this Federal 
law ; but it is not true (as has been said) that this court is 
empowered to supervise and reprehend the other two 
branches of the government*" 
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Art. 12. Court of Common PUfis. Cr. 187. 

§ 1 . This court was established by this act in each county, ^rt. 12» 
lo be held by four justices, inhabitants of the county, appoint- Vs^^-v^^ 
cd and cooimissioned by the governor, and during good be> j^^^^ 
ImvHMir, three of them a court, and have cognisance m all the My 3, im 
matters the said inferior court of Common Pleas bad; and 
fmcess, appeals, and proceeding established, in substance, 
as in that court, as above stated; except by this act it has 
no jurisdicuon of acticMis under £4. originally. 

§ 2. By various statutes, passed from time to time, the Mu«.s^ 
powers and duties of this court have been cxiended on many {Jj^** 
particular subjects ; as usually seen in treating of those subjects, 
as, to license lihe sales of real estate, receive uie reports of ref(^ 
rees, appointed before justices of the peace $ to grant reviews 
and appeals in certam cases; as to the removal of paupers, 
boTif?s of sheriffs, apprentices, flowine; lanHs, &c. &c. This 
court remained as it was constituted, nearly, till June, 1798. 

§ 3. These acts provided for the appointment of a chief Mass. acij 
justice in certain cases, and three other justices j but did not ^JJI^**'* 
vary the poiwen or daties of this court. Mass. act, March 
14, 180& 

$4* Bjthis act, the justices of this court were limited to Mau. act, 
three, wherever any one of the four ceased to be a justice ; ^JJj^'* 

and also provided, that wherever any one or two of the 
standing justices could not sit or act, his or their pbces 
should be filled by a special jusi ice or justices, duly nfipoint- 
ed and commissioned by the governor for the purpose, and 
during good behaviour ; such special justices had existed 
from the Tear 1784* By the 8d section of this act, were 
IransfeRed to this court, all the powers and duties of the 
courts of general sessions of the peace, in the several coun- 
ties; except "as to erectinE:; nnd repairing gaols, and other 
county buildings ; allowing and settling county accounts ; es- 
limaLiiig, apj'ortioning, and issuing warrants for assessing 
county taxes ; granting licenses, ana laying out, altering, and 
discoatimiing highways, and townways ; and appoining com- 
mitteea, and or&ring juries for that purpose.^ By section 
Jl»th, no appeal was allowed firom this court, in any action 
founded on simple contract, wherein the pit's, drrnand ex- 
ceeded not $50, and if he demanded more, and on appeal, 
did not recover more in the Supreme Judicial Court, he paid 
costs to the deft, unsing after the appeal, made by the pit., 
but he had double costs after the appeal, if the deft made it; 
and no appeal allowed on default. 

By this act, this court has concurrent jurisdiction mih the Mtm, act. 
Supreme Judicial Court and Municipal Court in Boston, in JJjJ''* *^ 
larcenies, to the amount of $100* 

VOL. VI. d3 
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Ch. 187. § 5* This act authorized two justices of this ftourt lo it an.*- 
j^r/. 12. act the business of it, whenever the third was m a siiuation 
s^-v"^ to be unable, or disqualified, to act. Man. act, Matck 

Mam. act, § 6. Gfcuif O/WU Common PImm, By this act the courtft 
inl^^' of Common Pleas were abolished, and Circuit Couru of 

Common Pleas were established ; the whole State, exc^ 
Dukes county and Nantucket, was divided into six circuits, 
described in the act. In each circuit, this court was estab- 
lished, consisting of three judges, during goad behaviour. 
This court to sit b each coonty at such times and olacos, as 
wert by law apfioiiitod for hoiaioe the old courts oi OimiM 
Pleas ; anj two a court ^ had original and cattluaifc 
jurisdiction of aU civil actions, arising or happening within 
their respective cirruitf;." (eitrept ?uch actions wherein the 
Suprptnc Judicial ( om t (»r justices of the peace had original 
jurisdiction); also had jurisdiction of all such crimes &;c. as 
were cognizable by the Cooiuiun i'ieas j also " appellate 
junsdictioA of att ci? i1 actions^ and of all crimes and offciiecs 
where an appeal may now, by law, be made from the sentence 
or judgment of a jystice of the peace ;^ and all the usual pow- 
ers to award execution &c. &c. attending these principal 
powers. On the whole, as to its powers anu duties, this Cir- 
cuit Court merely succeeded the said old Court ot ( otnnion 
Pleas. By the 4th section, any party aggrieved at the judg- 
ment of this new court, might appeal in any real action, or 
in an^ personal action wherem any issue nas been joined^ 
wherein the debt or damages demanded exceeded*^ (100^ la 
the next Supreme Judicial Court in the counQr ; smd recog- 
nized to prosecute Szc.\ costs on the appeal regulated on the 
principles of the snid act, nearly, of March 9, 1804 : [this re- 
straint on appeal was removed by an after act.] By the 5th 
section, this court was authorized to grant ntw IriaU, on the 
prindides of the common law, at the same term, or in one 
jrear, on petition or motion, where it has final jurisdiction, or 
if it thinn justice has not been done. By the 6th section, 
one justice constituted a court, in certain cases, to call the 
docket, enter defau^s, and for decidinc^ questions of r?n inter- 
Icru'or}^ nature, and to adtourn, Sec By the 7th section, 
this court might diicct when the gronri nnd traverse jurors 
shall attend, in 1B21, this court was abolisiied, and a court * 
of OommoA Pleas throughout the State established, consisting ^ 
of four judges, one judge empowered to bold a court $ bat the ' 
powers and duties of it lu arly the same as those of said Cii^ 
MisA. aetef cuit Court of Common Picas. 

§ 7. By this act of 1811. ^^essions' justices were made a 
part of this court, in part of their terms fior sessions* purposes, 
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tttually two m a jrear, and those sessions purposes reserved Ch. 187. 
t» the Court of Sc$bioDS in the said act of March 9, 1804 ; jirt, 13. 
ajod Mftual^ two s^seions^ juatices m^ke such part of the said v>*v^^ 
Cirouk Court of C^nnBon FlmB. But id the year the m.^.. act, 
Couft of Session was again separated, aod made tocoBsisi of F«Ik 90^1819. 
Uurea justices in each countj, with tha powen left to it by 
the act of March 9, 1804. 

Art. 13. Court of Gentral Sationt of iht Peau m Matnh 
chusttts* See amtajct 

§ I, This court, as it existed in the Province, has been al- 
ready considered* BiiM.«»t^ 

J 3. By this act, it was established ia the Cbnunonwealth ^ 
in each ceuoty« and held by the justices of the peace of it, 
and empowered to hear and determine all matters relating 
to the conservation of the peace, and the punishment of such 
offences as are cognizable by ihem at common law^ or by the 
acts and laws of the legislature ; and to give judgment, order, 
or sentence ihereon, as tiie law dirccls, and to award execu- 
tion accordingly f thus, to find the powers of this court, and 
so of its substitute, we must trace the powers of it back to the 
common lan^, and to many ancient statutes, and examine A 
multitnde of modern ones, giving this court power on many 
particular subjects, treated of in different pr\rts of this work, 
where those subjects are considered. I'he warrants and pro- 
cess of this court issued under its seal, signed by the clerk, 
and ran into all the counties in the State j and any person 
sentenced in this court had an appeal to the Supreme Judicial 
Court, next held in the county, in the mode and manner pre- 
scribed fay the ict. This court had power to adjourn to. 
and to appoint its clerk to attend it, *'and to record* the pro- 
ceedings thereof." He was sworn, and during the plo^fsure of 
the court. By the constitution, these justices hold their com- 
missions for seven years, and are capable of reappointment. 

This court was usually held four times a year in each couo- | ^ 
tjr, whiB aBd whero the eommon pleas wis held. In Miuch, Holt on Li> 
1804, most of its powers wore trmfefred 10 that court ia the 
manner bofiNO stated. Bf 84 Ed. ffl. e. 1, had jurisdloiteii 
in libel cases. 

^ 3. By this act the old court of sessions was abolished, Mass, aef^ 
and a new cofirt established in fact. This act provided, that JjJJ ^ 
after September 1, 1807, *' the courts of general sessioDs of 
the peace in the several counties in this Commonwealth, shall 
he iiolden by one chief or 6 rf<t justice, and by so many asso- 
ciate justices,** as woro assigned to each county by the act, 
to be appoiotad and ODnmuMoBed by the gorernor be. The 
asmciaie justices were four b Suffolk, sht hi Essex, nt io 
MhUlefax, «x b WomMr, lie. % the third seaioB» Hi^ 
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Ch. 187. bad " all the powers and pnviles^es," and to perform " all the 
Art, 14. duties" of the old court ol sessions; but neither the chief 
^ • or associate justices could be appointed, or serve on any com- 
mittee to lay out, alter, or discoiuiiiue any highway ; also, 
were empowered to examine and allow any reasonable ac- 
count for services done in any })rosecution, for any criminal 
offence, where provision was not pieviously made. One could 
adjourn tic. 

Mafis. act» § 4 By tfus act the style was altefed to Court of Ses- 
Feb^»i8oe. SMMU^" and new commiasiaiis issued. This act seems to hafs 
TwtuHB. restored these courts to the powers and duties of the seanoos 
IS 19, as art before March 9, I804y except causes of criminal jaiwEo- 
Seo actT822. * causes rcbitiog to the support and mainlsn* 

2^s^>eei«i snce of bastard children, and causes which by law may 
jti-ticesadd- require the intervention of a jury in court." 
%d iic. ^ 5 Tgy. ^jjg aforesaid, this court was abolished, and its 

powers and duties transferred to the Circuit Court of Com- 
J Stra. 6—1 noon Plea?. Six justices of the peace may supersede their 
DoqgL lift. Q^j^ order quia improvide emanavit ; and their orders are to 
have every intendcneot io their favour. The King v. Wavel, 
2D. &iE. G6G. 

Art. 14. Courts of justices of the peace. 
16^1B Ed.' ^ ^' '^^^^ ^® numerous and important in civil and crimi- 
m.2.—M n^l concerns, and. deserve considerable attention. Bj^tbis 
Ed. lu. c. I, statute the offices of jusdoes of the peace were cceatsd ; diis 
^^s^l^^ 10. coveted, that in every county, good men and hwful Ice. 
•^1 Bl. Cool ahall be assigned to keep the peace.'' By these statutes tbs 
>ftl. powers and duties of justices of the peace were described ; 

and by this, they were empowered to hear and determine 
all felonies and trespasses in their counties," at the king's 
suit. The form of their eommisstoo was settled A. D. 1590. 
/ This appointed them all jointly and severally to keep the 

peace, and any two or more of them to inquire of and datec- 
mine felonies and other misdemeanours, quorum unui. 

^ 2. There was no justices of the peace jn Massachusetts 
Colony J their oflices were first created in the Province; aud 
in that their powers and duties were nearly the same as ia 
the Commonwealth. One haed lor not returning recogni- 
sance till the second day of the court's sitting. 14 Ma». 
R. S06. 

of Mfl^ha § ^ % ^ constiuitioD, they are appoiBted by the govar- 



^ m»m.M. ^ ^ wunmU and hold their offices for 

-^ears, liable to be removed on impeachment, or on the ad- 
dress of the legpahiture to the govemoi. Their powers and 
duties are generally pointed out by statutes. State and Fed- 
end. These are ?efy numwons, givuig them powers oq par- 
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ticular subjects, too many to be here noticed. But a few Cn. 187, 
Itatutes point out their principal powers and duties. Art. 14. 

4. This act describes their powers in civil causes, (loriner v.^y^v'"V-/ 
acts revised nearly.) By tliis act one justice may hear and Mass. act, 
determine all debts, trespa^ises, aod matters not exceeding £4, 
jbefbv0 aod by actofMireh 1808, #S0;) «m! where- ^i^i,,,. net. 
m tbe tMe of ml estate ia not in queslioiit whhhi hb county, cb. 76, and 
and he may grant sommoiia, capias, or attachment, to eonie ^7o"cierks 
proper officer in the county. There ia no jury in his court : their bonds' 
where the deft, is defauhed the charge against them is deem- 
ed to be true, and damac^ps assessed nnd rnsts taxed by the 
justice. In trespass on flic general issue the deft, can otTer 
no evidence that vviii bring the title of real estate in question ; 
and when the deft, justifies by tiiie in himself or another, ia 
real estate, and files his plea, the justice recognises him to 
the pk, in e reasooahle sain, with sufficieot surety or sureties 
to enter and proseeote his action at the nest Court of Com- 
mon Pleas in the county ; and if he refuse to recogpise, judg- 
aaent is as on default ; and in such case either party may ap- 
peal to the Supreme Judicial Court. Justice may adjourn 
his court, but cannot be of council : must keep fair re- 
cords : may execute the judi^ment of another justice in certain 
cases &c. An appeal lies from his judgment to the Common ^y^**^^ 
Pleas ; and he may proceed on scire faciat against bail. * ' 

$ 5. This act describes a justice's power &c. ui criminal Mm. 
causes: it enacts, that it tball be his duty and within his ^m^^i;^. 
power in his county to punish by ine, (by act of January 29, act, March 
1796) not exceeding 20s. for assaolt, or striking, or breach of 15, 1785.— 
the peace; and by the larceny act of March 15, 1785, try 
theft?! under 40*. ; and he may henr and decide as to " all 
assaults and batteries that are not of a high and aggravated 
nature, and may cause to be swyed and arrested all affrayers, 
rioters, disturbers, and breakers of ihe peace, and bind them 
by recognisance, to appear at the next Supreme Judicial 
Court, or to the Court of General Sessions of the Peace*' of 
the county, at i^s discretion ; aod also to require securi^ for 
keeping tbe peace, and bein^ of the good behaviour until the 
sitting of the court &c., and to commit those who refuse to 
recognise and find security : nnd mnv inquire into nil homi- 
cides, murders, treasons, anci fcionies done in his county, and 
commit to ynismi all persons guilty, or suspected to be c;"'lty 
of manslaughter, murder, treason, or oliier capital olfcuces, 
and hold to bail all persons guilty, or suspected to be guilty 
of lesser oflences, not cognizable by a justice of the peace, 
and require surety for the good behaviour of dangerous and 
diiofderly persons ; to take co!eniaance of, or examine into all 
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Ch* 187. aditrciiiiies, matters, and o&ooif, which hj partiwihr himh 

dH* 14* are put wttbio bis jurisdicUoo ; and froio his santme wm, 
i^^n, |ieal is allowed for the deft, to the Court of Sesaioos &(c. 

§ 6, The powers, also, of justices of the peace, are desig- 
nated io their commisf5ions, in the Mnssachuseits forni. By 
this a justice is appoiniecl to keep the peace, and to cause lo 
be kept the laws made for ti^ie good of the peace, and for the 
quiet rule of the citizens in the county, and to punish those 
who offend against the said laws, according to the form and 
force ol said laws ; and to have before him all those who 
break the peace, or attempt any thing against the same ; at 
thit tbreaten tbo eitiMiit is iWr perms, or a bnrnSiig iMr 
hoiMesi to be bouod to tbe peace end goed b e he fioe r ., or te 
impriflon &c« \ end wbik tbe old oourt of fg am mX lei aee i eC 
tbe petce oontHiiiedi tbere was aootber olaM in tfab com- 
■itsskm» autborisipg any three of th^ qiutrum u titia, to bold 
a eourt of seswoas^ and to Uiqiiire into aod. determine, " all 
thefts, trespasses, riots, routs, and uokwful assemUi^ and 
other misdeeds and ofoioes a tbe eewcjr, aoeerdiiig to the 
laws. 

Tor the true principle of construction of the powera<tf 
justices of tile peace, see I Burr. 245, cited a. 16, s. 3. 
Wood* As to the powers of the justices of the peace, m quan 

mI^^T'T?? f Jnu^iim /regit, see Wood v. Parsons, Ch. 172, a. 4; and 
Common- Massachuselis act, June 22, 1797, Ch, 173^8. see re- 
waahb*. cognisances and bail, Ch. 150. Justice has no power to di« 
rotter fcal. j^j^ warrant to a prime person ; the court not softr 
tbem to be barasaed under colourable pretences. JUiA» 98» 56» 
A justice of the peace eannot iesue bis varraot, or ait as a 
judge, where be baa ibe minutest interest ; but be aoaj am 
ministerially in some few cases. ID Mass. R«3M;.2 Haw. 
P. C. c. 13, s. 30 ; 1 Salk. 396 ; Cro* Car. 211 ; I Sira. 
413 ; 13 Mass. R. 324, 356, Pearce v. Aiwood* 

§ 7. A rigid adherence to form before a justice is mA re- 
quired ; see Ch. 188, a. 2, s. 14: how he must recog- 
nise Ch. 150, a. B: not obliged to receive a special plea 
or file a bill of exception &:c. when mntit r of hiu* is prnppr, 
to stale facts ; and it is improper lo plead double l^ipfare hini ; 
Ch. Iti7, a. 4, s. 6 : as to pleas in clausum fregii before him ; 
see Ch. 79, a. 10, s. 24 : as to bail ; Cb. laO, a. 8, s. 12 ^ 
Ch. Ib9, a. 3, s. 24 ; Ch. 150, a. 8, 14. 
Ksrby»lso, $8. His jurisdiction ; decided cases; Connecticut, May 
Aiae'T execotioii to all parts of tbe State ; and tbis is at 

* bis discretion ; but is liable to damages if directed So « dis- 

tant officet merely to vex aod oppress tbe debtor. 
A justice living in a towo interested may in a case of bas- 
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twdf on lh» telMlMO't etinplaim, reoogoise the accuMd to Ch. 1B7. 
appMT afttfas coumj CCfUU l Day^ Ca. 376» Datii «• Sal* i^n. t4. 
•sbury. 

If a justice have no power to try a party for a crime, he *5J> 
hainoiie to award iiim to pay costs of examinalioo, when tha 
iCvideDce iy not sufficient to subject him lo irial. 

A justice has power to take a confession and give juflgnient Kirby, 230, 
thereon, for a debt not exceedjuc: £20 ; but cau award costs • 
but for his own fee for taking the confession, unless it arose ^irby, 199. 
on a prior procus^ ^ and this must appear by the record : isio 
all cases except above £4, and titles to lands. 

^ 9. nkptme r $94ujomm kmtamri jrc Fnrtlier, if one 40ii5r'kCL 
■WiHed ibr t bailabto oflboee be broa^ before bim for ex- S:^^ ^ 
aiMMioe, mav adjomn it bii dfacreitoot aad maj recegDiae •*^* 
Ibid wkb aofenti to tppear ; and if be negleei to a^ipear, be 
may eaD bim md bia aitretiM, aed en defa4lt«iBake the proper 
entries ; but need net adjudge Ibe feoofpaiaanee ia forfeited. 

^ 10. His previous opinioe od a questioD of law does not |^|^ 
disqualify biro to judge in the cause when on a geeeral prioci- wii 'on «. ' 
pie of law ; and it is not material to his jurisdiction, the par- Wiockly. 
ties or cause be of this or that description, if title to land be 
DOt concerned, and the demand exceed not £4. 

^11. No demurrer to evidence before bim^ and if there gj^^^SL 
he one he need not decide upon it. 

^ 12. Most of these decisions, thoush made in a particular 
Slate, were made on those general principles oi iaw, that 
make them autliorities generally in other States, 

A Jttatice oennot rejeet evideiice, or eel from bis own per- jo joims. r. 
aooal koowiedge of tbe truth of tbe facte. Sfio, sai. 

The court will sot lererae his judgment where aome evi- j j-^j^^^ ^ 
deoee appears, merely beeiuM n ia too liglht to sopport e sm. 
judgmeart. 

He may appoint a gnerdiao ad Hiem, sJobnt.R. 
Tbe aeaaiooa has power (24 Seaa*eb. 70, s. 11) to try 

larcenies, where the value of the property stolen is less than Jds^mSboV 
$ 12,50. Hence, therein it ia neeeaBaiy to state tbe value of Poim 
the property stolen. 

^ 13. Justices rourls ifi A'ew York. Select decisions as to 
them, made on those general principles that make them 
authorities in most of the other States. 

14. Ht4 jurisdiction. He has none in regard to a tavern ^ . 
kept in his house and for his benefit, though tbe license be in ^.^igo Jooc» 
aweiberV name, living in it aisoi nor eny nnder the Debtor b»i.r!iiccd. 
aet. ConfesMng judgment in bia coon does not gi?e it jnris- — ^ ^' 

CaioM' R. 

ISe, CoAm a. Tney^ CaSaet* It. ^74^ MlMi «. Suifonf 
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Ch* 187* diction in a suit hj to executor, as 

JlrL 14» jurisdiction. He has jurisdiction, if no one count in the de^ 

v^^v^i^^ claration be for more than $2^, and the declaration concludes 

SCaioea'R. within that sum, ihouch the sums in the several counts put to- 

People » gelher exceeds that sum : nor will his judgment be erroneous 

Wright— • on account of any technical informaiity in the pleadiugs, 
where rt appears from the whole record that he has fairly tru d 

laS, 136, Mc , r • J 

losUy p.Taa- cause ; iias uone to graot a wurrant lor a crime commiuea 

aer.^ in another State. 

— BSwditeh*' The court wUl presume the justice acted under a regular 
V. Satifliiury, commissioii, OQ a return to a eeriiorant though it be objected 
9Johiia. B, ho is a miaister of the gospel* and hence the proceedings 
coram nonjudiee; and in such case the court will oveiTole 
the objection : has jurisdictioo if the pit* chuB onty #25, 
though the balance of accounts and the several notes he de- 
chures on, amount to $100, or more : so ho has jurisdictioo of 
an action of debt against a sheriff, for an escape ; Jaosen t. 
Stoutenburgh : none if the accounts of both parties be $200} 
9 Johns. R. 224. 

•9 Johns. R. $ power to adjourn his court. He may on tlic re- 

^M, Kittle V. turn of a summons, at the pit's, request adjomn for six days, 

5*!^T^ ^viihoui requiring an oath of the absence of a material wit- 
Came** n. 1 ^ T 1 i-» t ... 
53^^ J ness ; see also 9 Johns. R. 366 : lie may continue his court 

Calnes* R from day to day ; Day v. Wilber : he adjourns bis court for 
C^deo r. *^^>^» ^^^^ cannot be averred for error hj the 

Dopfain.^lz party at whose request it was done ; but najr be by the other 
cTtl^a^''^' party ; 9 Johns* R. 133: deH. appeared at the day ; waives 
4^*^ * any objection to an adjournment «e« ; Id, 364 ; 7 Jcbos. R. 
881, 529. 

3 Caines' R. ^ IG. Pleadingi in hU court not rigidly subjected to teehf 
^^'Ki"S«- niaUruUi, As if a pit. allege that be " let'' the deft, bafe 
f oiler. ^ horse, in consideration of which the deft. let" him have 
another ; this is well enough, and sufSciently shows ao ex- 
change, and not a bailment ; and if in his ronrt a former trial 
be pleaded in bnr, and the plea so slates the trial, that it ap- 
pears according to technical pleading, it could not ernbrace 
the bar, ihv matter so pleaded will be rejected as surplusage j 
9 Caines* R. 5ind see Siill-oit v. Saiiford, s. 14 ; and a declaration for d ara- 
ble, S76. ages, "on account of not fulfilling a contract tor a lot of land,** 
in a certain place, is well cuough. Special pleadings in hi& 
eottrt are not to be countenanced. In trover the deft, justi* 
fied as to the merits, and the justice decided it amounted to 
1 CMnw* B. the general issue ; and a trial was bad, and judgment, and 
60^001. tins affirmed on erior, as it did not uppear from the record 
but that the whole merits were tried by the jury ; but if the 
declaratioii be for ^10, and the judgment for $15» it is einh 
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Beoos; nor can be admit • ph* to be sworn and to testify ia C^. 187* 
6wn cause : declaration must shew the cause of action. ArU 14* 

^ ft. The court will not grant a rule on a justice to return v^^v-^^ 
«nd state the manner in which the iuiv conducted in his l^^alnes'R. 

486 3 

court : issuing a warrdoi or summons commences the suif be^ cainr n 
fore him. iu6, laa. 

$ 18. What a iiteonHnuance in hu coiirl. He issued hts 9 Johns. R. 
wvrant, and retum eepi ^rpus^ tod the pit. did not appear, si^^ 
jet' the justice gave judgment for him ' ibr the amount of his UL ask ' 
aote» the deft, gave him, on which a request to enter judg- 
ment, was endorsed, and which was delivered to the pit. by n 
third person. Held, the pit. discontiimed, as he did not ap* 
pear or any one for Ijlra. Judgment erroneous. 

^ 19. A justice has no power to discharge a prisoner on 9Joimt.B. 
execution, without a special power irom the ph. for lliat pur- 14C\ Van 
pose. Case for an escape, against a constable, brought be- ^^^!^* 
fore a josiice. The. ei^eeution was not produced, hut its coo- *^ 
fants were |Nro?ed hy parpl evidence : lield, no enor^ as this 
was not objected to at the trial. 

. § 20, A justice's judgment, how it bars one who had a de- 9 Jobni. r. 
fence ; as where B sued A, on a note illegally obtained, and ^}j^|^JJ^** 
recovered. A then sued B, before another justice to recover 
back the money ; and held, he was barred; for he should 
have shewn this matter of defence in liie fiisi action. 2. 
Monies collected under a regular judgment, c^nuot be recov- 
ered hack in a new suit, on the ground that evidence- has been 
discovered of a good defence, which existed belbf^ the judg- 
ment* ... 

^ 21* JFmrther matters in a justice's court in JVew York* 
A pit. may withdraw and be nonsuited, before the jury return 
their verdict ; 6 Johns. R. 346. Though a corporation can- 
not be sued in it, yet it may sue; 347 : 7 Johns. R. 366. 
He coniiot render judgment unless the deft, appear, or is duly 
summoned ; 6 Johns. R. 126. Deft, may waive his trial by 
jury, by going to trial before the justice ; 7 Johns. R. 198. 
AH objections to a vemre issued by him, ought to be made 
before the trial ; 3 Caines* R. 275. 

^ 22. Justice's court in ^ew Jrseey, In this court, as in 1 Peonijif. 
New York, there is a trial by juiy ; but where the state of |*J,J5JJ^ 
dem^ind filed before the justice, exceeds in amount $100, he f j r>5 — 1* 
has no jurisdiction of the cause. He must enter in his record Penning, 
the nature and stvle of the action ; and the stale of the de- l?,''^*?'.*' 
mand must contam a lawhii cause 0! action, it is enough idUaOb 
the state of demand contains a plain legal charge, without 
being drawn up with skill. .To demand for treapasa, and 
BothiDg more, is had ; and no legal state of demand* Thn traa* 
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Cu. 187. pass committecl must be stated with convenient certainty ; hnt 
ArU 15. a state of demand in the^e wordS| to a note which 1 hold 
V.X^'^^^ against him for $20," is good. 

1 Penning -3. At the tna! [loihint^ c:an be proved not contaioed in 

iao~SM Trd siaie ol deixiaud W oodiiiansia v. Logan. The pit. mua 
V. Uooven— ^lis 3^^^^ demaod, or exhibit it to the deft, on the re- 
Id. ft7. turn day of the summons, or be nonsitked. The retoin daj 
is five days after the sisrvice of the process ; and k seenUi 
precisely five days the deft* has to appear, so that even half 
an hour is computed. 
1 Penning. § 24. The constable most state b his return, bow he serv* 
Layion^ ed the process. If he arrest he most forthwith carry the deft 
Id.^°g6,60, arrested, before the justice: he cannot enter his judgment in 
101^108. figures. The ph. must state the items of his account. An 
action must be actually pendinpr in court for the trial of small 
causes, before it can be referred ; but the parties may go he- 
ld. 106, 107, fore a justice, and institute a suit by conseot; and judemeot 
•^^tonul ^? default will be reversed, if the record does nci show thai 
witneeses were exauiioed to prove llie pit's, demand : and he 
must piQve his demand i[i cases of default, as in oilier casei, 
or there must be judgment against bim. 'The justice can 
swear no one on the jury, but such as are retaned bjr die 
constable. Justice cannot issue a eentre to summons one tiB 
the deft, appears. 

Art. 15. ProhaU eowrU* 
Oue of i 1* These have been established by statutes. By Massa- 

nroUiejnris- chusetts constitution, "judges of probate of wills, and for 
Wl!!a.°V»<i. P'&Qting^ letters of adminisuratton," hold their offices during 
good behaviour; nor cnn they, or the registers of probate, be 
members of the legislature : are appointed and commissioned 
by the governor &ic. 
Mam. aoi. ^2. By this act these courts are established, and their 
J^JjhU» powers aiul duties described. This appouiib ji })robaie court 
in each county. Its power is lo prove wills and grant ad- 
ministration on the estates of persons dtceased, being in- 
habitants of, or resident in the same county, at the time of 
their decease to appoint guardians to mmors, idiots, and 
distracted persons; to examine and allow the accounts of exe- 
cutors, adminisirators, and guardians ; and to do such other 
things as authorized by law to do. It issues all needful pro- 
cess for die discharge of Its trust, and may punish oontempfs 
of its authority, as the Common Picas may do. This act ak> 
provides a register's office, who is the keeper of all the files, 
papers, and books, to the office belonging. 
Coorttia The fourth section of this act allows an appeal to " any 

s5?A^p7rf% ^^^^ aggrieved at any order, sentence, decree, or denial, of 
CJi. a*d. 
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anyjodge of piolMte," to the Supreme Comt of Pnbtttti Ch. 107. 
if claimed in flue moDth by him, and he in ten days after Art. 15. 
gives bond to prosecute it with ^ect, and to pay Intervening •^v'W 

costs and datnages, and such costs as the Supreme Court 
shall tax ; and in ten days after the security ^iven, lie must file 
in the Probate Court, the reasons of appe:il, and serve the 
adverse party or parlies with attested copies thereof fourteen 
days before the sitting; of the couft appealed to ; and if he 
fail so to prosecute his appeal, tlie adverse party or any one 
interested, may have the decree below, affirmed in the 
eomt tlMive» on bit complaint filed in it. This court above 
may tax reatonabb costs, and if the appellee fitil to pay them, 
the appellant may have an actioii of debt, or aue the bond 
Isc. ; and if the appellant gi?e booda ke. tbe proceednigf m 
the court below are stayed till a final determlnatioo ia had ia 
the Supreme Court of Probate. 

' § 3. By this act when a jodge of probate is interested in ^| 
the estate of a deceased person within his connty, the same FaMS^iail. 

may " be settled in the Probate Conrt of the most ancient 
next adjoining roimty ;** and all ii:iatiers nKiy be done and 
transacted accordingly, after pubhc notice, however, given ; 
and the usual appeal lies. 

5 By this act it is the duty of each judge of probate to Maj« act, . 
♦ take sufficient bonds of all trustees to whom any estate is de-^*^******** 
^■l^rised in trust, or for the benefit of any " minors or other per- 
sons," conditlooed for the faithful performance of such trust, 
ib4 fiAhfbny to improve such estates ; to nake a true inveo- 
IKMY lu. ; and annually toaccoontfor tbe income and profits | 
and ^fioal^, for tbe estate to the judge. This act is not 
viellibipective, but in certain cases ; and if tbe trustees refuse 
to' give such bonds, they may be considered as refusing tbe 
trust ; and the judge may appoint trustees ; may order tbe 
bond sued as in other cases; and an appeal lies as in other 
cases in probate courts. By tbe act of February 24, 1818, 
trustees may resign or be removed in certain cases Sec. 

These are all our resiil courts that concern the people of 
the State at Urge. We have a few other courts: some mere- 
ly local ; as two hi Boston ; and some merely occasioual, as 
the court of inipeachment, and some courts in military 
affairs ; instituted only where there happens to be particular 
ioffonders. 

In 1818, the above acts respecting probate courts were in MMi.eat, 
part revised, but not materially altered, except in a few cases. 
These alterations are eenerally stated under tbe beads to {StS*^ 
which they apply* Id Ilassachusetts Colooy, there was no 
TOgular probata system $ and io the Provmce the goramor 
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Ch* 187* tod cooncil were the source of prdbite atrthoritf; and to 

Art. 16. them nn appeal Iny in al! cases from the decrees, orders, 
sentences, and denials, of a judge of j^robtte* -See tbe obartor 
of W. 8i M. above. 

Art. lb* Some eases of construction as to tiu powers of iktH 
€$uri9t 

i K When a court hM' joriidictieiit or noi^ of k cavfe, m 
when this or that prooeai oueht to issue from it or to tt; 
whether it can legally prooeeU' in 4hii or that mode ; when 

it cnn (lecitir on etpiitable principles or not iS:c,, are questions 
that hequcnlly :jrisc ; but on particular subjects, as whether 
a cause is maritmu or not ; whether error or certiorari lies or 
oolj whethe r there can be an ofpsal or noL^ whether re- 
lief can be m tquitif or not l^c. ; but theae ere eeDerally best 
coaaadeced when such particular sobjecti bave^beeiif or thaU 
be, considered b their appropriate placce. 

§ 2. A few cases, however, may weH be considered in this 
chapter respecting courts, — as these casen respect their pow- 
ers and duties generally, rather than on particular subjects; 
and certain principles and maximft ot law are commoo to all 
courts. ... 
""to ' ^ ^ ^Oendinenl to tupportjv$ti»pmeeimgt. In this caie a 
9,osyw. jQ^^^Qj^ ^^^^ ^ quash ao Order of aessionB* Lord Mens* 

field and the court held, that these juttaces were not obliged 

to plive any reasons for their opinions ; because the legisla- 
ture liad intrusted them, upon an appeal, with the power of 
appointing overseers ; said the court, " we must presume 
they have acted on proper gfijunds." " It is true, thai where 
the whole reason b set out, and it cltarlxf wrongs their order 
must be quashed bat then the bad reason given, most ap* 

Sear to have been their oni^ inducement***- If there may 
ave been other grounds, they shall be presumed sufficient, 
and their order snnll not Vte set nsidr, because some of their 
reasons, unnecessarily given, npprar to be bad;" and '* the 
execution of a discretionrtry power, where it is not necessary 
to give a reason, ou^hl to be supported, unless tbe whole rca- 
son is set oat, and is manifestly bad;;** and Denoim J. 8aid» 
FreSJw. intend every thing in favor of the jusUces in thehr 

order; and 2Wils. 5. Bat ministerial acta mast appear to be 

aDtE 8 Mod. 378. 

125* Aii/n § 4. Judicial ads of a probate court, horr respect fd. JJsntmpsit 
aduir.of ' for money had and received to the use of the intestate; also 
~ " to the pit's, use as administrator : plea, never promised ; spe* 

del verdict found that Dundas, as treasurer of the navy, 
6wed Friestman, when alive, £S% 13t. 6d, for moniea had and 
received to his use* Priestman died June 31 , 1 784, and A«- 
ipnt 33^ 1785, one Robert Brown ftwed a firgtdfiper wm^ 
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«n^, dtfCed Mty 8, 1784, purporting to be Pridttttte^ mU^nid Ch. 187. 
Brawn aole executor thereof; and Ae prohaU mutd m dm Att* 16* 
firm rfluwi undtr lh€$ud ofikt court, the sameday ; Dnndai Vm^-v**^ 
thereon su^posmg Brown to be the rkhtful exectttor« on hna 
request, paid hhn said £58 ISt. 6<i., m Dundas oweid $ 
1787, on citation and due proceedings, the said will and pro- 
bate were drrlr^rcd null and void, r^nd that Prieslman died 
intestate; and in 1788, administration of his goods &c. was 
granted to Allen, the pit., who brought this action against 
Dundas, on the ground he had paid to Brown the money on 
a forged will, and so the payment was void. ' 
' $ 5» But judgment for the deft., Dundas, on the ground 
die pajinent was good; and this on the ground that a probate 
iof a will, so long as it remains unrepealed, cannot be im* 
peadied m the temporal courts; for iiere, said the courts, 
Iht f rebate wot a judicial utitf a court, having eomp/e/e juri§* 
diction aver iht subject matter; and it was immaterial whether 
Dundas paid the money to Brown, hy the coercion of a suit 
or not : the deft, at the time could not have questioned the 
executor's authority; ahd it wns such as a court of law was 
bound to enforce. As to the will of a living person, the court 
of probate has no jurisdiction ; and the court further said, 
llat the ^distinction is, where courts have jurisdiction, their 
Mteace, as long as it stands nnimpeached, shall avail in all 
^tAer places; but where they haTe no jurisdiction, their 
ifhole proceedings are a nullity;^ but jou may say, the 
probate seal is forged, or that there are 6oiia n^tahilia^ for ' 
that confesses and avoids the seal ; but you cannot be admit- 
ted to spiy. anofhrr t*? executor^ or that the tesfnfor wns nnn 
compos^ or that the xvill was forged; for the ordinary is judge 
of these things ; they are his acts, and his acts are conclu- 
sive, and the party is » Mtpj . U lo ] il-ify them tiH set aside by 
the probate court. IK Jd, a prisontr cannot be convicted of I Wfi. 481, 

|£8»5 ? wi". '^hile «4Pr.?*f' A. D. 1704, a « 

nke tnal was postponed till the probate court should decide ; #. ooodrteh. 
1 Burr* 491 ; only the probate of the wilt is produced in the 
temporal court, whicb^ Hll repealed^ ia eoncluftve against all the Fineb, 40 — 
sporld* There seems, in several books, to be a dbtinction be* j ^/fugll 
twecn a repeal of a probate or of administration on an appeal^ 2 Lev. <?o"— 
and on a citation ; if on nn appeal^ which suspends the adminis- Moor, a&6» 
.tration &c., all acts. ;d'ter sucli suspension, are void ; but if 
on a dtatim^ all the acts of the administrator &c.are good, as 
the citation does not suspend. 

§ 6, These probate cases also go on a general principle, 
stated bT Lord Mansfield and the court, above, namely, wnen 
a court doet awdieial act, having jumdiciion of the subject nuU' 
ivr, it binds all other courts till repealed hy that court (where 
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.Cb» 187. fMi appeal by law or in fact)» This principle applies to emj 

ArU IBm court having jurisdiction of the <;ubjcct matter, and exercise? 
u '^i^ fi^^^^^y } 2md if an^ appeal iay hy law from an inferior to a 
superior court, but is not made, the case is as if there were 
no appeal by law; where ihe lower court decides in su^h case, 
and no appeal claimed, it decides Jinallv^ though by law there 
misht have been an appeaL See Wills j see also Records 
and Estoppels ; Error, JuriBdiction, &c« 
2 D. b E. ^7. Every court fe bound to take notice, that it has no 
uwd!^^° * jurisdiction, and of course cannot go into the merits of the 
cause. 

§ 8. In En{;land, all judicial power, temporal and ecclesi- 

nstical, exercised in any court whatever, is derived, directly 
or indirectly, from the crown, and is held by its commission; 
but iij the United States, all judicial power whatever, exer- 
cised in every court, or in any manner, is derived from the 
people, as given by their consiitutions, or from the legisla- 
t^^c^'n ^® given by their statutes. In the Colonies and Pro- 

J2~4 ta»u ' vinces, this power was derifed, partly from the crown, and 
87, IS6, let. partly from Colonial and Provincial statutes; but even the 
G^Kd^Ab^' king was bound to delegate this power acowdbg to estab^ 
asi^id. ^' ^hed usages and laws ; hence, the king could not empower 
the Court of Common Pleas to try ireotois or fdmnfy or ap- 
point a judge for life , wherever before appointed at n'i7/; and 
in cases in which he had authority by law to delegate power 
by commission, the commission was void, if not made out in 
the form and manner prc^criljcd by usage or law. In the 
United States the comnuaSioa of the president, a governor, a 
court, in fact delegates no power, but only designates 
the person by name to fill a certain office, created by law, 
who is to exercise the powers and perform the dnties an> 
oezed to it by the laws of the land ; that is, by the constitu- 
tions, statutes, and common law, including usages* The judi- 
cial powers given to courts by the constitutions and statutes 
are fully expressed in them, but those given them by the 
coiiiinon law are not directly expressed, but are found in 
thousands of decisions for centuries past. In the judicial 
power.', dciived by courLs fioin the common law, is the great 
uncertainty'; and as this common law, in a ^reat de^ee, is 
common to both countries, so is this uncertamty ; this runs 
through our whole system ; for whatever may l>e said by 
^me, there undoubedly is Federal common law in the United 
States; for when the Supreme Court of the United States, 
for instance, punishes contempts, grants new trials, or issues 
writs of nk2n(2amiiff,|>rojU6tltpii, jmwsdendo, of protection, &c., 
as to which there are no Amorirr^n statutes, to regulate the 
forms of proceeding la them, it musl proceed by the rules 
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of the common ia\r, as there are no other rules of law to pro- Ch. 187. 
ceed by of any importance ; and by the 34ih section of the Art, 1 7. 
judicial act of September 24, 1789, the laws of the several ^^^^.^-^^ 
States^ are " rules of decision in irials at common law, in the Act of Con- 
oouits of the United States, in cases where they apply U'J'j^P**- 
where the Federal constitution, treaties, or statutes, have not ' 
otherwise provided. Now the cases are extremely nnmerous, 
in which these do not otherwise provide, but in which the 
State laws apply; but in these State laws arc included State 
corotnon law to a vast extent, derived not only from English 
common law and old English statutes, adopted here, in some 
of our Colonies and Provinces, in a greater, and in some in a 
less degree; but also from Colony and l^rovince charters, 
statutes, usages, and customs, differing some in diflferent parts 
of the Union. To lii\d and note every case in which each 
court in the United States has power by force of this com* 
mon law, to act and decide^ is utterly impracticable; jret 
ipany general principles may be selected and stated, which 
Ml go hf towards ascertaming the powers and dutieiTof these 
ifiOurts; many have been already stated in preeedmg, and 
be stated, on proper subjects, in succeeding chapters, 
and a few may he collectrd here; and in the nrxt article, 
such as principles and maxims applicable to all our courts. 
In connexion with the said 34lh section, is to be consitlered 
the obscure 2d section of the act of Congress, of May 8Lh, 
1792, by which it is enacted, as understood the Supreme 
Court of the United States, that the remedies m the courts of 
ihe United States at common law and in equity, are to be, not 
liccofdin^ to the practice of the State courts^ but according to 
the principles of common law and equity, as defined in Eng* 
landi One reason, there is no uniform system of equity in the 
several States, in some there is no chancery court ; in some, 
in suits at law, equitable ri'^hts are enforced; and 3 Wheat. 
212, 230, Robinson r. Campbell. 

Art. 17. General rules of the common law as to ihe powers 
and duties of courts, 

w § 1. Every power exercised by any court must be found 
in aixl derived from the law of the land ; and also be exer- 
cised in the mode and manner that law prescribes. 

J) 2. No judicial power, or power to nold a court and de» 
e causes, can be delegateo in its nature; but the couit 
must be held by the very person or persons appointed to 
bold it. 

6 3. Every decision, order, or decree, must be made by the 
actual consent of such a proportion of the judges appointed 
in any court, as the law of the land recjuiiLs ; and all judges 
must be held under the solemn obligation of an oath, to ad- 
mioisLer justice impartially, and according to law. 
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Ch. 187. § 4. That the law may be settled and certain, as far as 
J}rt, 1 7. practicable, all judges are bound to respect prior judicial 
^^^.-y.^ decisions, regularly made,.aDd to presume the courts makipg 
them, bad good reasons for so doii^, where the contrary does 

not appear. 

{ $9 No judge can be prosecuted for any error of judgnmi 
ID any matler judicially decided in court by him, the law only 
requires of him to act and do to the best of his abilities^ aoa 
with fair and upright intentions. 

§ 6. It is essential to order and good government to pre- 
serve in the people respect and veneration for their judges, 
and for their judicial decisions j and if erroneous, to correct 
ikeuk in the ways pobted out by the constitntioii and laws; 
and to this end, it is always the duty of the executive to an- 
point as judges wise and respectable, learned and venerable 
men, who thoroughly understand the law they administer; 
and who invariakuy endeavottr to desenre this vcneratioii and 
respect. 

§ 7. No man can be a judge in hh own cause, even though 
he is sole judge of llie court; nor in a cause in which he or 
his relations are interested, if it can any way be tried before 
judges disinterested. . 
. 4 ^« No judge ^s commission or authority, in the United 
StateSy tenninates on the death or removal of the appointer, 
but his commission once given, is continited in force bjr staii^ 
iog'laws* 

4 9* Wherever a judge of an inferior. Is ap{>ointed one is 
a superior court, and accepts, to which an appeal or error 
lies from the inferior, his seat in that J8 vacateo, on tho-priil* 

ciples of the common law. 

§ 10. Every appeal claimed, and allowed, and notified ac- 
coi clin^^ to law, from the judgment or decree of any lower 
coui t, huspciid.^ that judgment or decree, and all executions 
thereon, pending the appeal* 

^ 11* The iifea that nothing is to be btendvd within the 
jurisdiction of an inferior court, but what b expressly all^^ 
80 to be, holds only in regard to the matter which is the very 
gist of the suit. 

Co. Lit 17.-- § 1 3. The truth of a record of a court of record, mist al- 

Lev 2(^1^ ways be tried hy the record itself; and there can be no aver- 
Co L ^({o, nu nt at^ainst the truth of the matter recorded ; and, accord- 
117 — saik. in <^ to Knt^lish aulliorities, every court empowered to fine <md 
imprison^ is a court of record, ilie proceeding's of which can 
Canb. K»8.— only be removed by writ of error or ctrtiorari ; by error^ 
• ■••<J- ^J*- where it proceeds according to the course of the common 
17 376. by eerlioran^ where not, but in a new and summary 

' ' way; and a conrt nol of reeordf cannot impose a fine, or 
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tfward a capias , so cannot try trespass, vi tt armis^ as iican- Ch. 187, 
not fine, n Mod. 198; 8 Mod. 371 ; 2 Stra. 1130. Jtrt. 17. 

§ 13. A court of record, as incidfiit io it, may enjoin si- v,^*v^^ 
knee, ^nd fine for contempts in the iiiLC of it; and so it is 11 H. VI. e. 
incideDt to it to protect from arrest parties and witnesses in ijjjj^jjj'' 
attending, gonig, and rcLunung. 10 Mod. 333 ; Raym. iOO. 

f 14. Wherever a &tatuie gives authority, specially, to cer- Cowp^ 26,31, 
ttM pmooa, aa tia tke Coun ^ SeMim HiCb on a specified B0s«.OR»kt. 
lyplic at ka^la lay out a raad kc, affecting private property, 
it OMSt be f <rK(/v pursued, aad so appear on the tee of their 

very deteriptkm of the persons appointed 
to- apply, must be statra to nave applied. If a particular 
form of notice to be g^iven by the court &c. be specified in the 
act, (as in writine to the party) it must be staled, and pre- 
cisely pursued, Tt is not sufficient to say, due notice was given; 
and detective notice is not cured by the afipearancc of the 
party. Where a cunrt has general jurisdiction (as the Mayor's 
Court in New York ^c.) it is not necessary to aver in the 
deekvatite tlie cause af actioB ame within the jurisdiction* 
3 Caines* R. 38. 

§ 15. In all courts there are the same rales of interp»^« 
tion of statutes, or rulrs by which to find the intentions of 
the legislature: 1. By tlie words to be understood in their 
asual and fiopular sense : 2. By reference to the context and 
laws relating to the same point: 3. As to the subject matter: 
4. By the ejects and consequences : 5. By considering the 
reason and spirit of the law, or the cause that moved tba 
legislature to enact it. 

6 16. Judicial decinons. 1 hcse, to be binding, must not 
•nly be by judges aathoriaed to decide, bat also wktre Ift^ 
ore judieiaUy refuired Io dUide* 

§ 17. /y* of three kinds; our law conrts, inferior or supe* 
nor, can enforce bat one ; asyu» legiHrnum, or legal right, and 
the remedy is by the ordinary course of law : 3. Jut Jiducm 
Hum, a ri^^ht in trust, for which there is a remedy m am» 
»cieiiu atid chnnrrrt^. hut generally none in a mere law court : 
and, 3. Jus prccariunh, a right in curtesy, for which there is 
no remedy, but by petition or request to the person or court 
from which this precarious right is claimed. 

§ 18. It is said, the rule in England is, that the superior 
courts at Westminster have original jarisdictioann all cases, 
unless ecprsfffly excluded by statute provisions, or cUar tm- 
mmarial wage* 'I*his is not the general rule in the United 
States ; but here,niere ajirmaiwe words in a statute may ma 
arigmal jurisdiction to inferior courts of suits, described e«« ' 
chifttvehj ; as that certain actions shall be brought in the Com- 
mon Picas. The reason of the difference isr--<hese courts at 

yoh. n. 64 
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Ch. 187. Westminster, in wfiich the king, the fountain of all judicial 
Art. 1 7. power in ii^iiglaiid, once sat in person, time out of oihid, iiod 
^^.^^.^^ juriidietionin all cates ; hence, it was tuking from llutn to gt> e 
jurisdictkHi to inferior courts generally ; this could not be 
done but by exprew words, on the general rales of construc- 
tion. But here all our courts, supreme, superior, and inferior, 
havp Wen alike created by charters, constitutions, or statutes, 
and from ihcge have received all iheir powers, and iuroe had 
none immemormlly ; then when a stafme gives cognizijiice de 
^ novo of certain causes to inferior cuuns in aiiimaiue woius, 
* at that ihof ^mlt lum CfgmgoMt or juritSukm^ thioim 
their jurisdiction is eicludve by fair construction, as to com- 
mencing the actions or suits, because the jurisdiction is given 
to them, and to no other courts ; and if superior courts have yx- 
risdiction of these causes hy appeal or error ^c, it is because 
given to them by other statutes or by const iiuf ions in genera! 
terms ; but the rule may be, as laid down in England, where 
the Superior Court is prtviomly in possession of the jurisdic- 
tion of certain causes, and a statute ib passed giving jurisdic- 
tion of them to inferior courts; here thc^e have but eoneur- 
ftttl jurisdiction. In this case jurisdiction is not taken from 
^ the superior covr!.^, but by express words, or clear implication; 

, but in the former case, of power given de novo, no original 
jurisdiction ever was in the superior courts, and the grant of 
cognizance is merely to the inferior courts ; on such grounds 
the decision in the case the Commonwealth Vt Johnson, arti- 
dn 19, this chapter, may be supported* ■ 

If prisoners of war commit murder, or other crimes, nwilwm 
m te, they may be tried in the municipal courts, where the 
crime is committed ; Suffolk, Ai)[riisf term, 1780, Government 
4C«iich.ftl, ^ People V. M'Gregory & eight others. 

78, Smith V. r I -9' !• L , • r r»L j 

Cutioiglwu 9 t^i'i'or to the Circuit ( ourt of the Dislrict of Rhode 
Island, and the principle eblabhshed was, that the court is 
bound to give an opinion to the jury on a question of law, 
when requested, if pertinent to the issue, but not if it involve 
a question of fact: 2. It seems if the court can property 
separate the law from the/nc /, and state the legal principle, 
JI>aUA8,266, leaving the fact to the jury, yet the court is not hound to 
SjjJ*****'* make the discrimination, but, to make this, is the duty of the 
counsel, and to put a mere question of law to the court, to be 
decided by it, 2 Dallas, 158, 195. 

{ 90. Though it is i^ror. if the court he requested to give 
an opinion on a mere qutstion or point of law, and refuse, as 
above, (properly separated from the fact,) yet there are many 
• • cases in which it has such a wide discretion, thnt it is no error 
to reftise to do what is requested to be done, though it may 
niisjiiflLrc, as article 7, section 15, refuNiug ro continue a cauRC 
alter issue joined, which had been more pxop^'ly continued. 
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§ 21. Error from the Circuit Court of the District of Co- Ch. 1 87. 
Kimbia, sittio^ in Alexandria ; and held, the court is not bound Art. 1 8. 
10 give an opmion on an abstract point of law,untefls it be so • v^^-y^^ 

stated as to show its connexion with the cause* 1 Cranch, 
309 3 1 7, Hamiilon v. Russell. 

^92. It is not error in the court to reject, as inrompelcnL, l Cranch, 
admi^isiblc testimony, tpiniing to prove a fact not relevant to jj,^^^ 
the case hclorc it ; and the party is l>ound to show the relc- TiadaU. 
vancy of the fact, iiuendcd to be established, to the case before 
the court. Thf fact hm was, TindalPs insolvency, not shown 
to be material to the case in tiiaL The proceedings of magts- 
^tes in cases of insolvency are ia jMtt, and may be proved 
by parol and other testimony. 

§ 29. A District judge cannot sit in a circuit court, when a U- Statcs r . 
cause, h\ a writ of error, is brought to it from the District i^JJ^TSfct 
Courts of course there can be no division of 0|jmion. 

Abt* 1 8. Maxims in laWf binding in all courts, 

A numbw of i^al that m every court have inva* 

riaMy an influence and force in administering justice and 
right, may very properly he brought into view in this place» 
lhoii£^h Seme of them have been, nnfl may he, cited on pr>r- 
licuiar occasions. Maxims of law arc one of the six grounds 
of the Inws of England, according to the Doctor and Student; 
the- other live being the law of reusou ; of revelation ; statutes 
' enacted by parliament ; general customs, and special customs; 
and what b a masim of law or hot, and so a mle of actioii, 
or of property, or not, must be decided by the judg^ and 
,IIOt by n jury. Id. 26. 

§ 1. All expros-iion*^ used by courts are to be understood 6D.tE.W. 
with relation to thr su' )( ct matter then before them* 

§ 2. Qui sentil commoduvi^ senlire debet et onus, 

§ 3. The law hurts no man ; as >vherc A is bail for 6, an 
alien, and a statute is made by which he is sent out of the 
coontiy, A is discharged, unless secured by B. 

§ 4. It is better that an individual suffer a mischief, than 
that the public sustain an inconvenience. 

§ 5. Ever y man is to be deemed innocent, until he is proved 
guiky ; copied from the Roninn law. 

§ 6. So the maxim, thai each one is to be credited ia his 
art or profession. 

$ 7* So the masim, whatever can be reduced to a certain* ^ Cs.M. x 

ty, is certain. 

§ 8* Eo modo^ quo quicquid comliltitlttr^ diuohiiur* 

§ • Volenli nm Jrt injuria. 

§ 1 0. Mnlia amceduntur ptr (^liquum, qua non cencedMntur ^ Cq^ 
per directum, 

{11. However wicked a man is, if he keeps his wicked^ 
ness to himself he ii out of the veach of Mmmni laws* 
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Ch. 187. § 13« It ib IteLier that man^ guilty meo c&c^pe puQishoieni, 
Art, 18. thftD that one inooceot man be pMn»bcd. 

§ 1 3. ft requires the woBttavMh to diBiohre, as to create^ 

an obligation, act» Statute, or dceoT 
§ 14. ^ Sic uUre ftio, lU aliemtm wm tftdasJ** 
6 15. "One who does not prohibit, wherr he can do itt 
orders"— icx coifrl jianuum ad vana tt impos$iJi/ilui* 
§ 16. ^^Qui facil per altuni^ facU per se." 
17. No mao shall make an advantaee of his wrong* 
1 9« No map shall be a witneas or judge in his own cause* 
19. No oian shall be held to accuse himself. 
_ 20. Qui prior tst tonpore^ potior tttjure. 
§21.1? one of two must suner, he must suffer who has not 
used due 4iligence } not he of the two, who is least b the 
wron^. 

§ 22. All aci8, in pari mauria^ are to be taken together, ia 
deciding on the subject. 

§ 23. In pleading, via ifita, tSa lalg* 
I 24. Communii error facitjus* 

§ 3d» Lc|;al ficlions sliall not be contradicted |o let ia o^ 
jection!* of form, or to preclude a truth that is matcriaL 
§ 2B. A third person shaU neither sofier, nor profit, bjr the 

fraud oi ajiother. 

n^enht ^^^^ jftottor tst cotuIUiq defcndtntis out pot' 

§ 28. All mercantile conUractsmoit be constRied libetaUy. 
Moseley** R. § 29. T he intention of the testator most prevail, if consistent 
with the rules of law ; the general, over the particular, intention. 
§ 30. An effect must Be given to all toe words edf a. will, 

.deed, or statute, if possible. 

§ 31. Ignonmiia juris nan excusai ; but by the chanceUoff 
this maxim extends only to crimes^ not to civil laws, 

§ 33. The maxim, nMciiwt a secii^ hai fivce in law, and 
a limitation may be explained by a similar one in the same 
deed or will ; quod nihil possimus esnfrs veritatem, 

^33. Freio^ht is the mother of wages, and ihe safety of iho 
ship is the mother of freight. 

§ 34. Qtfod incaiivfHu-ns est ; non tuium tsi, 
18^ Hu^t«f ^ Quod ab mitw non vaiet^ Iraclu icn^orm, twn convaiescU* 

«.Fotti." §^^* ieinediaf laws are to have a liberal construction; 
but ptnal laws are to be construed strictly. 

§ 37* The criminal laws of one country do not operate ia 
another; and real estate is always governed by the law of 

the place where it lies ; but all personal or moveable estate, by 
the law of the place where the owner lives, though found 
abroad. 

§ 38. The object of all law h> to eaUtblihh rigiits and pre- 

TtOt WJWngB* 
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i 39. Every man, to do bis duty to the public and to him- Ch. 187. 
self, must have a general knowledge of his country's taws ; jrt. 18. 
more especially where represcntaUon and the jury trial are 
very essential features in the political system. 

§ 40. Law is a rule of actMm, dictated by some nperior 
power; in a more confiaad aeme^ It ia a rule of human con> 
duet* 

$ 41* Juitinian, InsL 1, 1, reduced the whiUe doctrine of 
law to these three precepts, tio wit ; houetlt eiMre ; oKencm 

Mm Iddas ; smun cuiqne irilntere. 

§ 42. Naiural law, the foundation of ethics, being dictated 
by the Deity himself, renders all human laws invalid con- 
trary to it ; and it is a principle of this natural Uw, " that a 
man pursue his own happiness,^^ taken in connexion with 
the maxim, alUrum non ladas* 

$ 43. It ii leaaoa'a office to find what the law of nature 
diiectB ; and, according to Blackstone and ochen, the rtvtahd 
or dhint law, is the law of nature, expressly declared so to 
be^ by God himself. The moral system, as framed by ethical 
writers, is only what, by the, assistance of reason, we iaiagine 
to be natural law. 

§ 44. A statute is often merely declaratory of the law of i^'J'^ 
nature and rrason, as In ca<?e of murder &c. anrl also ottcn 
creates law, as when it punishes the exportation of wool «icc. 

§ 45. Lord Coke makes every thing respecting law consist ; 
1. in making them; 2. m correcting them; 3. in digesting 
them; 4. in expounding them; 5. m learning them; and, 
€• in obeying thesB* 

§ 46. According to Doctor and Student, the law ofreasm P.«i ^7- 
b written in the heart of every man, teaching him what is to 
be done, and what avoided ; that good is to be loved, and 
evil fled ; that yoii do to another what you would have done 
to you; do justice to all, and do nothbg against truth; by 
it one may defend himself and goods, a^inst an unlawful 
power; not according to it to have things m common. 

§ 47, (^Qtl naluralta raLw wUr oimus homines corutitmt^ ' 
voeaiurjuseeniium, 

i 4d. *^The law of nations,^ is the law of nature applied 
to natiDna Hcc; "is a system of rules deducible by natural 
reason, and established, by universal consent, among the civil- 
- ised inhabitants of the world ; m all, to decide all disputes ; 
to regulate all ceremonies and civilities, and to insure the ob- 
servance of iustice and good faiih in that intercourse, which * 
must frequently occur between two or more independent 
states, and the individuals belon^iing to each. This general 
rule is founded on this principle, that different nations ought, 
in a lime of peace, to do one another all the good they can ; 
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Ch. 187. and in time of war, as liiile harm as possible, without prtyor 
Art. 18. dice Co their own- real iDterests*** 

\,^^Y^ { 49. In the United States, as in England, the law of na* 

tions is adopted in its full extent, by the commoD law, and 

is held to be part of the law of the land. 

§ 50. And the Law Merchant, part of the Law of Nations, 
is constantly, and every where, adhered to and recognised 
here. 

§ $\* So, too, in all disputes relating to prizes, to ship- 
wrecks, to hostages, and to ransom bills, there is no other 
rule of decision, but this great universal law, collected from 
history and usage ; and such writers, of all nations and lan- 
guages, as aro gcnornl]y approved. This law of nations is of 
four parts,^ — nniural, voluntary, customary, r^nd conventional. 

§ 62. J\fu)iicipal, or civil Inw^ is jus civile quod qutsquc sjbi 
pcpulus cumlitnit^ according to Jusimian; Inst. 1, 2, 1 ; and 
IS a rale of civil or nmmeipal conduct, prescribed by the su- 
perior power in the state, commanding what the legislature 
deems right, and prohibiting what it mems wrong. 

§ 53. And it is a rule that is permanent, miilorm, and uni- 
versal ; not advice or counsrl. a compact or a ^cement. 

§ 54. Law depends on the maker's will, and must be obey- 
ed ; and must be made puhlir ; nnd its oflice is to fix the 
, boundaries of right and wrong; aud to declare clearly what 
is right and what is not ; to eniforce the recovery of rights 
and to redress wrongs, by the means of salts m the proper 
courts, and the sanctions of penaltief* 

§ 55. Laws in (he Unitea States which every court must 
notice, are : 1 . The Colony and Provincial charters : 3* 
Federal and iSiniv constitutions: 3. Federal and State sta- 
tute!^, made in the Colonies and fVovinces, and in the Repub- 
lic : 4. Judicial decisions made in them all : Such parts of 
the English common law and ancient statutes, as have been 
adopted here: 6* General usages, originating and grown mto 
general customs of long standing here : and, 7* Local usa^ 
originating in the country, and by long and constant practice, 
grown into local customs. 

§ 56. What has usually been called the lex nun scnpta^ is 
fiow generally become written law, found in written cases 
and reports* 

§ 57* The common law is the perfection of reason ; aod 
what is not reason, says an eminent civilian, is not law, or 

that is not law which flatly contradicts reason. 

^ The rule is precedent; and rules must be followed, 
unless tlaily absunl and unjust." 

§ 59. Jyon obstante ; this doctrine that (Mice made so large 
a part of the law recognised in English courts, has had na 
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existence bere aiact 1638, and but very little force or inlla- Ch* ISTii 

encc l)efore. Art* 18i 

§ 60. That which is the property of no one, is ceded by -i^^ij-^f 
natural reiison and law to the lirst occupant. 

^ 61. 1o disobey an order of cmirt, is a misdemeaaour at 
coflirnon law, aud by that law indictable. 

^ 62. No proclamation oi the president, or of any governor, 
&c. has any binding force or influence in our courts, or otbei^ 
wise^ but oiIIt aB it enforces tbe execution of existing lamt* 
Hence no in&tment ever concludes against bb proclamation; 
but be may, by it, admonbb tbe citizens to obey tbe laws. 

§ 63. Tbe very basis of our government and law, is the Ch. Justice 
ordinal sovereignty^ in the people, and the power tbey dele- ^^jj 
gate, by the constitutions they make, to legislatures, courts, George cMt^ 
magistrates, fcc. to make, arlfipt, and fxoruie laws, &:c. 

§ 64. Nafural liberty consi.sts in a powrr to do as one thinks 
fit, as restrained only by the law of nature. 

§65. Political or civil liberty consists "in a power of 
doing whatever the laws permit." It is natural liberty, rtgu- 
lated by tbe laws of tbe society, for tbe public good. 

§ 66. Tbou|^ tbe civil or municipal law, that restrains one 
man from mjuring another, diminbhes the natural liberty, 
yet it increases tbe civil liberty, of mankind* 

§ 67. But it b oppression to restrain any man^s liberty 
without reasonable cause. 

^ 68. All cases like other cases, shall be judged after the 
same law as other cases be. 

^ 69. amat pericxdum peribii in illo. 

^ 70. Two leading; maxims in the law of reason, often cit- 
ed by divines and moralists, as well as by Iiiwvlts in cases in 
equity and conscience, may have place : 1. A man sijuil do as 
he would be done to, is the law of reason aud of revelation : 
%l Covet not tby neighbour's goods &c 

% 71. Justice is to be done to aU men, and wrong to none ; 
and courts exist Co preserve peace and security. 

^ 72. Equity and conscience mu^ be ruled and guided by 
tbe law, where it is clear and certain ; especially where tbe 
cause and reason of it continues. 

^ 73. But conscience rules and guides, where the law b 
silent, or the reason of it has ceased, or where founded on a 
false presumption, or its decision is against the truth. 

% 74. A mischief shall be radier suifered than an inconvC" 
nience. 

^ 76. Conscience is ever grounded on some law, either of 
reason, of God, or of man : so no one can claim a Unng i» 
conscience, but when entuicd to it by one oi these. 



Digiii<_LU by Google 



453 



PLEADINGS 



C2B.187, t $ 76. WhM the bw of daa it i^lbrned lif oODioi^^ 
£fU 18* is by the law of roam* 

^^yx^ $ 77. Oan may be bound in consoiencat is mtay cai08,to 

restore property, where not held bylaw or niSpoma; aswbis 
be knowingly buys land of a disseisor ; gels aeoUalend war- 
ranty, and by it bars the disseizee &c. 

<^1S. So neither law nor equity compels to be doae, aQ one 
in conscience is bound ro do. 

§ 79. Tiie crime consists in the iotentioDi adm non fiuat 
reum, nisi mens sit rea, 

^ 80. Judgment is the decision of right, and right, both in 
private and public cases. 

§ 81. It was a good raaxim in the old Roman law, that no 
man could be punished infamously, but after condenmod, and 
that after a hearing. 

$ 82* So the rule, the Roman prstors, or judges, sboeii 
always use the same method in judicial prooesaes» as il pre* 
serred a constant and regdar ooune of justioe, waa n goo4 
one. 

$ 83. What is extorted by pfaysbal necessi^,is ool obli- 
gatory as the party has not consented? otherwise, as to 
moral necessity, or consenting from a fear of a. gsoater eeid 

and such consent is instly demanded. 

84. Every independent nation may lawfully forbid for- 
eigners to come, or e;oods to be brought, witiiio its dominions, 
and control them when there. Hence is derived the droit 
d^aubatne. 

^ 85. Q^uod iiijudicio non creditur^iiUi jiiraiui- 4 
^ 86. Mjc delictOf non ex iupplidOf emergii infamiUt* 
% 37, Delegatut mm poUtt idtfun*- 
i 88. Benigna mni fodadm Mufntal^mnu dldr<ir«MH 
jir^rer ««ni|»lia<a<esileteerwn, til tumarU vaUat enm jptrest 
^89. Quoltef Mesr6a»iil7ii e9t0mbtguiiUfib^mlim $^ 
iitto contra ver6a faeiiBmia ttU 
^ 90. Mala grammaika neti vUiai tkartam. 
$ 91. Quamfo^fiioi{^gfenefieolsl,[«ii^9 soM ^pmnlaA 
« valere potett. 

^ 92. Jusiitia ett comUmi $i perpUm wh rn iu jtm jnasi 

cuique tribucndi. 

^ 93. ** Interest rcipuhUcfc ut sit finis Jitium^^ 

^ 94. The subjects of the Roman, as of other laws, are, lit. 

Persons; 2. Things : and 3. Actions. 

95. Semper in duUu btmgntora preferenday non minus 

jusiius est quam tutius. 

^ 96. ita sunt scripta ui inteliigi non possunt^ ptrisf 

ie nml'oc n wripta non sifsiil. 
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$ 97 JVim ««ImI fVdi aiwMfaiii m^tm tcriftunu* Cm. 187. 

^ 9d« iS^' lihrmiuM in frmtMnd^niKt eer6w fl^pnlslfoMt ArU Id. 

errasset^ nihil lUfUt* V^V^^ 

^ 99. Pnvatorum citnmniihjuripMieo non dercgat* 

^ 100. wVo/f vic^entur consfntirpy qui errant. 

§ 101. J\''eino vidctur fraudare eos qui aciunt et consentiunt. 

^ 102. An agreemeiu lo cheat is void ; nor is it right or 
any one to enrich himself to another's injury; fo nemr tsiuo 
ddiefo wuliortm suam conditionem facere ^oUit. 

$ 103* No one lortioosly takes away a tbiogi who pays itt 
full value for it* 

f 104* While a maa acts aceordiog to law, it supposes he 
acts understaodingly. 

% 105. Fraudis interpretatio semper eantUkrmimr us 
eventu dunfrixnt, ^ei ex eonsilio quoqve. 

6 106. Aemp pQt€9t muiare conttiium suum in aUcriut inr 
junam. 

^ 107. Omnia mala exempla ex bonis orta sunt. 

4 108. **Mi»era est servitut ubijus est atU vagum mil tn- 
€9gmiUKU^ Ei uieumbU pr^iiOf qui didt^ now negut, 

^ lOd. Civil liberty consists in tne individual's aecuri^ of 
person, property, and reputatioa : political liber^, in consliiu* 
tiooal suffrage. 

no. A court is not bound to give instruction in general 
and abstract proportion, but only on the case before them. 4 
Hen h M. 82. 

§ 1 1 1. The judge sits not as a legislator, but to administer 
the laws that he finds existing. 

§ 112. ** Justice is the first virtue of couru, and homaoi^ 
is only the second.** ** The court is neither to make law» 
aor apologize for it.*' 

Art. 19. CognixmMt Iff camiti sosie eofst iKqnifsif mud 
decided 

$ 1. When a lawj'er is applied to for a remedy for a wrong, 
his client complains of, his fii si question is naturally, Is the 
case such as tliat a remedy exists in law, in equit}% or on pe- 
tition i This decided in itie affirmative, his second questiou 
Baturally is, What is the remedy, by petition, a bill in equity, or 
a suit at law ; a criminal or civil suit; a real or personal ic« 
tion ; of this or that kind Sic. f Having settled this point, bin 
third question naturally is. Which is the proper court in which 
to seek the remedy, or bring the suit &c. ; or which court 
properly has coc^nizance of this rase ? Thh tnnttpr has been 
alrendy larijely con?;idcred directly under the heads of juris- 
diction, ibiiieinrnt, error, he , and in many parts of ihjs chap- 
ter ; uud indirectly ia many cases in considering diiferent 
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Ctu 1B7« suits, where it has oeen waudj stated or shewR, b wliBt cetirt 
Art, 19. brought or instituted, and where they have been sustained and 

^ .^u^^^if decided without objection to the court's jurisdictioo, it maj 
usually be taken for granted, it had cogniiance of the ease ; 

and it may not be amiss here to observe, that citing many 
authorities is in fact citing or stating the court's taking cogni- 
zance of the suit ; for instance, in citing 1, 2, or 3, &4c. of 
Crancli's Reports, is staling a suit sustained by the Supreme 
Court of the United States, as his Reports coniain only such 
suits : so 1, 2, 3, 4, Ice. Massachusetts Reports, is stating suits 
in Massachusetts Supreme Judicial Court: so of other reports 
and cases. 

§3* It will be readily observed, that this question, Which 
court properly has cognizance f may he exceedingly extend- 
ed ; but that it can bn of use here ro pursue it only as far as 
there has been a real question made and decided ; and tliis 
only in a few of the cases, the inquiries and decisions in 
ivhicli ii'dvc a clear and useful tendency to mark the true dis- 
tinctions among the various courts as to their jurisdictions and 
cognizance of causes ; and this too will be done hj stating 
cases ; and in many instances, by reference to eases already 
stated. As to w hat court has cognizance of admiralty causes ; 
see Admiralty Jurisdiction, Cb« 186. 
Stitt. ^ 3. Court of Sessions has jurisuiction of poisoning cattle. 

See Commonwealth v. Leach & al. Ch. 75, a. 4, at common 
law ; see Bi own v. Cromptoo, Ch. 75, a> 3. Has none as 
to new ofleaccs. 

I W. Bl. 369, § 4. It was decided in ti)i:3 ca^e tliat the sessions has a ju- 
pla^— SMse '''^^^^ over conspiracies, as well as of cheats and libels; 
bBtirr. for they tend to a breach of the peace ; but not of perjury, far> 
-Tro. El. 601. gery, and usury. Decided on a motion in arrest of judgment } 
LiLR^. ^ court said, ** this offence of a conspiracy is a trespasi» 
1144. ' and trespasses are iudictable at the sessions, though not com* 

roitted vi e.t annlt.^^ 
ilEaat, St, S8, $ 6. To soHcit a servant to steal his master's goods, is a 
JjJ misdemeanour, though no art hut this is laid in the indict- 

ment ; and this ofTcnce is indictable at the sessions, having a 
tendency to a breach of the peace. Many cases cited of of* 
fences indictable or not ; and in the sessions or not. The 
mere soliciting was an act done,'* though the master was not 
robbed : so if A incite B to commit perjury, though none is 
committed ; and in this case the whole court agreed, as it 
did in Rex v. Ri'^pal, that the words in the 34 Ed. III. em- 
powering justices to take cognizance of trespasses, are to he 
construed, as Havvknis construes them, to include not only 
'* direct breaches of the peace, but also all such ofieoccs as 
have a teuUeiicy thereto.'* 
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^ 6. Indictment in the sessions 1P03, for erortin^; obstnjc- CtT. 187. 
tions to the fish in Sandy river, at Fanuini^ton ; to ihis toui t, .'Irl, 19t 
the Common Pleas, March, ISfM, ;iine successor. Delt. 
was convicted, and appealed to the Supreme Judicial Court, f 
aod tnere again convicted ; and motion in arrest ot judgment, moaweaithr. 
This court held, the Sessioos had no jurisdictioD of an oflfonce KaowUon.^ 
created bj statute, ooleas expressly given by statute. The ^^^t^^^^'""* 
court referred to said act of July 3, 1782, and observed, if a jodg« 
by comrooQ law, mentioned in it, was meant strictly the com- ^''^'n'^t ^^^^ 
mon law of England, those words could have no efTect ; and a deed^oui^of 
as the Sessions was created by statute, can have no jurisdic- tbe State; it 
tiou, " but what is given by some statute but if they mean ^^^g^ 
the " common law of the Commonwealth, they have an ex- 
tensive operation, and are easily uuderstood." The common 
kw our ancestors brought with tbem &e., *' was the coinrooD 
law of their native country, as it was amended or altered by 
English statutes, b force at the time of their emigration. 
Those statutes were viewed as incorporated into the common 
Inw. This and some more modern English statutes adopted 
here, and some old u«;a{i:ps in Massachusetts, form the body 
of our common law, varied by statutes and constitutions ; as 
tlie sessions in England, when our ancestors emigrated, had 
jurisdiction of all trespasses, (" except perhaps forgery and 
peijury; see 2 East's Reports, 18,") which were o&nces 
a|ainst law, when the statute of 34 Ed. HI. c 1 , was passed, 
giviof the sessions (among other things) the cognisance of all 
trespasses. Our sessions had "jurisdiction of the same tres- 
passes by the common law of the Commonwealth, [that is, 
the trrspnsses intended in 34 Ed. Ill ;] and had jtirisdirtioa 
oi no other trespasses, unless derived expressly trom some 
statute." The odence here indicted, the erecting the mill- 
dam, is no offence at cominon law, hut is a new one created 
by the statute of 1798 ; and by this no express cognizance 
was given to the Sessions ; as the presentment of the grand 
jury, mentioned in the act, may well be in the Supreme Judi- 
cial Court* 

Every act a justice does, which he could not do otherwise 1 &t1k. 91^ 
than as a justice, is presumed to have been done by him as a Sjie^J^^IIik. 
justice. S84. 

$ 7. Probate Court. As to matters this court has cogni- 
zance of; see Ch. 29, a. 5, Gold r. Mc Median ; and so the 
Supreme Piobate Court : so Ch. 29, a. S, Parsons v. Mills bi; al. j 
also Proctor & al. «• Atkyns ; and sundry other cases before 
cited. In cases of insolvency ; in assigning dower ; in mak* 
ing partition of reversions, on dower, &c. 

GenertU principle. On appeal from the courts of probate, Kliiiy,fiM^ 

CaM f. CaM* 
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it » the office of the Superior or Sapreme Court to eetUo Ibe 
prineiples of law for the directum of eucb court, but ooc to 
proceed tbrougfa the forme to cooiplete the senlemeota of 

estates, as a prerogatiYO court. It remands, to these purposes. 

§ 8. Common Pleas, When want of jurisdiclioo in thii 
court may be taken advantage of ; Martin v. Cominonweahh 

%i al. Ch. 131, a. 4 ; and since it has succeeded to the Court 
of Sessions in all its rriniinnl jiirisHirtion, and some oiber 
matters, all tlie cases of jm isdu tioti m the Sessions, in variojs 
parts of this work, have became material io coosidermg the 
powers of the Coinmoo Pleas. 

Common Pleas in Connecticut, sitting as a court of equity, 
has juiisdiclion on a petition praying reUef, where a bond 
meant as an indemnity from an execution issuing firom the 
Superior Court, became fruitless on aecouot of tta being iiue> 
directed. 

$ 9. Supreme Judicial Court has no jtvisdiction to compel 
the execution of a trust ; Preseott, jon. St el. e. Terbell h 
al. Cb. %9j a. 8 ; Ch. 39, a. 5^ Cfa. H9, a. 2. Has no 
cognizance of offences committed in the Federal district ; 
Commonwealth v. Claiy, Ch. 206, a. 7. Has no original 
co2;nirancc of offences against the Warden act, or act for the 
due observation of the Lord's day. The deft, wns oricinaliy 
indicted, in this court, and pleaded to tl^e jui istiiciion of thb 
court, and said, a justice of the peace, or the Common Pleas, 
had jurisdiction &tc. Held as above, on n jreneral demurrer 
to tliis plea. The court noticed the several powers before 
staled of this Supreme Judicial Court ; and observed, that 
prosecutions of offences againsi liie act, were, though by af« 
nrmative word*, confined to the justice's court or to the Ses- 
sions ; for the words in the act are, ** shall be proseeuied'' 
before the justice, or in the Sessions ; and the court seemed 
to adopt this general principle, to wit, where a statute declares 
waif inferior court shall have cognisance of all civil actions,** 
of a specified description, it has exclusive jurisdictioo in the 
6rst instance. These affirmatire words, according to e« 
practice, implying a negative. 

§ 10. Conrfs in uiker States, As to their jurisdiction or cog- 
nizance, sL'c i^e':=:pll ». Briggs, Ch. 96, a. 4 ; Ch. 1 40, a. ! ; 
and Bartlett Knights, Cb. 146, a. 4 ; Ch. 81, a. ^ and 
the cases therein cited. 

^11. The courts of the United States have no cognizance 
oi suiu between citizens of different States, unless the deft, 
is expressly alleged to be of another Slate ; and see Cabot hi 
al. e. Bingham. Where the Supreme Court has juriadtctioB 
or not in cases of wwndtmus ; Marbnry e. Madison, Ch. 186, 
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Juriidietioii of t]i6 Distrki Court, M Cb. 1S7« 

5« a. 6, a. % a. 8, a. 9, a. I0| a. 11 ; and ao of tbe other JrL 90. 
Federal eoiirts. Jurisdiction of tboae oouria | thiaebapler, to v^v^^ 

article 7, included sundry cases* A justice of the peace of 
the District of Coiumbiay is an officer of the govrrnincnt of 
the l/oited StaleSi and exempt ironi militia duty ; 3 Craocb, 
S31 : and a magistrate found acting as such roust be preauin* 

ed to have taken the proper oaths. 4 Cranch, 76. 

No foreign power can insiitute any kind of judicature in 4Cran. 4109 
llif United States, uiileps wnrratited by treaty ; 3 Dallas, 10. 
And the Federal courts niii respect State decision* on State 
laws; 5 Cranch, 287, Rush v. Parker. In a question ofju- 
ri«du iioii i)l ihc Supreme Court of the United iStates, it gave 
t(nie tu (ijucure affidavits as to the value ol the matter in dia- 
puie ; 288. The Circuit Court has jurisdictioo in a suil m 
eq'Miy to staj proceedings on a judgment at law between the 
tame parties, tho*ije;h tlie subpttmi be aerved on tbe deft, out 
of the district in which the court sits. 

A RT. 20. General court or ItgUlaHure tn Mimachu8ett»» 
^ 1. Its powe/s and duties in the times of the Colouy and 
ProFince, were found generally iu the Colonial and Provincial 
ebarters, now in the constitution of the Commonwealth, too 
numerous to be ci ed or noticed in this work, except where 
there has been some importnnt pdiclal construction of ibem* 
Cb. 104, a. 3, s. 41 ; Ch. 10] ! a. 5, r. 16. 

^) 2. It has no power to suspend the operation of a general ll Mms. R 
law, in favour of an individual ; as held tn this case. On the f^'^^jl?** 
pit's, petition, the legislaforp, Febi uniy 15, 1813, passed re- adm'r. 
solves suspending the t p. ration of the several statutes of 
limitation in suits against executor? ai d administrators, as well 
OS agtunst heirs and devisees, in respect to certain claims of 
the pit. against tbe estate on which the deft, was administra* 
tor. Decided this suspension was void, being con6ned to the 
oase of an iodividoal. Pit. nonsuit. 

i 3. TUlu netted in teitUrs by retohe tht General ^^'^J^ 
Court. As where it resolved, tliat there be, and hereby ^| j/yjiiy^ 
there is released,*' to the several inhabitants of the township jun. 
of Hampden, who settled therein before January 1, 1784, 
ail the Commonwealth's nphi to one hundred nrres of land, 
e?'( l\ ; they causing the same to be surveyed &cc. ; and the 
surveyors to give ceriirtraies ^r. Held, these made their 
titles £!;ood ; tvd a deed tVutu tiie coinnTitiee (or the sale of 
Eastern loads, was useless and imperative. 

^ 4. Held, the General Court was authorized by the con- 12 Mass. R. 
stitution lo pass the statute of IS':J, c. 32, levying a lax on 2«B»PorttanJ 
the Slock of an incorporated banking cooipaoy, whose charter ^"p.^' ^ 
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Ch. 187, existed prior to the passinj? of that act. This slatule eDacicd 
ArU 20. that the corporation of every bankiog company in ibe Slate, in 
\^Y^^ operation on the first Monday of October, 1812, should within 
leu da)s alter each senii-annual dividend which should be 
made by them respectively, pay to the treeiurer of the 
Commonwealth, a tax of half of one per cent, oo the amount 
of lis ortgiDal stock, actually paid in ; and if any bank ne> 
glected to pay the tax Ibr diirty days, the treasurer was dt* 
reeled to issue bis warrant of distress be. This bank having 
neglected to pay the tax, the treasurer, Apthorp, issued his 
warrant for levying $1500, a senii-;Hiruial trtx, on which the 
goods were taken, for winch the bank brought this acii<jn oi 
trespass against said Apihorp, on the ground the legislature 
had no constitutional power to lay such a tax on a bank in* 
corporated, as this was, before the act was passed, and in its 
act of incorporation there was no condition or provision ibr 
such, or any tax : (incorporated in 1799.) No Aomif was re- 
quired when incorporated | nor any right reserved to levy a 
tax, or an excise, on the company. The nhjertinn to the 
tax, mainly was, that it was a partial ta\ on u particular and 
limited species of property j and that ilje General Court " is, 
by the constitution, limited in its power of taxation, to an 
equal and proportionate assessment upon all property in the 
Commonwealth ; and that it has not the power to select any 
individuals, or company, or any specific object of property, 
and demand a tax of them, separate and distinct from such 
tax as might result from its equal and proportionate share of 
such taxes as should be required of all other individunl?, 
companies, or property, within the Commonwealth." The 
power of the Ict^islature by liie eonstilution, is *' to impose 
and levy proportionaie and rensonable assessments, raios, and 
taxes, upon all llie aiiiabitauts of, and persons resident, and 
estates lying, within the Commonwealth ; and. also to impose 
and levy reasonable duties and excises upon any produce, 
goods, wares, and merchandise, and commodities whatsoever, 
brought into, produced, manufactured, or being wtthm the 
same." This bank tax was supported under the second 
branch, duties and excisex : and stress wn<? Inii! on the words, 
commodities and excise, as of a very general meaning. The 
court thought the word commcxfina " ernoraced every thing, 
Aslocotirti ""^y ^® subject of taxation ; and lias," said the 

in VirginiR, court, " been applied by our legislature, from the earliest 
"^h 188^6' P/^^^^ under the constitution, to the privilege of using par^ 
Ch! m a.3~ ticular branches of business, or employment, as the business 
■w IK ' ' of an auctioneer, of av attorney, of a tavern-keeper, of a 
reiattor of spirituous iquors, Ice* admitted by the court not 
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to be t proporUooal tax $ nor is h to ezeise or duty upon Cb* 187» 
produee, goods, wares, or merohandise.** But ibe court ArU 80* 
thougbty though the word cemmoditUi vulgarly signifies these ^^ v *^ 
Qofyt yet legally it also " signi6es convenience, privilege, 
profits, and gains, as well as goods and wares and under 
this construction, the legislature had for thirty years assumed 
the right " of exacting a sunn of money from attormes, nnd 
barristers at law, vendue masters, tavern-keepers, and retail- 
ers." " A conrimodity, convenience, or privilege, which the 
legislature has by contemporaoeous construction of the con* 
stitution assumed a right to sell at a reasonable price ; and 
by parity of reason it may impose the same conditions upon 
eveiy other employment or handicraft.** In the reasoning of 
the court in this case, two questionable points appear : 1. 
Does the word commodity, constitutionnlly signify ** conve- 
nience, privilege, profit, and gains r'" Tiic court allows it 
does not vulgarly^ thai is, in common acceptation. In which 
sense, then, is a constitaiion nuide by the people to be con- 
strued f 2 There is no doubt but that this Ux may be an- 
nexed to the licensOt when granted, as to keep a tavern for 
instance, because then the licensed person accepts his license 
subject to the tax, and voluntarily submits to it, it is a price 
and a bargain ; and it will be found that almost every tax of 
this kind has been exacted and paid in this way, and as was 
the case of almost every bank in the State, in 1812, they 
accepted their new charters on this condition. But the real 
question is quite diilercnt, and is if the legislature can lay 
the lax o\\ a lavern-keeper, for instance, after it has given bitn 
bis license for a year, and to operate during that year, and 
after the legislature has parted with the privilege for a year, 
without any price, as it did the privflegeto this Portland bank 
ibr twenty years f If it can lay a new tax within the year or 
term, why not increase an existing tax, and so directly by the 
»ct of one party on^, vary the terms of the price, as the 
court call it i 

^ 5. Held, the legislature has power to re%'oke an exeropr Msss.R. 
tion from serving in the militia, before granted to a certain 443, Com- 
class of citizens, and to require them to do miUtary duty. ""^Int* 
Bird, under the statute of 1793, had acquired an exemptioa 
as an officer m the militia, but by a statute of 1800, it was 
taken away from such officers. 

§ 6« The courts established in Kentucky, whilst a part of 
Virginiri. nnd of course a part of the Virginia system, as it 
existed in the year 1792, seem to have continued with very 
little alteration for several years, though several statutes were 
enacted respecting them* In the year 1301, it appears there 
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Cu. 187. were forty four count ics in the State, in each of which a cou»- 
Jlrt, 20. court was held iiiOiiLhlj, consistiDg of the justices of tnc 
\^^^^^'-^ couDt^, three of whom coostiivtod a court ; except it was not 
Touimio's months in which the Qaarter Session Court was 

tm of held ; that was in three months each year, in each county, 
appointed hy law j the justices allowed to hold each Quarter 
p. t M). s^^Iq^ Court, were not less than two, nor more lhao three; 

the jurisdiction of the county courts extends to all causes of 
wills, letters of administrriiion, mills, roads, the nppointment 
of i;iiai dians at)d settling their accounts, and admitli tig deeds 
and other writings to record ; the public inspections; lo iiceiis- 
incc, governing, and restraining ordinaries and tipling houses; 
to iiiuucrs between masters, appentices, and hired servantai 
to ferries and to the poor j to i-cgulating, laying, and collec- 
tion of taxes; to county buildings; prison bounds, and to 
appeals from a single jusdce in causes above twenty-liTe 
fihiilings each. 

6 7. Tlu personal liahiUhf of the metnbers of the Counfy eonrU* 
*^ Every member of a court, which fails to keep up a sufficient 
prison, pillor}'. and stocks, forfeits 500 pounds of tobacco, 
one hnlf to the State, and the other to ihc informer, with 
cosi.s, on action of debt or information ui any court of re- 
cord the co\irt i> also liable (o the action of the shcrift, for 
damages recovered against hini, on any escape, for the insuf- 
ficiency of the prison, and he, or his executors or adminis- 
trators, may have debt or mlbraiatioii in the District Covit, 
against the justices so failing, or the survivors of them, aoioag 
whom, and the executors and administrators of those decea^ 
ed, the damages are apportioned by the District Court, and 
executions Bccordinsly. And the court may cause a dadoi^ 
stool to be built at the county's charge. They have power to 

tax for all these purposes. 

§ 0. Juri^Hlchon of the justices. Thej arc conservators of 
the peace in tlirii counties, and have jurisdiction of all causes 
under X>o or 1 000 jDounds of tobacco ; but no execution against 
the body for less than 25 shillings ; the writ may be served 
by the sheriff or constable; the appeals are regulated on 
principles similar to those in Massachusetts, as to security to 
prosecute &c. The court decides in a summary way, with- 
out pleadings in writmg, according to the justice of the case, 
as to debt and costs, and, by it, the appeal can be but once 
continued ; and it issues execution as it would, if the cause 
had originated in it. Justices may summon witnesses from 
any county in the State. 

Jusli< ( s nl lowed in each county, — ^not less than five, nor 
more than fifteen. In 1801, there were over four hundred 
justices oi the peace, u a pi^ulalion of about 230,000 j the 
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county courts, or any justice thereof acting judicially, can Ch, 187* 
punisn contempts as the Courts of Quarter Sessions may: ArL^O. 
eighty-eight county courts, one sitting each month, in each 
county; that is, lbo6 county courts held in a year, in this 
small popolatioD* 

^ § 9« Cnartt 4f QnmUr Setnont* One in each ccwAj^ cen- 
uatin^ of three justices, specially appointed ; any two oi whom 
consutute a court; they ait six judicial days^ if necessary; 

are cons<:>n'ators of the peace in their counties, nnd hnve 
jurisdiction in all causes at common law and in chancery, in 
their counties ; but not in criminal of life or member, 

except by soecial statutes; nor in causes under Ju5 or 100 
pounds m toracco ; have jurisdiction as to escheats and for- 
feitures in their counties; concurrent jurisdiction with the 
District courts, except in the trial of criminals; the conrt, or 
two justices out of court, awards writs of ne e^geaty injunction, 
and habeas corptis ; have juries &c.; decides summarily when 
the penalty is less than $1 & j but if above, or uncertain, by 
jury &,c. 

§ 10. Districl Courts^ The Slate divided into disincts in A«b, I'm, 
1801 ; b each a superior court held three times a year, sits, ^ 
if necessary, fifteen days ; are six District judges, who, then^ 
selves, allot their districts twice a year; two to each court; 

if one do not attend, or cannot sit, another judge may be 
cnlk cj in, if to be had, if not, one is a court, except in cases 
capital or burning in the hand; has jurisdiction over all pep- 
sons, said ail things, at common law or in chancery, arising 
kk their respective dutricts, except in cases of assault ana 
battery, trespass, and defamation, where the demand is un- 
der £50 j ihrn only on certiorari; rules of pleading and set- 
of!s as in the Quarter Sessions ; this court, or any judge of it| 
ifi vr^ration, ran e;rant writs o( habeas corpus, ne ereaf, iniiinr- 
tion, or ccriwrari ; have no jurisdiction as lo mandamm, or 
cerlioran, but as to records or proceedings in the districts; 
nor as to cavcals ; but as to the lands therein: havejurisdic- 
tion of all treasons, murders, felonies, and other ofieoces io 
their districts* 

$11. GenmU Couru. The District juc^^ hold two annual 

sessions ; must he three judges to constitute a court ; has 
juri'^diction in nil rai!'«es, suits, and motions, in behalf of the 
Stale, against ^hcritls, clerks, colleciors of public money, and 
all public debtors ; new and ditiicult questions of law may 
be carried to it from the District courts, and decided without 
costs or delay ; has also jurisdiction m all controversies Aet,D«t,ti, 
tween non-vesidents, and between them and citiaens, in cases 
tbove $20 value, and all cases between citisenf, at -to titles 
ttnd bounds of lands, if the partiM consent, in writli^s unci 
yoL. yi. 56 
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Ch. IBS. tkismir«iMvalof€aiifle8,onpedtM»ororigiiiaUy:M 
ArL I. of fwsord» 
>^#~'u"^r $ 1^ Court of AppmU connsto of four judges, three of 
Act, Dec. 19, whom constitute a court ; ona ia the chief justice of Kentucky 
issi lu).; three courts in a year. It has appdlate jnrisdic- 

I79r> , Dec. cases m which inferior courts have cognizance, and 

issues executions; no nppeal but whrre the judgment or de- 
cree is linal, and amounts to £30, exclusive of costs, or re- 
lates to freehold or franchise, and must be prayed for when 
the judgment is given, or the decrrr is made; error lies of 
course, out only on matters of Uiw^ appearing on the face of 
the proceeding, except in cases of wills, roads, and mills, ia 
mmh mon m fact om j be aaaigued. 



179r> , Dec. 



CHAPTER CLXXXYIIL 



3 Dallas, 
821,330» 
Wi«cart V* 



APPSALS-PLEADUfGS. 

jfypooit* These are alwajs from a lower to a higher court, 
as appears io the praceding chapter, 187 $ thejr have been al- 
lowed in Maisachi^etts, in various cases, from the first settle- 
ment of the country. This is a branch of our judicial prt^- 
ceedinc^s almost peculinr to this State, as practised in if. — is 
a process of civil law origm, and removes the cause entirely, 
sunjecting the fact and law to a review and retrial* 

Art. 1. Gtmnd principks* 

§ 1 . The great object of the appeal has ever been to allow 
the party cast, a teoond trial, and in a higher court; aud 
wheal, from a court in which there has been no jury, it has 
often been an object to allow this second trial* that the party 
dissatisfied with the trial below, may have the benefit of a 
jury trial, which, in all cases of any considerable importance, 
hr^s ever been considered, by Fngli'^hmcn and Ampricans, a 
fundamrtitnl ri2:ht; and, it jipjjears, Ch. 187, there always 
have bc» n. from our earliest times, several inferior courts, in 
which it IK vrr has been practicable to have the jury trial i 
and yet in ihese courts, interesting Itgal questions have arisen, 
though commonly in causes of small amount; and as this 
jury trial has been held sacred, it naturally folWed that an 
appeal was deemed proper finoro these infenor courts to courts 
b which the jury trial could be had, in order that eveiyooe 
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might, in some form, have bi& cause tried by a jury, iS he Ch. 188. 
wished it. Art, 9. 

{ S» Frier t»llit adoption of osr State constitution, m tbe ^^^y^ 
year 1T80| as is seen in the nest prece8bg cliaiicer, certain 
canses under 40f . value, debt and trespaM, had ever been 
tried in ceitain inferior conns, without any jurj, bat alwajni 
with an appeal to either party to a coart havine a jury; and on 
every sucn appeal the cause was tried, as fully, and to all 
intents, as it would have bcon if there had been no such for- 
mer trial of it ; and, as will he observed on the appeal, every 
party has had the benefit of any 7uw evidence, and new 
plea also; therefore, when the lotii ariiule in the bill of 
rights, annexed to this constitution, was adopted, it was well 
nndsnlood what was meant by that article, which pfOTided, 
* that in all centrofersies concerning property, and in all suits 
between two or more persons, except in cases in which it 
has heretofore been otherwise used and practised, the parties 
have a right to a trial by jory, and this method of procedure 
shall be held sacred, unless in rnuse"? nn<?ing on the high seas, 
and such as relate to mariner's w;in;rs, the U gislalurc shall 
hereafter find it necessary to alter it that is, this trial by 
jury had been used and practised in all causes at common 
law, above 40«. value in the Jlrsl insjtance, and under that 
value on an appeal, and this article provided that this usa^e 
aiKl practice shoald becontlnued; and it was strictly contu^ 
ned till Mawch 11, 1704, when tMs snm or fnhie was raised 
> ftom 4<lr» to £4 1 this was done, after a severe contest, by a 
vote, carried by the democratic party by a small majonty ; 
the minority contending it was a violation of this article in 
the constitution ; for though the jury trial was preserved on 
the appeal, vef it was not preserved m ihe ancient way ; as 
in that the jiarty had his jnry trial in ihc first instance, in all 
causes bf iween 40^. and JC4, whereas, by this new provision, 
he could have it but on an appeal, and nut after a trial with- 
out a jury ; the ancient and established land marks being 
thus removed, this sum or value of £4 was raised to £6, or 
$90, wilhent much opposition* 

Bjf a law passed 34S of Rome, an appeal lay from any 
magistrate to the Roman people; but St* Paul appealed to 
Cssar. 

Art. 2. fn what cases an appfal lies, 

§ 1. It has been expressly decided that the constiruiion lMa».R. 
gives no appeal ; but every appeal must be claimed in virtue 
of some statute giving it. We have already seen in the last 
chapter, that, generally, the party aggrieved may appeal from 
the decree &.c. of a judge of probate, to the Supreme Court of 
' Probate; from the judgment of a justice of the peace to the 
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Ch, 188. Common Fleas; and from the judf^moit of the Gotmnoo PEsai^ 

Jirtm 3» *o Supreme Jnrlicial Court ; so a deft, convicted by a 
_j0- y-^> justice of the peace, in a criminnl case, from his sentence, 
to the Sessions; and that ceriam appeals are allowed in the 
Federal courts. But few decisions nave been made, shov* uig 
how far appeals, on these various statutes, may be tegall/ 
claimed or not ; these may be stated here, or refeired ta 
Coon^r V. where alreadj stated ; no appeals hj the common law; and 
flSsTfc'il^ a. 4, 8. 4, no appeal lies from an omr of a county or corpo- 



4I^4B8> ' ration court in Virginia, for binding out an apprentice, or for 
rescinding his indctilures. It seems in such case, a certiorari 
lies from the General Court, to bring up ihc procecdmgs, and 
to correct them. No appeals are allowed but by statute law. 
1 crancfa, ^ 9. FtdtftU coufU* tlM, lo this casc, that no appeal or 
V. Bazldoae. ^'^^ ^ couTts of the temtoiy northwest 

of the river Ohio. 

4Cranch, ^ 3. I^ul that an appeal lay from the District Court of the 
f^rttfoeSr U"''^*^^ States for ihr territory of Orleans Slc. directly to 

the bii)ircme Court of the United blates. Also, 6 Craoch, 

S07, 324. 

J § 4* Upon appeal in chancery cases, a statement of facts 

«. aooe. ' >°^^ accompany the transcript of the record. This nnmioii 
' was revived by the-repeal of the jndidary act of Fobmary 
13, 1801. 

flS'Rii^* § 5. A decree for the ^•a!^ of the morff^n2;rd property on 
jjfi^ a bill to foreclose, is a hnal decree, from which an appeal 

lies to a higher court. Act of Congress respects only final 

judgments. 

169^" siatM ^ ^* appeal or writ of error lies in a criminal case; 

«. More. ^ District of Columbia ; only in civil causes by the act* 
4 Craneh, 6 7. In this case, the Bank of Alexandria was pit. and 
VswaSuS^ judgment was in its favor in the Circuit Court of the District 

AlcxHndria ; Columbia. Held, that an appeal or wnt of error lies from 
•MCki.a6,a. its judement to the Supreme Court of the United States, not- 
laJ* L'??* wiilisiaadiiig ihe clause in its charter to the contrary. So 8 
si/ '* Cranch, 251, a probate case. 

a Craneh, § 8. If an appeal be claimed in the couft below, the same 
ilma^k^'' which toe decrjee is made, a citation is not necessary. 

4 Craneh, $ 9. Tkt thing in proceedings in rem, does not follow the 

« Jerinintfi causc into thc Appellate Court; but remains in the lower 
V. Carson. court, whicb may order it sold, if perishable, notwithstanding 
the appeal. See appeals in these courts, in sundry instances, 
Ch. 187, provided for by statutes; District of Columbia, only 
on a final judgment. 
3 Wheat It is the essential criterion of appellate iurisdictian, that it 
Qnacb 137. '^^^ corrccts the proceeamgs below, and does not 
' * create a causa*. 
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Two citixens of the same Slate, in a court in their State, Ch. 1 88. 
cltim title to lands under the tame act of Congress ; the Su- Art, 3, 
preme Cburt of the United States has appellate jorisdit tlon s^-'y"^^ 
te revise the judgment of the Slate Court ; one great object 
is a uniform construction of the laws of (he United States. 4 
Cninch, 38-!, Matlhows v, Zare ; 5 Do. 02. 

§ 10. Massachusetts courts. Appeal docs not lie from a 
justice of the peace to ihe Common Pleas in a militia case ; 
see Mmmtlbrt v. Hall, in error, Ch. 137, a. 4 ; nor in firocess 
^fifdhU mlijf ,* see Forcible Entry; nor in presecntion for 
the naiafenance of a batiard cfttU, for either party ; nor in 
audita querela, act 1781. 

§ 11. Where not from n judfjmcnt of the Common Pleas, Mn^ act, 
pn a mport of referees, agreed 10 be final, March 3, 

Where an appeal lies from the Conunon Pleas in the cases ^"^^ 
of $50 and ^100 value. See Mas&achusells act, Maich 9, 
1804, June 31, 181 1, cited Ch. 187. 

$ 13. No appeal lies on default before a Justice of the 
peace, or in the Comnion Pleas. Mass. act, March 9, 1804; 
anrl March 11, 1784. 

But where it lies, judcrncnt in the Common Pleas being 
arresied. See Bemis t. Faxton, Ch. 1 46, a 7. 

Where an uncle cannot appeal from the probate court, in 
the case of a rum compos 8lc. Penniman v, French, Ch. 35, 
su 10. 

$ 13. Appeal lies only from a jStioi judgment of the Com- 4 Mmm-B. 
mon Pleas, except in three cases, specially provided for, viz.: J^"* 

Abatemenf, Acconnt, and Partition; as where an action wns 
entered on the '27 fh day of the terra, by leave of the court, a 
deff's. bail moved for himselt and principal, it be dismissed, 
and the pit. nonsuited, as liie deft., during the term, had left 
the State; Conuioii Pleas refused the motion; from this re- 
liisai, as a judgment, A, for the deft^ claimed an appeal; this 
was disallowed by that court; moved the Supreme Judicial 
Court to sustain the appeal. Held, it could not be sustained, 
for the appeal allow ea by the statute is from a ^nfi/ judgment; 
but if fhe court iiclovv arrest the judgment, or send the parties 
out of court without giving any judgment ; from such deter* 
mination of the cause by the court, where an appeal lies, the 
party aggrieved may claim an appeal; and it not allowed, 
this court will sustam it; otherwise there would be a total 
fiitlure of justice.^ It seems it might have put the gravamen 
on record, left the cause to proceed to a Juwl judgment, and 
then appealed from it. 

§ 14. No appeal lies from the ( ommon Pleas to the Su- Comin#«- 
preme Judicial Court, m a criminal proceeding, brought into 
that court by appeal from a justice of the peace. This was 
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Cb. 188. a prosecution for a breach of the Lord's day, onginally be- 
ArU fore a justice. Held, also, tbe feci nrait be Mtictly charged, 
s^'^^i» but a rigid adherence to ferm will not be required ; and ia 
this case it is sufficient to allege the fact on tbe Lord's d^ 

Generally. r\nd conclude against the statutes enactod fisr tbe 
ue observation oi the Lord's day." 
§15, Where there is an appeal, error does not lie ; Ch. 
137, a. 4, Savage v. Gulliver, Jarvis v» Blanchard, &£.c.; but 
if tbe delt* agree not to appeal, he may have error ; Chm 137, 
a. 4< ^utDam v, Churchill ; also Champion o. Brooki, Ch* 
137, a. 4 ; and where an appeal Ues, the judge belsv it Ml 
bound to allow a bill of exceptioiia« 
oM iM n No appeal lies to the Supreme Judicial Court bv net of 
3.>s , and Cb. July, 3, 1782, c. 1 1 , except in civil suits commenced by wnt; 
2 Mass. R. there is no appeal iroiii n probate couri, on the act of June 18, 
150, Dean v. 1791, by reason oi liie diacreUuuaxy power given Lo su^lam 

appeals b civil actions, at that act ooet not relate to the 
probate courts. It teeooLt* therefore, a probate suit or fvo- 

ceedirg is not a civil action* 
F ^ 14 ^ P^^*^'0" f""**" partition, tbe deft, may appeal from 

1787 -Maine ^fst judgment, that partition he mfff?r ; but if he do not, 
•«t,Cb.97f but appeals after j7na/ judgment, the tirst Judgment us not ap- 
•••• pealed from, nor can il be affected by any appeal made after 

iinal judgment j and if the appellanl latl lo prosecute his ap 
peal, and enter it, judgment it affirmed on complaint; tbt 
tame in a writ of partition. 
For appeak b actions of account. See Account* 
8 Mass. R. 17. This was assumpsit on a simple contract, ad domtnifii, 
l^'ii?'""^ind ^^^^'^^ '^^^ ' ^'ic Coniraon l^leas, pit. had judgnent for 
lOMiM.IL defl. appealed; eniored his appeal, and then was defaulted* 
17». Held, the appeal iay, lor the pit's, demand was above ^oQ^ 

(though here covered less) pit. eniided to double coelt* Slat* 
1803, c* ISA, s* 5 ; or Mass. act, March 9, 1804* 
n Mati.& $ 18* fffit de hommt repUgiando. Held, in this case, m 
appeal lay to tbe Supreme Judicial Court, from judgments of 
the Circuit Courts of Common Pleas j on Statutes, 1788t c* 
9, c. 1 1 . 

aL^wTiihi r ^ ^" appeal lies from the said Common Pleas to 

ton p. Sirai- ^^^^ Supreme Judicial Court; and ir. such appeal, this court, 
ton, Joa. OB a Judgment below on a state of &ets, a^^reed b^ the par- 
ties, mr the opinion of that court, will not inquire into the 
merits of the Judgment, unless there is something in the re- 
cord to show It was erroneous ; the principle is, " that when 
the parties have agreed that a iiidsrment shall be rendered for 
either of thrtn according to the opinion of the judges on a 
case stated, ihc court of errors cannot rescind that agreement, 
aod enter a different judgment.'' 
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$ SO. An tnpeal lies te the Court of Errors from an order Cb. 
of the Court of Ckanoery, refusing to diteohre en iniunction, jffi. 3, 
aad avtfding coets against the dens. Chancery aids a deft. s^s/>^^ 
in obtaining a discovery before trial at law. but not aftcr^ 

wards. 4 Johns. R. 510, Jd'Vickar & al. v, Wolcoit. 

§ 21. Od an appeal to the Court of Errors, it will decide 4 Johns. R. 
on those parts only of ihp decree of the court beiow, -com- *86,flOA 
plained of in the petition of appeal. 

Art. 3. Form of proceeding 4'C. Month in the probate apr 
peal, is a calendar month* Ayerjr 0. Pixley, Ch. 27, a* 4 and 

§ 1. An appeal from the judgment of a juBtiee of the peace, 
or of the CofftjBOn PleaBy must be in tfie court or term in 
which judgment is given; see said Statutes, Ch. 187. 

§ 2. There is m appeal, but where an issue is joined by ^Jf*9^oi,. 

the partips. Mnsf. .?ct, Mnrch 11, l 784. ' * 

§ 3. To entitle the party lo an appt tl cjiher from the Com- Mass. act, 
mon Pleas, or a justice's jude^ment, he must recognize to the JjJ^^gJJ^* 
adverse party with sufficient surety or sureties, to prosecute Mir.U,1784. 
liis appeal wtiji. tjjtciy and to pay all intervening damages and 
costs ; and if either court reUise the appeal, the appellant 
na^ offer sufficient sureties and recognisance, and fees for 
takmg it ; and then enter his appeal in the proper conrt, and 1 vivm, B. 
if it nave appellate jurisdiction, it will sustam the appeal, 
and the appellant must produce, at the court appealea to, Biar. 11,1781. 
attested copies of the case, or a complete transcript of it. 

§ 4. On an appeal in the case of a will or codicil, nnd from 
ihc rensons of appeal filed, it appears " that the soniiy of the ciflST, 
testator, or the attestation of the witnesses in his presence,^ is 
a question, the Supreme Court of Probate may, for the deter- 
mination thereof, direct a real or feigned issue, to be tried 
before a jury in the same court. 6^ Massachusetts act of 
Jairaary 29, 1819, section % one justice may try an issue to 
the jury, On appeal, subject to exceptions* 

§ 6. An appeal finom a decree &c* of the Probate Court ^7 "Su^i** 
must be made to the next term of the Supreme Court, though 9. Habbvid. 
one judge is by law authorised to hold the court. This, said 
the court, had been the practice, and three justices might 
have been present at this term \ pleadings as to the testaior^s 
sanity. 

How a return of the division of an estate is open to o])jec- 
tions on the probate appeal. See Sever v. Sever, Ch. 149, 

a« %• 

% 6» Petition to enter an appeal from the Common Pleas, ^; 
jBft a subsequent temi, not entered at the -proper term by ac- ^ {^^^^^^ 
cuhnt or mistake^ Held, ^ NMtiflfce or mddmi must.be spsci* 
Jied in the petition. ^ 
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Cn. 188. Where a probate decree may be reversed in part, and af- 
Art. 3. 6rmed in part, on an appeal. Dexter ik. li. v. Brovvo. 
\,^^v-^^ Aa to the endorser of a writ being liable to costs oo an ap» 
peal, Cb. 175, a. 9, Fairbanks jun. e. Townsand. 

Where the ezeetiior Sec. of the residuary legatee* oinslaMke 
the probate appeal. Downing v. Porter, Ch. 149« »• 3. 

^7. As to appeals not seaeonably entered in the Supreme 
Judicial Court. See Ch. 189, a. 2, Massachusetts act, Jane 
18, 1791. 

Colt V Cut ^ ^' appeals in Connecticut; see Kirby's R. 17; an 

appeal lies after a default and a hearing in damages ; other 
cases, 35, 89, 247. In qui tarn for theft, it does not lie, 369 ; 
but if the ph. in such case, sues only for damages, he may 
have an appeal $ cases S78, 380, 364 ; none to an adjooraed 
court; other cases, 387, 3 Dsy's Ca. 18; 4 Do. 337. 
Art. 4. The effect of an appeal, 

^ 1 . How, if legally made, it makes the judgment appealed 
from of no effect; and liow the appeal is a nullity where oone 
is given by law. Campbell v. Howard, Ch. 140, a. 1. 

For the effect of a probate appeal to suspend proccedms^s 
on the decree hic. btluw. See Ma^^aciiu&elis act, March 
13, 1784, cited Ch. 187, a. 15. 
i^""""' i 3' up^tl itself suspeods the decree of the Inferior 
.DoaM'fcifle. Court ; but a writ of inhUfUum is proper and neceasary to 
enable the court appealed to, to punish the Inferior Court ibr 
contempt^ in case of disobedience, which the appeal does not, 
ns that is only the act o^Jtbe |Hirly, and not of the Superior 
Court. 

?<2*!'n** ^* § ^^bntever could be brought forward by way of defence 
DoaDe'f in a court of appeals, must, in it, be brought fonvard, or tha 

parly can never take advantage of it after. 
412^' Me Ch ^ ^* appeals from a StaU to a Ftderol covrf ; as where, 
ie7,V7,t. ' by act of Congress, of March 3, 1815, it was provided, that 
42, (Lis MM hi any action in a State court, brought for any thing done or 
stated. omitted by an officer of the customs, either party, after final 
judc;ment, m\^\n appeal to the Circuit Court of the United 
Slates ; and tlit: 7ih article of amenfimcnts of ihe constitu- 
t'oi) of the United States provides, that in suits at common law 
(of $20 value) the right of trials by jury shall be preserved ; 

and no fact tried by a jury shall be otherwise re-examined, 
in any court of the Umted States, than according to the rules 
of the common law hence, in the Federal courts, no fact 
tried by jury in a common law case, can be re-examined, but 
in the form of a new trial ; 6 Cranch, 307, 324 ; where the 
appellate power of the Superior Court of the United States 
may be ejLercised by a writ of error i al«o 6 Cranch, 386, 
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308; 10 correct the judgment of a District or of a State Cb. 188, 
Court. Jirt* 5. 

^ 5. But very few appeals appear in the States south of v^^v^^^ 
New England. No appeal lies to the Supreme Court in New JJ^****^'*** 

York from the Snrroirate^s order for appointing measurers of johofcE, 
dower, under tlie act (Scss. 29, c. 168); the lOlli cpction gives 24 
an appeal only nfttr llie tiling the report of tlic adniensurcrs ; 
aud ihcn the question of seizin, or any other question which 
may arise, may be tried by a jury on a feigned issue, or in some 
other mode which this court may prescribe. 

^6. On a petition of appeal, the appellant omitted to state 3 Johns R. 
the reatom in the appeal, and the resident answered the ^ itogen 
petition. Heidi be was too late to object afterwards to any *' 
defect, in form, in the petition* 

Art. 5. Jij^^taU fo the court for the correction of errors «» 
Jfew York, 

§ 1. By the constitution Of the State, a court is instituted 
for the trial of impeachments and the correction of errors," 
consisting of "the president of the senate, for the time being, 
and the senators, chancellor, and judges of the Supreme 
Court, or the major part of ihcm ; except that when aa im- 
peachment shall be prosecuted against the chancellor, or either 
of the judges of the Supreme Court, the person so impeached 
shall be suspended from exerpisin^ his office, until his acquit- 
tal ; and in like manner when in appeal from a decree in 
equity shall be heard, the chancellor shall inform the court of 
the leaaona of his decree ; but shall not have a voice in the 
€oal sentence; and if the cause, to be determined, shall be 
brought up by writ of error, on a question of law, on a 
judgment in the Supreme Court, the judges of that court shall 
assign the reasons of their judgment, but shall have no voice 
for its affirmance or reversal.*' This court proceeds " under 
ibe regulations which shall be established by the legislature." 
It is from the decree in equity the appeal lies to this court of 
errors, as in t!)e following cases &lc. Sec art. 2, s. 20, Mc 
Vickar &c al. v. VVolcoii ; a. 6, Rogers v. Cruger. 

§ 2. Held, by tlie court above, that on an appeal from an 3Johiu.R. 
order of the court of chancery, postponing ihe hearing of a ^J^J *g ^ j 
cause until the assignees of two of the parties, who had be- ^^sea, 
coinc insolvent pending the suit, should be made patties, it 
would not bear or decide on the merits of the case : 2. On an 
appeal from an interlocutory order in chancery, this court of 
error would not allow evidence to be read, not read in the court 
below : nor, 3. Will said court above hear and decide on the 
noertts, unless the merits have been heard in the Court of 
Chancery : 4. Where a party in a cause in that court, becomes 
insolvent pending the suit, his assignees must be made fartiea 

roL. VI. 67 
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Ch. 188* before the cause cao be heard. This was a suit on pofidei 
Jirt, 5. of insurance assigned, brought into chancery on cbwges of 
v-^^v-^^ fraud. 

3 Johns. II. ^ 3. The general guardians of NicoU, a minor seven years 
HontingSfoD, ^^^^ ^h^'"' ^i'^ chaocery against the appeUants, the trus- 
trusiea v. tces of the freeholders and commonahy of the toirn of Hun- 
r^icoll. tington, Isaiah Jan'is and eit^lit others; and the chancellor 
awarded, by a temporary order, an injunction. Held, that no 
appeal lay from this order, and it having expired, the appeal 
was dismissed. Held ^ 2. On an appeal from an order granting 
an injunction to stay proccedinirs at law, the court of errors 
will nut hear and decide on ilie merits ol the cause, if the 
court below had not heard the cause on the merits before the 
order : 3. If a bill be fiJed in the Court of Chancery to pre- 
vent many lawsuits, to hare all tried in one suit, nnder the 
chancellor's directioo, it seems the bill will be snstamed, if 
there has been but one or two trials at law ; 4. No appeal Ues 
from an order in chancery, for the examinatioo of the guar- 
dians of the complainant, a minor, as witnesses for him, such 
examination being always taken de heiM tm^ and saving aD 
just exceptions ; and if inadmissible on account of the incom- 
petency of the witnesses, may be suppressed at tlie hearing: 
before the ciiancellor, or if admitted, may then become the 
ground of appeal. ^ 

§ -1. This cause came before the Court of Errors on an ap- 
peal from an interlocutory order of the Court of Chancery; 
'. BanlToJ N. ^'^"^ ^'^^ Court of Errors gave juiigment on the merits of the 
York, ioer- case, and reversed the judgment beljw, and ordered the ap- 
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pellaats receive the monies in dispute, the net proceeds of ^ 
sales of a certain estate sold on a fieri facias ; and that the pro- 
ceedings be remitted to the Court of Chancery. 

%b. Held, 1. No appeal lies to the Court of Errors, from 
an order of the Court of Chancery, ibr an attachment to bring 
Street &iai.-. up a party to answer interrogatories, for a contempt in diso- 
4Joha».fi. beying a writ of injunction, issued in a cause : 2. It seems an 
appeal does not lie from any interlocutory order, which does 
not involve in it a decision on some matter touching the merits 
of the cattse, and by which the party is aggrieved. 

See important distinctions between error and appeal, C\u 
224, es|)ecially art. B, s, 17, case of the San Pedro. 

§ 6. In apj)eals in chancery cases, from Circuit Courts, the 
parol evidence heard in the trial in tfiem, ought to a^>pear on 
the record : 2. No final or important interlocutory decree 
'ought to be made, until all parlies interested are before the 
court. 

6 wheatod, A 7. Held, where an appeal has been taken in an equity 

IL'M Han- V » I r i j 

dui|jii U al. V, Barbour &,al^l Hen. ^ M. 403^ 400* 



Conn k, al. r. 
Peun, 5 
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suit, from the Circuit Court to the Supreme Court, but not Ch. 188. 
prosecuted, it will be dismissed on a certificate from that court Art* 6. 
that the appeal has been taken and not prosecnled. See rnle s.^^v'^ 
S3, 6 Wbeaton, p. 1, Preface; 6 Wbeaton, 452, a similar 
case. An appeal or Mupenedeat to a judgment, is not to be 
granted to agy person not interested in the matter in dispute. 
Sayre adm. v. Grymes. 

Art. G. Appeals in Virginia, 

$ 1. Though in thisi as in the other States, appeals are un* 
known to the common law ; yet in Virginia appeals are un- 
commonly nuincrous, owing, T conceive, to several causes. 
1. There are in this Slate above one hundred county and cily 
courts, held monlhJy by the ju-iices in ihe counties, and the 
usual oflirers in cities. Tlioy are truly inferior courts, in her 
system of jurisprudence, and even police j yet in them almost 
all causes are coriinieiiced in law and equity, criminal aiid 
civil, real, personal, and mixed, probate and pauper, be- 
sides all those causes of law and police usnally adjudged or 
regtthtted by the Courts of Sessions in England, and formerly 
in Massachusetts. Above the courts of counties, cities, and 
boroughs, are a middle grade of courts^ both of law and equl* 
ty : as three Superior Courts of Chancery, held in the three 
districts into which the State is divided ; and a number of 
District Courts of law, held in the law districts, into which the 
State is also divided. January 1 , 1 809, in the place of these 
District Courts, a Sujierlor Court of law, held by one 
in eachcoualy, was established, with the powers of the District 
Courts. 4 Hen. M. 173. Above all, is a third grade, that is, 
the Supreme Court of Appeals, (siis one hundred and twenty-six 
judicial days in a year, by law, if the business be not sooner 
tione,) which lias a final jurisdiction by appeal, writ of error, 
supenedeas, or otherwise, of near all kinds of causes. The 
cotmty courts having common and chancery sides, probate and 
other sorts of jurisdiction, the real soorces of appeals are 
many : 2. Nomerous statutes ; for instance, in the year 1794, Bev.Godt, 
a statute provided, that ^ where any person, or persons, body ^ 
politic or corporate, shall think themselves aggrieved by the 
judgment or sentence of any county court or court of hustings, 
ia any action, suit, or contest whatsoever, where the debt, or 
damages, or other thing recovered or claimed in such suit, 
exclusive of costs, shnll he of the value of $100, or 3000 lbs. 
of tobacco, or upwards ; or where the title or bounds 
of lands shall be drawn in qncstfOTi ; or the contest shall be 
concerning nulls, roads, or |)robale of wills, or certificates for 
obtaining adminisiiation, such person &.c. may enter an ap- 
peal lo the uext District Court ;" and appeals from the chan- 
cery side of these numerous county, city, and borough court^ 
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Ch, 188« are claimed on chancery principles. By liiis act of 1794, we 
ArL 6. fee one appeal allowed of course in almost every cause of any 

v-^^v-^^ coDsiderable importaoce ; and in all causes, to whatever small 
amount, touching the titles or bounds of lands, milb, roads, or 

Rev L 6 P'''^^^^^ cases* By another statute enacted in the sa^ie year, 
^* ' 1794, it was provided, that appeals, writs of error, and #«- 
pertedeoii may be granted, heard, and determined by the court 
of appeals, to and from any final decree, or judgment of the 
High Court of Chancery, General Court, and District Courts, 
in the same manner, and on the same principles, as appeals, 
writ? of error, niid sttpprsedens, are to he c^rante?!, heard, and 
dci( 1 luiijcd by iIk' }\'vs\\ Court of Chancery and District 
Courts, to and froui any linal judgment or decree of a count}-, 
city, or borough court. Tlius a second appeal is allowed in 
almost every cause ; and hy appeal, writ of error, ov super nedeas, 
nearly all causes, ii nol all, may thus go up by steps to the last 
resort, the Supreme Court of Appeals, of late years reduced 
to three judges. And if we are to judge from Virginia reports, 
near three-fourths of their business is to hear and decide chan- 
cery causes ; so very uncertain has this portion of jurispru- 
dence become. While, it is well known chancery grounds, well 
understood, do not embrace aseveoth part of the whole grounds 
of jurisprudence in a well governed state or nation. Chan- 
cery causes seems to be numerous in Vupnia, in which appeals 
are of course. 

§ 2. There are a few restraints on appeals in this State. 
' Tlirre is none as to bindini^ out apprentices and rescinding 

their indentures. See, The Poor, Ch. 53, a. 1, s. 29. Though 
in such cases, error or supersedeas lies to a District Court ; as 
also a writ of certiorari at common law generally. Ao act, 
passed in October, 1777, prov ided, ihat ihe junsdiclioa of the 
General Court " shall be general over all persons, and in all 
causes, matters, and things at common law, whether btonght 
before them hy original process, by appeal from any inferior 
courts, habem corpus^ eartiararif writ of error, supergedmst 
mandamus, or by any other legal ways or means and by an 
act of 1792, similar powers were generally given to the Dis- 
trict Courts in their respective districts. In both cases there 
are exceptions in regard to commencing actions in them for 
less value than £10, (^33^) evcept in some en^es nainerl. 
Hepburn v. ^ 3. The sum recovered is the rule, not thni declared Inr : 
4<rH*^'3 Call* when the pit. declared for £60, and recovered less 

431 -Bouyer than £30, held, there was no appeal ; Heden?^en v, Comraon- 
feai v-Lewia, wealtij, and various other like cases. Bill of review lies only 
M.mI^ after final judgment; Miilord"s Pleadings, 78 to 84; and if, 
pendente lite, it be moved for, and the Superior Court of 
Chancery deny it, no appeal lies. See Mc Call v. Peachy, 
1 Call, 55 ; Ch. 336, a. 8« 8« 5. 
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§ 4. An appeal abated at one term hy the appellant's death, Ch. 189. 

bis administrator qualified, and cm his motion, the next term, a Jlrt, 1. 

scire facia f! was awarded to the appellee to show c au o why V,>^V-x^ 

tlie ap|)eal siiouid not be revived. Buster v. W uiluce, o Heo. Gibbs r. 

&I M. 217. Hen^'t m'.^ 

^ &. The judges of the several Superior Courts of Chan- 2JJ. 
eery, cannot grant appeab from faiterlocatory decreeas io va* o Hen. & M. 
catioo ; but in court only. President, and professors, and 557, Fairfn 
masters of William and Mary college «. Hodgson & aL exe- 
outers of Lee. A decree to Ibrecloae a mortgage and directing ii«v. cod^, 
a sale of the mortgaged premises, is an interlocutory decree : c.63,64, ie7. 
was before i»le, and commissioner's report returned. Judge ^riand^ 
Fleming observed, " by our laws, any party thinking him or Caii, 241.— 3 
herself nc;<rneved by a final jude;ment or drrroe of nny infe- Wj? 
rior court, may, as a matter of rifrht. appeal to a court of supe- 
rior jiiri«!dlction, on romplyiug with certain'* terms, esicept in 
cases of forthcoming bonds. 

§ 6. Il" a Superior Court of Chancery order an injunciioa 
reinstated and a new trial at law, this is an iiilerlocutory de- 
cree, from which an appeal cannot be allowed. Price v. 
Strange, 2 Hen. & M. 615. The power of a judge of the 
Supreme Court as to appeals; 3 Hen. & M« 199, 217, Tom- 
Jiflsoo e. DUliard ; Mackey «. Bell. 



CHAPTER CLXXXIX. 



REVILWS. 

Art. I. Genitrid FfimtipUt. 

$ 1. A review is a second trial of the same acfloD in the, See Reviem 
same court, and by another jury. Tlie review in civil a^^ionsL ci,^^?in. 
depends entirely on Massachusetts statutes : is in fact a new 
trial 00 the old issue, after judgment. It is confined to civil 
actions, and to cases in which there has been a verdict ; and 
no party can review after there have been two verdicts against 
him. 

^ 2, The uliolc rause is tried on the review, in the same 
manner it would be if no judgment had been given in it; and 
the fuiuiei judgment may be reversed in whole or in part; 
and 2:reater, or less, or no damages, may he assessed on the re- 
view, accoiduigab lliti law and liie evidtJiice may be in the case ; 



Digitized by Google 



454 



PLEADINGS* 



Cr. 189. aad a review does not lie, bat wbere the action is commeiicad 
«f rtf. 2* by writ. Then to entitle a parly to this noTel mode of proeeed- 
iDg, of right, the action, 1st, must have been commenced hf 
writ, not by petition, or complaint : 2. Must be a civil action: 
3. There must have been one verdict against him : and 4. It 
must be an original action, not audita querela, or scire facias^ 
he. These principles, being well setUedj liuiii liio cases of 
reviews very much. 
Art. 3. Maaa^uteUi §taiuU$> 
^7'^^^ ^ 1. Id early times, ia tbe Colony appeal*, were sometimea 
called reviews. Before 1672, reviews were allowed ; but it 
does not appear to have been settled, that they should be bad 
in the same court in which the action was at fir?t commenced. 
Tliercfor€ the legislature in that year resolved reviews should 
be so had. But upon an action of review the costs of lorracr 
courts were not allowed. Bui uu paiucular form of proceed- 
ing in this action was pointed out by the Colony legislature. 
C.liP.ttwt, % 3* In 1693, provision was made, that a party cast tn tbe 
CSoinmon Pleas, might appeal, " or by a new process, once and 
no more, review his case in the same court wbere it was first 
tried and in ten days after judgment in review, the aggrieved 
party might bring a writ of error, ** for the trial of tlie said 
case at the next Superior Court^ in the county* Security to 
prosecute he. was as before slated. 
C.&P.Lan-s, A 3. Jn 1701, reviews were allowed in the Stincrloi Court, 
' * and in the Common Pleas, once in any actiuu, eviUcutly m 
the place of a new trial, within three years, on the usual 
terms. But the execution was not stayed by the review, till 
A. D. 1751, when a hood was required be. 

§ 4. An act passed 1720, explanatory of the above act, 
and directed when both parties reviewed in the Superior Court, 
*' both writs or actions of review** should be committed to- 
gether to tbe same iury. 

^ 5^ act passed 1733, directing writs of review to be 
served on aitornies, tertenants, agents, factors, and trustees, in 
certain cases. 

bii^^^* ^ ^* was passed 1761, declaring tbe act of 1701 

not to exteod to judgments on informations filed by impost 

officers. 

eil' § 7. An act was passed in 1757, denying the writ of re- 
view in the Inferior Court of Common Picas ; and after two 
verdicts in favour of the same party In any action. 
Mum. act, ^ Q. By this act it is enacted, " iliat either party aggrieved 
«s to review's the judgment of the Supreme Judicial Court, where only 
of ri^ht, one verdict hath been given against him in such action,** may, 
Feri* *i8i8 years, review tbe same, and have one trial noie j " aid 

m to futore appeals, see post, 23, Maine act, cU. 57, 
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tbere afaall be no farther pleadings, but the aetioD shall be Ch. 189. 
tried epon the review by the same ifsoe," originally joined bpr 3. 
the parties. Ezecudon is stayed only on hood given as di- 
rected by the act ; and the party reviewiog roost produce 

attested copies of the writ, judgment, and all papers used 
and filed in Aw former trial, and each party shall have the 
liberty to offer any further evidence." By the proviso, die* 
abled persons may review in two years after the disabili^ r»» 
moved. 

§ 9. Section 2 pio\ldt^-, ihc whole racise be iiird "in the 
same manoer as if no judgment had been given thereon ; and 
the former jiul^me lit may be reversed in whole, or in part, or 
greater damai^es or less, or no damages, may be given as 
if both parlies review. 

^10. Section 3 provides, when joint damages are recover- 
ed against more than one original deft* and not all review, be 
or they reviewing must purchase the writ of review in the 
name of all the original defts. ; and if any of them neglect to 
appear, their non-appearance is recorded, and he or those who 
appear, may prosecute to final Judgment, and if be or they 
reverse the former judgment in whole, entitled to costs, and a 
restoration of the damages" paid on the former judgment; but 
'* if in part, only entitled to costs and restoration of the part 
^SO paid, as far as \hh pnrt exceed the judirmenf in revicv." 

^11. Section 4 provides, "when sovernl damages are 
given again -t several defts." either of tfif'ni may review, as if 
no other orii^inal deft, in the cause ; and if he obtain a reversal 
in whole as lo him, is " entitled to a restoration ol all damages 
and costs by him paid:" if in part only, is entitled[\ to costs 
and to a restoration of so much of the damages so paid, as the 
sum so paid exceeds the damages given m review, \ 

$ 13* Section 5 provides, that the original deft., or oefts., 
bis agent or attorney, may stay execution for damages or goode 
by giving botid, as appears in the form below, when judgment ' 
is given with surety or sureties approved by the court. The 
writ of review, in the absence of the deft., may be served on 
his agent, attorney, or tnistee^and the cause may be continued 
Ibr one or more terms. 

Section 6 provide?, the part of the deft?, reviewine: mny 
be admitted to give the bond for the whole sum, and stay exe* 
cution as against all 

Section 7 provides, in real actions, " where the deft, or 

defts. in review, live oui of the Commonwealth," the service 

oi the writ on the tertenant or person in possession, is e;ood. 

13. This act recites, the justices of the Supreme Judicial Maw. act. 

Court have power, " in certain cases to set aside verdicts and "fj^S If* 
**iM« i7oo, re- 

grant new trials f but no power to set aside judgments ren- vi.ms on pe- ; 

4lered on verdicts, whence inconveniences may arise be. 
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Ch. 189. § 14, Section 1 enacts, that when any ^ legal cause*' for 
jSrt, 3. the court exists, before judgment, to grant a new trial, bat 
V^*y^^ judgment is given on the verdictf the party a^rieved by it, and 
Maine act, DOt legally entitled to a review, may petition said justices " at 
^'^7* any of their terms for a review of such cause aod ihey, " on 
due notice to the adverse party," are empowered to grant it, 
if they see fit, on such conditions as they think reasonable." 

^15. Section 2 provides for cases of mistake and accident, 
or some untoreseeii cause ; and enacts, " that wherever, by 
reason of accident, mistake, or any unforeseen cause, judg- 
ment hath been, or hereafter may be, rendered on discontinu- 
ance, nonsuit, Jiil dicit, iion sum i)ifGniia(u!^, report of referees, 
or default; or suits have been, or hereafter may be, discoDtinued 
without judgment," the said justices, on petition, may grant a 
review of the action, as in the first section. 

(^16. Section 3 provides for like cases (as in said second 
section) in the Common Pleas, and in the courts of justices of 
the peace ; or if any appeal be lost to the hindrance of justice, 
and the party aggrieved file in the clerk's office of the Su- 
preme Judicial Court, a " copy of the record of the causs, 
duly attested," and petition it for a review of the cause, 
this court may grant it, if it see fit, on reasonable term?, 
" to be heard and determined m the said Supreme Judicial 
Court ;" but no petition can be sustained after eisrbteen 
months from reoderiog the judgment, and but one review in 
any case. 

17. Section 4 provides a writ of review, on this act, be 
sued out, and prosecuted to final judgment and execution, as 
in other cases. 

Section 5 provides, the jusdces of the Supreme Judicial 
Court may stay execution in the cause on such terms as they 
deem reasonable; and also give costs to the respondent 
against the petitioner, and execudon, where be is adjudged to 

take nothing by his petition. 
Mass. Rct^ 18, This act provides for prosecuting writs of review, 

Maine 'act^' death of any, or all of the parties in any real or 

ch.a7* personal action, in which a review is allowed by law The 
gennal principle of this net, is section 1, as to real actions, if 
the demandant or deft, die b' lure the time of review is out, 
the tenant in possession, or tlio person entitled to hold the 
same under the deceased paiiy he. is put in his place. 

^19. Section 2 relates to personal actions, and provides 
where one or l»oth parties die before the time of review is out, 
the executors or administrators of the deceased may sue oat 
a review, defend in it, be. Proceedings as in other case» 
waiiatit mutandit. 
§ 20, Sectioi^ 3 provides^ that if either party die peiidlii$ 
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the writ of review, bis heirs or any pprson interested in the Ch, 189, 
tenements, or his executors or adnnnistrators (the death being Art, 3. 
noted on the record) may come in and prosecute or defend to N^rf'^v'^^ 
final judp:ment ; and if such do not appear, or, appearing, are 
noinuilcd, or defaulted, sm h proceedings may be iiad, mutaiii 
mutandis^ as iiught have been between the original parlies. 

§ 21. This act, sectioD 2, empowers the Supreme Judicial Mass. act, 
Court, at diBcretioD, to dlow appeals to be entered in it, io "J^^^j ^ 
civil actioas or complainta, when not entered in season, by ^^^^ 
reason of any accident, mistake^ or unforeseen cause, to be on «h. 67. . 
petition fiic. at any other term in the eoimty, and to proceed 
•s if regularly entered $ but every such petition is timited to 
one year after such appeal should have been 'entered ; but ,no 
attaduneot or bail is affected by this act ; but the same re- 
maiDs discharged." Section 3, extends the lilte powers to the 

Common Pleri?, as to pistire cansps. 

Section 2, ma!.es a general unlimited provision as to reviews ; 
and provides, " that the said jiistices (of the Supreme Judi- 
cial Court) be and they are hereby vested with a discretionary 
power to ^rant reviews in civil actions, vvlienever they shall 
judge It to be leasouable, without being limited to particular 
cases, any omissions in the aforesaid act notwithstandbg." 
(Act June 18, 1788.) 

$ 32. This act provides for the service of the writ of re* Mass. net, 
▼iewXamong many other cases*} See Service* Fab.i7,im' 

As to reviews of suits on probate bonds $ see Proliatie* 

$ 23. When an action is brought in the Common Pleas Mass. act, 
against an absent debtor, on these acts, and reviewed within l^'^ 
the year, it is reviewed in the same court, and concludes thus : ' 
•'Wherefore, for reversing the said last mentioned judgment and 

recovery bnck from the said C he. the F^nid sum of $ , 

damages and costs aforecaid, lie the said B, by virtue of an 
act entitled an act providinL^ ihrit suits where goods, or other 
estate is attached, the deft, be summoned," brings this suitp 
and have you there this writ he. 

This act lepeakd the act of February 26, 1787, yet it Mass. act, 
ought to be kept io view, as many cases iiave been decided on ^ 
h, and many titles rest upon them. 

By Massachusetts act of Januarjr 39, 1818. In tbis» action 
in the Supreme Judicial Court, it has power to amend the ori- 
gpnal writ, record, or proceedings in any part thereof, on rea* 
flonable terms. 

Art. 3. CsMff decided on the iUttutes as to reviews, 

$ 1. This was a petition for a review entered &c. stating | j^,^ 
certain grounds for the review; and the court held, that the 99, SimmoHf 
petitioner must be hoiden to the all^atioiui in his petition ; 
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Ch 189. ami this seems reasonable, ibr the d«ft. comes prepared lo 

Art. 3 answer this only. 
V,^"v-^^ § 2. In this action tin re was a verdict and judgment for 
i^^^cIh^ the deft, in the Coininon Pleas, and again in this Su[>i ( me 
puVin bI'v. J'l'ii' ' 'I ('ourt. So two verdicts ngainst the pit. ; he peiiuon- 
joslejrn. ed on the act of June 18, HSS, for a review, but no notice 
was given to the deft, of this petition, as that act required. 
Review was granted. The deft, made affidavit that be bad 
DO notice of the said petition. Held, he was entided to notice | 
but as the parties appeared, die court was of opinion i% might 
hear Ibem npon the merits. 

^ 3. Where an administrator of a parly deceased, in a writ 
of review in trespass, may come in and prosecute. See Monu- 
rooi Proprietors 9. Rogers, Ch. 91, a. 8 ; Ch. 93, a. S ; Ck 
82, n. 5. 

^ 4. No npw trial wbere the party may review. CogsweU 
V, Brown, Cli 1 83, a. 6. 
1 Mw.R. Pleadioiis in review cannot be altered without consent. So 
342. are the express provisions oi the act of February 26, 1787. 

^ 5. Where costs are not allowed to the petitioner for a 
review grained. Ilbley Kuighi. This review was occasioned 
by the petitioner's own miscalculation of interest. 
4 Mass. R. ^ 6. A recovered #100 against 6, he reviewed, and gave 
108. Hleln «. a bood to prosecute his review to final judgment, and to pay 
the damages and costs, to be recovered m review of the 
former judgment and interest. He entered his review, aad 
then was nonsuited. In debt on this bond A recovered the 
amount of the first judgment and interest on it; but qtutn as 
to the costs of the noasuit in review. 
4 Mass. R. ^ 7. Held, the court will not receive the affidavit of a 
349, Rogcn, petitioner for a review^ hnt in two rases: 1. Only in 
• ptr. V. UilJ. which the facts are exclusively in iiis own iuowiedgc : oc 
2. Merely for obtaining an order of notice. 
4M«st. R. $8. This was a petition for a reviev^. Tly the death of 
97^Vlfo9d^ the petitioner it abated ; and his executor could not be admit- 
ted to prosecute the petition pending when Woodward died. 
Not within the provisions of any of tiie said acts. 
4 Mass. R. ^ ^* Dickerson petitioned for a review against Davis. HeU, 
oob, Dicker- « review lies not on a judgment of the CommoQ Pleas, on a 
fon «. Davifc of referees on die referee act of 1786, c. 21. 
« U1W.B. ^ 10. Hart petitioned for a review. HeM, that if theeonit 
cr>n, Uart*a perceive, on a view of the papers, that the judgment coos- 
plained of must be severed on error, it will not graat a re- 
view. 

r> Mass. R. ^ ^ ^ Byrnes petitioned for a review against Piper Sec., 
363, Byrnes Stated )ic }ind no notice of the suit, and was out of the State; 
t. t'iper. j^Qi granted, for he may sue his writ of review on the statute 
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lespecling absent defls j but do costs to the respondent, as the Ch. 189. 
petition does not appear to be vexatious, aod the facts not An. 3. 
denied. " ^^"v^ 

% 12 Massachusetts Supreme Jadicial Court, Lincolo coun- Livermore r. 

SU 1796, June terni.' The pit sued for 400 acres oflaed. The How. 
eft. diackimed 300 acres on leave to amend ; the pit. filed 
a new count for a 100 acres, then, on terras, the deft, was de- 
faulted, and by mistake the pit. had execution on the wrong 
count for the lOO acres, and possession given. On pelitioa 
on Massachusetts said acts of June 18, 1788, and June 13, 
1791, the deft, was allowed to review, thous;h he might havo 
brought error, and though the pli. oii'ei ed to release the 300 " 
acres ; for after the release the deft, would hold under the 
pit's, title, whereas he oogbt to hold under his own* former 
title. 

^13. Pattee U al. sued Emerson and three others, and i Mhm. R. 
liad a verdict $1 damages. Emerson alone reviewed, but in 462, Kmer- 
the name ol all four, and in review Paitee U al. had a verdict p«ttMl(iil 
for $11. After this, the three defts. who did not prosecute, 
were called, and did not appear. Judgment lor liie $ L7 
against Kmersou aluue, and costs on the review, and former 
judgment affirmed, to stand as a joint judgment against all the 
original defts. Entered thus, " and now all aod singular the 
premises being seen, and by the court fully understood, it is 
considered by the oourt that the said David Pattee, and Mary 
his wife, recover against the said Asa Emerson the mm of 
^17 damn ires, with their costs, incurred by them in thi» 
action of review, taxed at , and that the former judg- 

ment" Stc. 

14. Costs in the original trial not ailected on reversal in SMass. IL 
part. See BiUerica v. Carlisle. Original deft, reviewed. 

^ 1ft* The court will require affidavits, as to the facts stated 3 
in a petition ft»r a review, before making a rule to shew cause; M» wiiM' 
(or the legal costs allowed the respondent are inadequate for 
being compelled *to appear and answer to a complaint that 
may be idle and vexatious. 

<$ Ifi. Costs. The pits, in the Common Pleas rerovrrcd 3 Mass. R. 
less than £i damages, and full costs, (commenced there ;) ^» Liucolu^ 
he reviewed, and recovered one cent damages. The differ- "'Ooaldiju. 
enoe the deft, recovered as damages, that is, £4, wanting one 
eeot, with full costs of review. 

^17. TSruptm; attault andbaUery. Two defts. pleaded 8 MMe.lL 
severally not guilty. Verdict against 1 c^fh, and joint damages ^"JJ®' 
^10. Ph. reviewed ; verdict against Pitman, and $1^ dam- ^1^11/ 
a»es, and costs of review. The other deff. was acquitted, 
find recovered his costs. Whether costs of both actions, or 
of the review only, jtwerc. 
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Ch. 189, ^ 18. Judd petitioned for a review, and staled only lie in- 
Art. 3. tended to make a defence in the former action, but ua- de- 
Orv-^^ faulted by accident; but did not ileny he owed the amount of 
4 Mass. K. the judgment recovered. Respondent did not appear. Review 
Buchanm** granted the respondent to have leave to amend his defective 
uc wan. ^eclaratbn, and die coste of tlie review to be at tbe discietioft 
of the court. 

4 Mam. 1L ^ 19. Id review, the partf in whoie finoor the enor is cor* 
614, Brace*, tected is the prevaiiing party, and ia entkled to Ua coals in 
* the review. Pit. ia review vedoced the dama|^ in paiL 

Mass. act, 1784t c. 38, s. 9. 
1-3 Mass. R. The court can gram a review on petition of an action in whieh 
^ a judgment has been rendered on a case stated by the parties ; 

but after such review there can be none m the nction of ri^hl. 

For several points in review, see l^erry v. Goodwin, Ch. 130, 

a. 4. 

6 Mass. R. § 20. Held, after the court has granted one review on said 
6i3,Rugfties acts June 18, 1788, c. 11, and llOl, c. 17, it has no authoc- 

ity to grant a second. 

^21, Where an endorser of an original writ is a witDOasii 

the review. See Ely «. Forwaid, Ch. 175, a. 9. 
? Mass. R. ^ 22, Tins was a petition Ibr a review of an action or mA 
93, Borden «• on petition for partition. Cnrw. ^ Reviews are provided only 

where the original action is commenced hy writ/^ 
t Mats. R. $ When a roan petitions for a review, his affidavit may 
252, Coffin a. be nsed on the hearing of the petition, to pvove focts kaowa 

only to himself. The depositions of others must be taken in 

due form. Slight evidence is sufficient to support a petitioa 

for a review, where the petitioner has had no tri^L 
1 Mass. R- § 24. V'osc was pit. in review against Dean and another, 
^mfc*al*' ^ justice of the peace has no authori y to take t 

' recognisaiK e from one charL'cd as the receiver oi itolen s;oods, 

to the pi fly iroin ulioin stolen, to secure to hiai payment of 

the treble damages. 

7 Moss. R. ^ ^^^^ P^"^^ decided in this case was, that the hnum^ 
412, Hartvb tion and settlement act, [statute 1807, c. 7,] does not extend 

• Jdinion. 10 actions tried on review. The fiist trial was before' tlM act 
was passed. 

7 Mass a ^ Where the pit. in review becomes nonsuit becanss 
5(>;j, TiMtf. no review lay in the case, the deft, has his costs. It wes ol>- 
Uatbawajr. jected that the court had no jurisdic tion of the action, but the 

court said it was no question of jurisdiction. 
7 Mass. R. ^ Action on a review bond conditioned to pay ?uch 
SU.Krrcland snms as the judgment crpditors mizfit rrrnver on tlie review. 
*• ^"SU'w* The defts., after oyer of the bond and ( oiuUtion, pleaded in bar 
that lliey had performed all things on their part lo be perform- 
ed H^id^ ilie piea bad, and Judgioeni for the pit. 
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<.> 2S. Debt on a review bond, — coiidiuoned to pay the Ch. 18^. 
ioniiei judgmeut with 12 pei ceiit. interest, witli aJdiiional Art, 3. 
damages and double costs, if the said former judgment should v^^/^^^/ 
lie ajCrmed io whole ; and if affirmed in part only, to pay the 
part not revenedi with 6 per cent, interest. Held, this was iepoou"^ 
a good bondy though it secured the original judgment as well ai. 
ts interest^ additional damages, and double costs. And the 
court said, the first judgment was a final judgment, though no 
execution could issue, and of consequence the attachment, 
i£ one in the original suit, was lost by the review : so a rea- 
sonable construction of the siatute thus to take a bond, to se- 
cure also the original judgment. 

§ 29. Bixby al. recovered judgment in trover airuinsl 9 Mas^.R. 
Otis. He gave bond to review, and sued out his writ of re- «J^jA*j^^ 
view after the service of it, and iielore its return Otis died. ^ 
Held, his admiuistrator might prosecute ou siatute 17b8, c. 
47, s 3. 

^ 30. This was a review in trespass dautum /regit, and 10 Mum. R. 
destroying the pit's mill-dam. Judgment agains^ three defta. ^'^i^!* 
and they reviewed ; and the pit. had, against two only, a ver- ^o! 
diet lor increased damages. The third was allowed to tax 
costs for travel and attendance ibr himself and all the wit- 
nesses used in the defence, both on the first trial and the 
review, in this case tlie original pit's damages were increased 
on the review, though he did not review. 

^ 31. This was a review in defamation, the original action 10 Mn v r. 
was brought up from llic Common Fleas by demurrer, and deft. »• 
agreed the pit. should iiave the benefit of a verdicl in this court 
at the first term. Held, by this the deft, waived his right of 
review, but that the ph. who obtained a verdict in this court, 
not satisfactory to him, might review. Held also, when the pit. 
in review is not entitled lo iL, ihe court will qnaah the writ on 
motion, or abate it ex officio, on observing the defect. 

^ 32. A review commenced and discontinued, is not a bar it- 
^ fa another review in the same action, if not prevented by 
other liinitations was compared to a nonsuit &c. 

$ dS. Petition for a review. Held, a review may be grant- 10 Mas^i. r. 
ed on the petition of a trustee, who has suffered a defaidt on ''"^i^ard'A 
n scire fadas. Was a party interested. 

^ 34. Other cases of reviews and forms of judgment there- 
in, see Sergent r. Webber ; Bingham e. Cabot, &ic. Judg- 
ment reversed in part, first judgnraent remains good on account 
of any levy &c. under it, and a cross judt^rnput given for 
the amoout of the part altered, or for what the (irst was too 
much. 

^ 35. Two counts in a dcclaiaiion for two several causes. 14 Mass. R. 
TeiUitt ibi die pit. 00 the secoud ouly. Appeal— aad second jj^jj^/' 
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Ch. 190. trial| he had a verdici oa the first count for $13.38 ; — for tlte 
Art, I. deft. <m the secood couDt. f^e verdict for $13.38 was for 

Si^*v«^ a much less sum than the pit. had a verdict for in the first 
trial. Held, he was entided lo a review of the actioa on the 
second verdict, as there bad been in fact bat one verdkt 
against the ph. in each cause of action. 

Art. 4. Rond and oihrr mafrrinl forms in rctnVtr*. Ques- 
tions have been olten made as to the form of this bond, as in 
Bingham v. Pepoon, in article 3, and other cases. It is ma- 
terial that this bond cover all the rights of the obhgee in it ; 
because it has been decided, and correctly, that the first judg- 
ment is ^fiud one, as in that ease, end of eoune, on the re- 
wiewf the original attachment, or bail in the action, is no seco- 
rity, but discharged by the lapse of thirty days after such first 
judgment ; as this is the case, the obligee, the deft, in the 
attion of rtvinr, onght to have adequate security in this bond 

^J'^j^^ for every thing he may recover on the review j the double in- 
' terest secured by a bond to review an action, is computed only 
to the time of the Judgment on the review ; after, only simple 
interest. 



CHAPTER CXC. 



SCIRE FACiAS~PL£ADiNG3. 



Art* 1 . General prin/cifUi* 

This ictre facias is a wnt that issues in many cases; and its 
office is to make known to the deft, in it, some matter be has 

a ri2;ht by Inw to be informed of; and lo afTord lilni an oppor- 
tunity, if he sees fit, lo show cause why this or that step shall 
not be taken against him. It is not a writ at all confined to 
any particular branch of the law, hut is in use in many parts 
of judicial proceedings ; and, as may be seen, has already 
come into view on sundry occasions, as the subject matter r»; 
quired. See Index, Sctre Foetor. Is founded on some recofd, 
as judgments, recognizances, or patent. 
8 Johns. R. ^ 2. It is a settled principle, that nothing can be pleaded 
lind^^rvrin. '^^'^^ ^^'^^ which might have been pleaded in bar to 

^Biic.Abf- the original action, upon the general principle that every mat- 
ter must be pleaded in season. Ch. 29, a. 16, r. 19; Ch. 
75 ; Cowp. 728, Cook v. Jones ; Cro. Eh 283, Allen v. An- 
drews ; balk. 2, West v, button i 2 btra. 1043^ 0 Mod. 303 ; 
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1 Bin. 67, 289 ; 1 Bay, 891 ; 3 D. &l £. 686; 1 Atk. 392; Ch. 190. 
1 Wils. 238 ; 2 Stra. 732 j Kirby, 285. Art* U 

^ 3. It is sometimes a nne action^ and sometimes a mere y^^v^> 
continnatinn of the former aciion ; on a judgment, it is always Lit. ». 605 — 
such cominuaiion ; Ch, 75, this jioiiit largely considered. Cabot ^'^^^^j^^' 
b al. ». Bingham, and cases iliere cited. But scire facia'^ is ^^ -Saiic. 
a new aciion in divers cases ; as, against baiif it is a distinct 6oa, Atwood 
action, but is always ^judicial writ. * ». Bnir. 

v> 4. So to repeal a patent ; and 2 Wils. 251 ; and Co. L. 2 Wib. 251, 
290. It IS said, though a scire factas is a judteial tml, yet esr.— Skiu. 
liecam the partv may thereupon plead, it is accounted to law 
in the DStiure of au action ; and therefore a release of all 
actions is a good bar of the sane *Und wfaereyer a writ re- 
quires E plea, it 18 an actkm." 

$ 5. So in dttinw against a xhlrd person; for be not be- |f^*5E?J» 
tttg a party to ike record^ may plead to the writ as to an on- waAer «. ' 

f'nal action. Scire faeiat against defts. as mainpernors of Perry.— 
roke, and they pleaded he was dead when the judgment was ci^esUra/ 
given. At first held, no plea, as it went to avoid the |ndn;ment, Skia. 682. 
which could not be but by error; but on consideration, this 
plea was received ; " because they could not have a writ of 
error to reverse judgnoent a a new action, 6 Johns. R. 106| 
Gonnigal v. Smith. 

^ 6.' So, 2 W. Bl. 1227, held, scire facias airninsi bail is a Jj*^*^*' ' 
j>er«ona/ action ; and cited Co. L., above; 2 Ld. Kay in. lOGS. 

$ 7. Boiler J. ; there is no doubt btit that a scire facias is 1 D. & E. 
an action and so, held, a plea to it must conclude, ■* if the ^^^Vaur'' 
pit. ought to have or maintain his action.^ Qtiisrc. ^' 

$ 8. These cases, and many more of the kind, are all good ^P;^^ '^^ 
law ; after all, there is one ground of disdnction, that runs Kreehnn'n— 
through all these cases. It is not properly an action, but the i p. l k 
mere conHmuUUtn of an acUon, whenever it is used to carry ^. 
into effect a former judgment against a party to it, or to re- ecutowof 
move an action from a State to a Circuit Court, bv a party: and Wngbt*. 
so tlic party is barred to plea, to the i^nn: fiicinsj any thing; he 
mi gilt have pleaded to the original action ; but it is a nno ac- 
tion, whenever brought against one not n party to the former 
judgment, as against bail, or on any rccognis:itu-o &cc., lor 
quoad bail fcc. it is a new process, and not to enforce a for- 
mer judgment against them ; on a recognisance, is always an 
original proceeding. 

$ 9. It is a maxim, that no one, who is not a party to the [^P"^'* ^ 

record, can be benefited or charged by the process, without ^^^^^ 2 

a tcirefaciai. If the wife be sued alone, and have costs, her SanDii.e,a.i. 
husband must sue, scire facias, for them ; but, se'- post. 

410. It was stated, as a general principle, in this case, that ^l}^ 

_^ ^? \ r t ' » ' Mara r. Quin, 

a scire facuu must pursue the very terms of the judgment it ex.— Kiiby, 

280. 
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Ch. 190. is braiu^ to carry into efiect It is now imaiitarial hof«, •» 
Art. 2* it is in England, wbetber ieirBfaem§ Uj at commoo kw or MM. 
-v^-v-^y ^11. Gives a scire facias to revive a jadgnent, and pro* 
18£.L«.4ft. vidcs that when the judgment is more than a year old, "the 
sherifT shall be commanded, that he give knowledge to the 
party, of whom it is camplained, that he be before the justices 
at a certain day, to show, if he has any thing to say, why 
(such matter enrolled) the pit. ought nui lo iiave execution." 
Gives, also, scire facias on a recognisance, after a year and 
« day, 

JarvbiL $ iS* writ Gsn only issue from tlie ooiirt where tiie 
llalkbain. record is ; Commonwealth v. Downy, Cb. 150, a. 3; 2 Saund. 

73 ; Kirby's R. 230 ; is judicial* 9 Johns. R. 869 ; Sid. 1036 ; 

Cro. J. 231. 

2 W. B1 005, 5^ 13. A judgment of twenty years' stamiinp;, may be revived 
Cays{«rru t-. hy irirr facias^ but no execution till ?r?re frcias relurned, or affi- 
liavii oi' personal notice to the dclt. ^ Saund. 72 o., Under- 
bill V. Devereaux. 

2 stra. 1220, ^ 14. No MtTtf /hcu» ott a recognisaoce, can be tested the 
Rex r. White, day the party makes default; but may be served befiwe the 

sTte.-^teiu >rcturn is out ; Stra. 614. Judgment against lise, adire focUu 
813. Rarr v. against one, is ill. Where a wr$facia9 is retumedy not set 
SatcbeU. aside, for want of notice. 

Aet. 2. Where scire facias is proper ^c. 
Several i'ormt ^ I . Many cases to this purpose, have been cited in different 
iJS/i^af,'" t'liaptcrs, as Ch. 3, a. 1 ; Ch. 29; Ch. 75; Ch. 76,— various 
Weiitw.6^ 'I atters j Ch. 150, on recognisances and judgnieuls j Ch. J ad, 
tothomdof in error* Ch. 153, pleas; Ch. 163, as against bail, bow 
ttevoiuBie. Ch. 167, a. 2; on judgment, Ch. 146, a. 8; Ch. 

165, a. 0, bow amended ; and on judgpnent. 
10 wcntw. $ 2. So scire faciat lies oo our absconding act; so bysB 
JadM, 107. administrator de bonis non, against an executor for waste ; so 

against an administrator on a suggestion of waste ; so nr^ainst 

bail. See the forms in these cases, American Frecedeots^ 

pages 321 to 32G. 

8 Mod. 108, $ 3. But if A recover judgiiictu against B and C, and they 
^JJjJ"* •* bring error, and B dies, A may suggest this fact on the record, 
and take out execution on his judgment mthout a scare fmi/Uf 
against the heir or executor of 6 ; for the &ct bemg so entered 
on the rer ord, it shows how the execution is to be made out. 

3 Saik. 319, ^ 4. If, in ejectment, a year and a day pass* these mnst be m 

Harris^l^Sae •^t''^ /^'^*^' bcibrc a hnhrrf farias pofisessionfm can if^sne, a? 

art.4.— Pfoy. well lo ihi' terienanis as to the deft. ; and, in ejcctiiiPiit, if one 

160. — 5 Com. of the pits, dies, an execution may be taken out by the sur- 
D. 764 — 2 . . \ . - . ^. ^ -e 

Swand. 721. vivjng pits, without scirt jaaas ; so in a common case, it one 

pit. dies after judgmentf executiou may be sued in the name 

of bath without scire facitu^ 
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^ 5. Tf tbe deft, occasion the delay of more ihan a year, Ch. 190. 
execuiion may be taken out without «aVe facias; as in Uiis Art. 2. 
case, one was sued out alier the year, and was supported ; ^^-v-x^ 
because ihp defts. liad occasioned the delay by bills in chan- 2 Burr. 660, 
eery, for injuijctions to prevent execution on liic judgment, and 
by obtaininc; terms of payment kc.j aiid the court held, "that 4Bac. Abr. 
the rule of rc\iving a judgment of above a year old, by a 412.— aintt. 
tcire facias f before suing out execution on it, was intended to ^]'_I]'^s2k, 
prevent a surprise on the deft., and the want of a teire fadoi ass, Booth v. 
ought not 10 be uken advantage of by a deft, who was so far Ji^^''^^^ 
from being surprised hy the pit's, delay, that he himself had ^mnt eueT 
been trying all majmer of methods to delay the ph.*' Rule, dis- Cro ei. 4 is. 
charged with costs. So if the delay be by a writ of error ; and ^^'bm.' 
affirmance may be as a new judgment. 2 Saund. 72, c» 412. 

§ 6. So scire fadtu lies on a judgment recovered by a judge 2]^ ^^"^ 
of probate, on a hearing in equity, against the principal and 376"one * 
both his suretie<i in the probate bond, for execution for the af^ainst the 
residue of the peualiv : or for so much of it as the court sees pi«^«^"» 
ought to be paid. 

§ 7. The costs, on a writ of scire facias, relate back to the <^ D.&i. E. 
first jiuimnent; and where that is barred by tiie bankrupt's ar- ^^a^JJJJ'''* 
tifice, all liiese costs also are barred. 

^ 8. By section 14 of this act, the courts of tlie United Judicial act 
States have power to issue writs of mre fadat be. as oases ^ ^^"^^^^ 
may require, my.'* 
§ 9. Sdre fadoi to execute the judgment of a deceased Ma» art, 
justice of the peace. This act provides, if oiie io the county J^g4^*'pil;er 
render judgment in a ami action, and die before it be satisfied^ of jindcet. 
another justice of the same county may order tlie possessor of 
the record to bring it before bim, and to comniit him, on re* 
fusal, to be examined 00 oath inc. ; and where the record is 
before such other justice, he may transcribe it into his own 
hook, and it there being attested, is deemed as the original, 
and he may smid back the first record ; and havuig so tran- 
scribed the I f cord, he may issue his scire facias to the party 
against vvhoaj judgment was rendered, and thereon q;ive judg- 
ment for the first debt, and costs, though above X4, put to- 
gether, and for costs on the scire facias} and tho party may Maw. act, 
appeal to tbe Common Pleas. Justice may issue scire facias 
wbere the debt is acknowledged kc. 

10. This act provides, that if the party neglect one year M^'h'^y' 
aft«r obtatniog judgment, to take out his execution, or one year 1784 ; see 
after the return of his last execution, to take out his o/tot or ^b. 76. 
^Imrieif he shall sue a scire facias (form prescribed, Massachii* 
a0iU act of October 30, 1784), and cause the adverse partf 
to be served kb^ 10 show cause &e. why execution shafl not 
1>e done. 

VOL. vx. S9 
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Ch. 190. ^11. Scire facias in outlawry, how executed. See Out- 
Art. 3. lavvry. , 
v.^N^''^^ Section three provides, where a person is sentenced by a 
March 16 ^ "^ay appeal to the Sessions, and roust recognise to 

1791 ' CSommonwealth lz€. to prosecute Iec.; and if be fail to 
prosecute his appearand produce copies &c.,tbe Sessions may 
order his default to be noted on tbeir record ; and shall cer- 
tify the same recognisance with the record of thp default to the 
Common Pleas, " to the intrnl thnt a srirp faciat may be 
thereupon issued for the recovery of the penalty." 

$ 12. Scire facias against hail. See Bail, and ahove. 
As to icire facias, that issues on Massachusetts act of June, 
1785, because the debtor's title to the real estate le?ied oo, 
fails lie. See Executions* 
Eari » ^ ^^^^^ P^' verdict and judgment, tboug|l 

Brown. '^^^ *^ rightly entered, yet a tcire facias must issue before ex- 
ecution ; and if not, and the money be levied; on tdrefatiai^ 
it must be paid Ijack. 
4llae. Abr. ^ H, B gels judgiucnl against A, and scire facias is sued 
T^Brooin^l ^"*» before executed, A dies intestate, no scire facias is 
Mod. 188.— 6 necessary to renew the judgment ; but execution of bis goode 
Mod. sas. may be in bis administrator's hands ; but In this case, it was 
said, the goods of the deft, were bound from tht iette cf <Ae 
execution; the rule may be otherwise where not so boona. 
Cro Tar ^ 15^ Uushaud and wifcy — by and against. If a woman, ex- 
moid^t.'^'** ccntrix to J. S. marries, and she and her husband bring debt on 
Loog. a bond in her right, as r\pcutrix to J. S. against J. D. and have 

judgment against him to recover debt, damaH;cs, and costs, 
and, after, she dies, nnd before execution sued; the husband 
does not iiave sctre facias on ihii judgment } for though privy 
to it, he has not the tUng recovered ; but it belonga to the 
succeeding executor or amninistrator ; thoi^h urged the dam- 
ages and costs were bis, though not the debt 
Cro. EI. 644. § 16. But if they get judgment for her own debt, and she 
--4Bac.Abr. ijjes, he, without taking out administration to her, may have 
6Miit4.7Bo. ^ scire facias, " for by the judgment it becomrs a debt to 
him or whhout scire facias he may have execution in bis 
and her names, as the debt is his. 

17. Where the judgment in scire facias alters the nature 
of the wife's debt, so as to entitle, or make bim liable, to re* 
eeive, or pay it. See Baron and Feme, Cb. 19, a. 6, O'Brien 
Ram I and 3 Mod. 180 to 100, where this matter is large- 
ly considered. Also 2 Saund. 72. 
6 Com D. $ 18. If the husband and wife recover lands in her right, 
VSa.— Jon* and she die?, be shnll not have scire fnrins upon the jndgrment, 
for though he is privy to it, yet he has no interest in the thing 
recovered. 
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^19. If ft fm/t «o£eobttin judj^ment, or tbare is one agtiost Co. 190« 
Imr, and she marries before execution, both must bring Hxrt Art* d« 
fieUUi or it must be against both to execute the judgment. v^^>/^ w 

3 Saund. 72 h. 

^ 20. If a wife be sued as a feme sokf and has judgment Dons> ^7* 
for cofitSy sbe may sue execution io her name alone^ for the 

ph. is estopped, as he sued her alone. 

Scire facUu against baii^ See Recoguisances and Bail^ 
Ch. 150. 

21. If there be judiimcm against A to account, and mann- 4Bao.Al)r. 
capiofb found by liirn lo appear belore auditors assigned, no 
sdre facias lies agqiust the manucaploii., or bail, without a 
certificate iVoai liie auditors to liie court, iliat he hath not 
confornabdi for the auditors are judges of the cause, and 
may excuse the non-appearance, or may appomt e longer or 
shorter day, as they see fit. 

§22. The bail may plead the principal died before the 4Ban.Abr. 
return of the eopMu against him ; or before judgment agamst 
liim, as they cannot have error to reverse it ; — so that he 
surrendered himself, or his .bail rendered him ; and ail this to 
the leire facias. But then a render or surrender, to be well Bloofe,8BB. 
pleaded, must add the pit. or his attorney had notice of it, in 
Offler that the pit. niny charge the priiicipfil in oxerntif)Ti, if 
he pleases; and tliat the ph. may be at no hmln r trouble or 
charge in proceeding against the bail j — and both the prin- 
cipal and bail are Uable, till one or the other has paid the 
debt. 

^\ 23. Jl^aignees of bankrupts . After the pits, obtained an a WIU. 87S, 
interlocutory judgment, they became bankrupts, and after- •'•J? V' 
wards proceeded to final judgment. Their assignees brought *' 
$eire faciat to have execution ; and on demurrer, they had 
judgment. The doubt was, if they should not have begun at 
the interlocutory judgment, and sued out a scire faeioi on that, 
which was on promises, and prior to the writ of inquiry. It 
seems the assignees might have had a scire facias on the ia* 
terloctitory judgment, before final judgment | but as the bank- 
rupts had obtained that, and the assignees recognised it to be 
valid, by hringing their scire fadns on it, n? if nas a judgment 
rendered by a competent court, and remained unreversed ; 
and tlie assignees had a clear right in equiiv and justice to 
recover the debt j and as every act of a bankrupt in favour of 
his creditors, is to be supported, if possible, on princ!f)les of 
law, lUu court decided liial tins scire facias was wuii ^utd 

oot. 

$ 24. Letters patent. Sdre faaae to repeal these. See s Siond. 7t 
Dyer, 276 ; 2 Vent. 344 ; 6 Mod. 229 ; 3 Lev. 222 ; Stra« ^* 
43; 4 Inst. 86$ 10 Mod. 258 be. Several eases. Scire 
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Cr. 190» facias lies on a judgment in a real action. So it lies upon a 
.^rt. 3. iTulfrment fpiod computet. I ^^•nt. 258. When the p;ir!y must 
have scire facias to enforce payments in cases of aonuUies. 
See Annuity, Ch. 140. 

^ 2^. A bond was given conditioned to pay, by iiist.Tlments, 
certain sums, as £50 a year till jC494. 4s. 5d. was paid. 
Heldf after judgmeDt od itfordeTatdtof payment of one install 
ipeot, and anolber became doe after, the ph. could not take out 
SW.B1.70A.] execution for it, tbougb within the year after such judgment $ 
but was obliged to sue out « scire faemt to revhe it. And 
they relied on this case of an annuity, and said there could 
be no ** dilTerence between a bond to &ecure an annuity for 
lifo, and a bond to secure a certain number of annual pay- 
ments for so many years." 

20. So this act« as to reineditiS in equity, provides, when 
judghieut is had for the penalty — conditions to pay at ssverel 
times— a $eirefueiaa must issue for ekch after payment, as it 
becomes due. And 3 Saund. 72 g. So tf the conditioD be 
to perform coTenants Sec., afterwards successively brokeii. * 

^ 27. The general rule is, " that where a new person, who 
was not a party to the jnde^mpnt or recojrnisance, derives a 
benefit by, or becoiues chBrgeabie to, tiie execution, there 
must be a scire facins to make him a party to the judgment 
or recognisance." 2 Lord Ka) ni. 7G8 ; 1 Sulk. 319 ; 2 Inst. 
471. Same rule repeated, 2 Saund. 72 i, and many cases 
Smkbr-at eitedy founded on it ; but some exceptions whei« the remedy 
Johiii.a6l4. stinrives, a. 2, s. 4, a. 3, s. 11. May be sued' agabst bail 
die day the es. m. is returnable. Prestimed to be issued 
after the officer's return to the writ ogainsi the principal. 
Scirf farifts, in rhnncery in New York, is a proper remedy by 
a second patentee, to vacate the first letters patent of the State 
granting land. So a bill or information, lU Johns. R. 23. 
Art. 3. Proceedings in scire facias, 
$ 1. In a scire facias on a judgment recovered by an ex- 
ecutor, the death of the testator need not be shewn. 
^ 3. The deft, died after the inquiry executed, and beibre 
Goi'isworthy the rctum. Held, the letrs faciat against the executor must 
». SottUiooU. lie lo shew cause why the damages assessed ^ould not be 
adjudged to the pit. 6 Mod. 144, Smith v, Harmon; 1 D. 
E. 388. 

^ 3. 2 W. Bl. 1 1 10. Scire to revive an old judgment ; 

no execution shall be issued on this scire facias till a «ci./ed is 
returned, or au ailidavit of notice. 

§ 4. An execution delivered to the sheriff who returned 
the original writ, and a return of Hon ett inventvt by him, is 
sufficient to maintain *a jctre /icms against the bail, though the 
prinoiptl live in another comity* 
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^ 5. The judipQaent above a year, and afterwards the deft. Ch. 190. 
consented, in wriliiigt that an execution iasue without raviving Jlrt, 3. 
the judgment by ^etre fiida$* Execution not set aside for k^ ^^ t ^^ , 
ineguiarity, at the instance of a third person^ who alleges 3 Johns, r. 
tha the judgment has been kept on fool oottustvely, and the ^a^.' Ralph, 
execation issued fraudulently to bjure him, hot he mus^ seeic 
Us relief in the court of chancery, or by bringing the question 
of fact, as to the fraud, to a trial, by an issue at law. Jtjdg- 
ment on idre Jkem to repeal a patent, may be by confession, Dyer, 107. 
or on default. 

<5> 6. Jn dn; ment was recovereii atiainsl Crosby, and thereon 3 Johns. R. 
issued a scirr facias against Camp and Townly as his tertenants, y<>, Whitney 
and was retui nf d by ihe sheriff that he had £;iven due notice jj^^^y! 
to the tenants ot tiie land of which Crosby was seized &lc, to teuauts of 
anpcar &tc. on the 5th of Mav, 1807. A rule was entered ^-rosbv, de* , 
for the tenants to appear. May U, iljeii defaults were entered, saand. by 
and May 15, 1807, a final judgment was entered for the pit* Wip*.i»,b. 
Held, the tertenmts were too late, after judgment by default, 
lo move to set aside the proceedings on the jcire j^wuw, on 
the ground that the heirs and personal representatires of 
Crosby had not been warned, or because that they were not 
such tertenants as ought to have been sum mooed, especially 
when no merits were disclosed by them, and the proceedings 
were ree;ular. 

§ 7. lioU had judgment against Lea, and had a scire facias r> Mod. 88, 
to the trrtenants, who appeared, and plead verdict and judg- ^juunneri;. 
ment against them. Holt became bankrupt, and the conMiiis- 
sioners assigned the 01 iL^inal judgment lo the ph. Plummer. 
He moved it migiji be eiiiered, to entitle him to the benefit of 
the judgment on tlie scire Jaciot. This was done Without 
brinEina; a new scire facias. 

It seems agreed that if the parties agree to stay execution ^^^'^ ' 
t year, or if the dell. tMpetid it t yetr «e. by a writ of error, Booth.-lci o. 
the pit. within a year mfter, may take ont one without e teire ~^ 
yeeiot ; but in this ciie the court seid it would not take notice sIuuT'rirff 
''of your chancery InjunctKMis this makes the difference —And 6*^ 
that appears in several cases. Injunction is not matter 
record, but error is. Stra* SOI. shIK. mi—' 

^ 8. if the ph. delay to execute a writ of inquiry till a year '* Bac.412. 
after interlocutory judgment, he catinot do it after, without a H^r^r^ci 
scire facias. But as to injunctions, Michel e. Cue aboYC, is ton —2 

mow ibf law. S«und72f. 

^ 9. Only a scire, faring, and not a capias, lies on a recog- Brown, 83^— 
nisance ; for rccoKiii'^iiirfy are viewed as judgments, being 
obH2;ations solemnly aekm u |L(iu,ed and entered on the record, 
and ilie scire facias on tliose is a judicial writ and proper 
remedy. See Recuguibances, Ch. 150. 
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Ch. 190* <^ 10. If two ackoowledge a rec6gnisance, and eicb of 

Art. 4. them, and so jointly nnd severally, the cormsee mny sue 
v^^i'v^W several writs of scirt: facia.'; against the conusurs on this recog- 
StasLdss.— nisancc : but caunot sue iwo, if three bind iheiuselves joiutly 

4 ami severally ; tor the suit against two is neither joint nor 

Abr. 414. several ; and this is not in abatement, as it is matter of record ; 

as it is in case of a bond, for the court presumes the three 
did not seal the hood. 
2 1 tint 471.— One, no partj to the record, recognisance, or judgment, as 
llS'^a^' executor, or administraior j though privy, has no writ of 

gMHuLA, execution ; thoneh wiihin tho yoar, without scire facias ; and 
so of tenant or delt. ; for here is an alteration of the person, 
and hence of the process. The scire facias is necessary to 
make such a party to the suit ; and it is a general nile, 
wherever a new party is to be named in the execuiiuu, uui 
named to the judgment, there most be a seire faeiat. 
4 Bac. Abr. But if tboro be two pits. In a personal action, and 

416. — 5 Mod. one dies, this does not put the other to a fctre foam. So if 
Braeeiu' because the same party still remains oo 
Pennoyer.— the record ; but the death must be suggested on the record. 
ISalk. 319. As in trespass, judgment in the Common Pleas against 
Tia^lS^* three dt fls; they brought error in the K. U. and one of them 
ISO, 122.— died before the record was certified ; and after his deatli a 
— ^^wi'^Ho'' ^^P^ saiisfaciendum was taken out against the two sur- 
_Doug^ 614! mors, without a icire fadat* Held, the lact of his death 
->Noy. ISO. ought to be suggested on the record, then execution against 

the survivors. Lord Raym. 244 ; Comb« 441 ; 6 Mod* 108. 
For if a idrt fatiaM issued, still the execution must be against 
the two. 

Cro Jam. 4, § 12. Before 17 Ch. II. c. 8, it was held, jfnn administra- 

Yare r. xoT of A cot judsiment aeainsl his debtor ; and then this adminis- 
Goueb, and , . 4 .u j • • . . it' ii .u 

394.-4 Bac. t'*^*tor died, the odminislrator fip bonis nan could not h?ive 

417. — 5 Com. scire facias on this judgment, for want of priviLy, but must 
D. 767. begin a new. Three judges against one. Same principle, Ch. 

39, a* 8, Grout e. Chamberlain. But if an administrator, dur- 
ing an executor's minority, get a judgment, he, when of age, 
may pursue it, for he is privy to the judgment. 
6 Mod. MS. is A general rule that the scire fadat is amendable 

wherever the orlirinal is : dud GTcncrally a fctre /acku^ being a 
judicial writ, slmll nni nbaic lor want of form. 
Art. 4. Pleadings in scirt facias, 
SD ^ E 45. ^ ^* Whether viewed as an original or judicial writ, it is so 
— Co Lit. far an action, that the deft, may plead to it; and may be bar- 
Mod~u2^ red by a release^ as above ; and one may plead in bar or 
Bmc, Abr. abatement lo a Mcimfmai, as well as to other actions. The 
423.-2 Tii^ plea in bar is always concluded by an exectUio non, as in other 
iiSiZ^f^' cases by an adio non. See conchiaioDS of pleas abore ; and 

7S8. 
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avT. 1. But the dleh. \n scire fan as cnnnot plead usury, or Ch. 190» 
other matter he might have pleaded iti the original action, as JJri 4. 
Stated above ; nor the pit's, aliennee Ste. for the same reason, s-n^-v-^te^ 

^ 2. But cases jn B. R. 499, it is said the deft, in scire fa- 
cias ill ejectment, may dispute the pit's, original title, though . ■ 
not in debt J and 12 Mod. 499. 

This statute enacts, " that where an action of debt shall be 4 ^ 5 Anne, 
brought upon any single bill, or where debt or scire faanu e. l«, ». is, 
shall be brought upon any judgment, if the deft, hath paid the 
mooey, such payment may be pleaded in bar.** 

^3. If a recognisance is given for good behaviour, the 6 Com D. 
party cannot be indicted for a breach of the recognisance, '* ^' ^ 
before a tcirefaciat issued upon it ; for he may have a good 
plea for his excuse, and ought to hav6 an opportunity to plead 
it, bef'irc he is indicted. 

^4. A scire facias ought to be as short as possible ; hence, 5 Com.D. 
it is suriicient, though it be as general as the record upon 227— Cro^** 
winch it is founded. Mod. Cas. 296 ; and an immaterial va- E1.8I7. 
riance from the record does not prejudice. But a scire facias 
must recite the judgment that was iriveu, and before what 
judge. Salk. 508 ; and sec noic a. 2. 

^ 5. If a recognisance was taken before a judge, and not Sdk.ce,6W, 
entered in court, and the pit. declares on h, as in court, it is ^* 
a variance that cannot be amended. 

$ 6. A tdrBfadas against tertenants, need not shew by what canb. 69. 
judgment they entered. 1 Lev. dl2. And need not recite all 
the proceedings upon which the judgment was founded, but 
the jud:;ment only : must not be tested on Sunday. Dyer, 168. 

§ 7. The sheriff's return of §eirt fed does not estop the s d. & e. 
bail from shewing that they were summoned so late on the 737, 738, n. 
rpturn day, that they could not bring in their principal before ^ooi»-Wciia, 
the ri?in^; of the court. 

^ H. The year is computed from ilio expiration of the time Ca.288, 
given in a cessat execuiio on a judirment. 

6 9. Tlie deft, in scire facias may plead no such record : flCom.D. 
so that it is brought against the administrator of a deceased JST"*^'*' 
contractor, where ii should be against the survivor. 

So the deft, in scire facias may plead a release to his testa- 3 £ev. £12. 
tor or to himself ; or a release by the executor of the pli. ; or 
by one executor, or admmistrator $ or to one executor, or ad^- 
ntnistrator. 

^ Bat it is no plea fat the deft, to say that the pit. by cro. £. 837. 
deed agreed, that if he obtained judgment, he would not 
take out execution, if the deft, paid £100, which money he 
bad paid ; for there can be no defeasance to a judgment, be- 
fore it is given. 

^ 11. So the deft, in eeirefaeiat, may plead that a writ of error sk.n. 590.-. 

Cro.Cwr. 928t 
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. Cob 190. iM pendng on the original jadgmeot ; or chat the ph. levied debt 

tdfi» 4. and damages agaioat the teatator. 
v..^^v^^^ i 12. Judgmeot agaioat A & B, and one dies, a scire facUu 
Mnn ^J~ ^'^^ against the survivor ; and it is no plea, the deceaaed has 
rnnff. Tmni, an Iieir to whom assets descended. See a. 3, s 11. 
lone, 1799, Judgment against three defta. one died« sdrefadat agaiast 
AdanMfT'al survivors. 

6 Com n ' § 1^- Ttrttnanfs. It is a general rule, that ilie tcrtenant 
762.— Co. may plead in bar to ihe scu-e J'aaus, any uiatier wliicli shews 
Eiit4ttu,6ftl, bis landa oot liable lo exccutioa ; aa the heir baa aufficiem by 
deaceDt whereof the |ilt. might have eiecutioii ; that tho 
origiQal deft, never waa seised of the laoda in the lenaatV 
possession ; or he waa only tenant in tail and died, and bis 
issue levied a fine to the tertenant. Many other pleas of this 
sort are found in the books, but they are but very Httle in use 
•2 Saumi. 73 in this country, so not material here. The tertooant cannot 
P- plead in abatement, as he is no party to the suit. 

Story's § 14. In these pJeadings are several valuable forms of 

Sst'-Ws'' P^^as in scire facias ; as payment on a judgment, and n plica- 
• ' . lion, nul tiel record ; and repijcaiion, iiel record, by admims- 
trators ; tliat the judgment was obtained against the inteatate 
and B« B., and that he surjrived ; that the judgment has been 
reviewed and reversed b part. Pleaded at large and deomi^ 
IbmsTn"^ rer thereto, as, in substance, Ch. 237, a* 4. A plea by bail, 
scire farias, the principal was ready to aurrender fi(c,. Replication Uc» 
VorxL^v^ Plea, be died before execution is^ed; replication and re- 
^rnu, • joinder. Plea by administrators on suggesiion of waste, and 
replication. 

General conclusions from ihe foregoing cases ^-c. 

SBnrr. 1791, ^ 15^ is certain tljat "damages lor delay of executioB. 
Knox V. Cos- , . • >* • If II 111 

teilo.— 2 cannot be given in a scire facuts; nor could costs, idi Uie 

Sinu 607. statute of 8 & 9 W. ill. c. 11 ; but 6d. mere nominal dam- 
ages, aa a foundation Cor the eoata d$ iner§me»to, are as no 
damages. 

2. The pit. in coneludhig his tdrt fadat^ ought to distin- 
guish well between the last step taken tegularlf in the sdt 

while the party was living, and the next step to be taken after 
' his death ; as if the deft, dies after judgment, the pit. ought 
to conchuie his scire faciaf n^ninst the deft's. executor or ad- 
minisiraior, according 10 ilic state ol the cause when he died, 
or as after interlocutory judgment and damages assessed on 
a writ of inquiry j but before linal judgment, the pit's, sart 
facias against his executor, ought not to coDclude, to shew 
onnae wherefore a new wrh ol inquiry ahould not be twaided ; 
Ibr jhia step in the cause was weU taken in the deft's. lifeliflMb 
as the damages were assessed before he died, but the oonclu- 
non must kx>k Airward to the nest part ia the cenw 10 be 
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acted upon, and iherefoi tj call on this executor to shew why Ch. 190, 
the damages assessed should not be adjudged lu liie pli. ; or Art. 4. 
if legally adjudged to the pit. in the deft's. lifetime, then con- s.^-v-^< 
civde to hw executor be. to sheir cause why execution on the 
judgment should not be issued ; but if the deft, dies, after the 
writ of inquiry awarded, but before it is executed ; then to 
shew eausb why the damages ought not to be assessed and re* 
covered. The same principle ruos through all the cases, as to 
parties and matter ; and therefore, the pit. in icire faciat must 
always recite the last thing legally done, the last point legally 
settled in the cause, at any rate, whatever else he may recite 
or orait ; for it is the very office and end of this writ o{ scirt^ 
facias to call on the deft, in it, to begin at, and proceed from, 
that point to the end of the cause. 

§ !(). 3. Wiierever a death of a party, or of one or more 
pf a party, is entnrcd on the roil or record, the case is legally 
altered, ami iiRrcoy dilTerent parties made, to wliich in their 
altered conailion, tiie after proceedings and judgment in the 
suit has relation, and the executioo issues out of this altered 
case, and without Mcirefacia$9 because diis altered case itself 
p?e8 the clerk the iorm of it [but where the death of a 
par^, or one of a pfurty, abates the suit, see Abatement Sec.] 

f 17. 4. Thou^ otherwise held anciently, now if there are 
two or more pits, or defts. in a personal action, and one or 
more of them die after judgment, execution hy JUri facias, or 
by tap* ad, $at. may be had for or against the survivors, with- 
out a scire facias; but the execution must agree with the 
judgment, and so the execution must be snrd out in the joint 
names of the pits, or defts. as they were ou the record when 
the jnd-incrit was rendered, otherwise the executioo will not 
be warranted by the judgment. See a. 3, s. It . 

^ 18. 5. Wherever, by a deadi in a suit, a scire facias roust 
issue, and a wile uecouie a party in it in her own or another's 
right, her husband must be joined with her ; and whenever 
by death tiiere is do ph. or deft, surviving m any stage of 
the proceeding b a suit, before property actually seized, or 
body taken, to satisfy the execodon, there must be a teire fa* 
doi ; for the officer proceeds to satisfy the executioo, by tak* 
iug property or the body, on the ground only, there is a deft, 
io existence ; and a pit. to direct, elect, accept, &c. 

^19. 6. As to patent* Ml patents granted by the king or 
by our president &ic. are matter of record, as grants of the 
government ; and if issued wrongfully, and to anotlicr's pre- 
judice^ or are acted upon by the patentrc nftor forfeited or 
become void, a srirp facias may issue to luru in order to tluj 
declaring on record the same null and void, or to repeal the 
same, as the practice is in England. In this country, but few 

VOL. vi. 60 
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Ch. 190 or uo offices arc held by patent ; but usually by commission ; 
^rt» 4. and if one exercises an office he is not entitled to a fve wm^ 
v.^*v«^^ ranio issues as above; and if one illegally use a patem-iigbt 
to the prejudice of another, bis usual remedy is an action ; 
hut if the wrong be such as ^o produce a multiplicity of actions, 
it is conceived a remedy may be had here, as in England, by 
such Hire facias ; and where a patent is prejudicial to the soIh 
ject, n scire faeiat is held to be a writ of right, to repeal it. 
Jtirly, 1280. § 20. 7. A scire faciat is always from the court where the 
record is oriLMiially, or by rcmovnl. The rule, that it i« not 
' amendable^ holds only where there is uo sufficient matter to 
amend by; or perhaps where it is founded on a certain re- 
Coltiuan, M. cord, and the deft, has pleaded nul tie! record. See Ainend- 
rncnts. Must be fifteen days between the teste of the first and 
return of the second. 

§ 21. 8. To scire facias against bail in the action, they may 
plead any matter that shews it issues on no such record or any 
discharge to the principal, or to them, or payment by htm or 
them ; ' as that there is no such record of the recognisance, or 
of the judgment against the principal tte.) or a release of the 
judgment to him or them ; or payment of it by either ; but 
not the princpnl's inability, as bankruptcy Icc. : so the bail 
may plead their discharge by the timely surrender of the prin- 
cipal ; or that he died before the bail was fixed ; or withoi 
the time of surrender he. 

§ 22. 9. To scire facias on ju(igrnent or recognisance, the deft, 
may plead not only nvl del record, but any matters ih?it shew 
there ought to be no further execution, or execution issued , as 
payment ; or a release of tiie debt or damages ; or the same 
levied ; or body taken in execution, and discharged by ihe 
pit's, consent &^c. If the pit., w ho sues out a scire facias to 
revive a judgment do not proceed on it in a year and day^ 
it is a discontinuance ; and after returned attd defiiult entered 
for not appearing and pleading, the pit. allowed more tbaa 
a year and day to elapse belbre he entered judgment* Held, 
a discontinuance. 9 Johns* R. 79. Nor can one be issued 
to revive a judgment of more than ten years* standing, withoni 
affidavit he 84. 

§ 23. 10. If to the scire facias the deft, has any good mat- 
ter in bar, and n02;lects to plead it after srire facias returned, 
he loses the benefit of sucli mnttt r forever ; but alter i!ic 
- nihth returned, he may help hmiseii by audita querela, or on 
motion. 

§24. 11. Whoever holds lands &tc. by matter of record, 
cannot be ousted, until he, by scire facto s kc. has had an op- 
portunity to answer and defend in u court of record, except 
he holds on certain specified terms, which, by mere cakobi- 
tion^ fix the time of his posi ession* 
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§ 25. No defence to a scire facias against bail, that their Ch. J 90, 
principal has euiisted into ihe army oi liie U/iiied Stales since Art. 4. 
they became bail for him, and before judgment against bim ^^^^n^^^^ 
in tbfl principal's actioD. 11 Mass. R. 146. 

$ 86. Sundry matUrt mt to b$ at^eeUd to scire faeiat* Scire H^^l^^^^ 
faaoM SjEainst bail^ aod, held: 1. it is no sufficient defence, „ Bigeiow^ 
that a former and original execution was not delivered to an se%nfadat)ti 
officer before it was returnable : 3. Nor that non e$t inventiu ^l*^ J 

It • ikT I * cannot be 

was not returned on that execution : 3. JNor that no execution smd after ten 

was delivered to the ofBcer within thirty days from the rendi- y^^^^ ^^'^h* 

tioo of the judgment : 4. Nor that the principal abode in the Jh© debt Va' 

county, ready to be taken in execution, from the rendition of not paid ; 

the jiiH^rmfnt until the first expriinoa was rct':rnable : 5. Nor ^^i:J^' 
. , , , , . • . , J s. 26, Leasing 

toat the niias execution, on wlncli the scire facias is grounded, l^ow. 

was not delivered to an oliicer lour days before it was return- 
able : 6. Nor that the bail had no notice the execution was 
in the hands of an oliicer : 7. Nor ilut the pit. refused to de- 
liver the execution to an oilicerj when requested by the bail ; 
was on a judgment in the Common Pleas ; to the tcire facias, 
tbe defty the bail, pleaded eight pleas in bar, seven to the 
•hove eflect s 8* That tbe non est intmhu returned on the- 
aliasj was obtained by fraud, hj tbe ph. ; issue to tbe jury. 
The material principle on which this case was decided, seems 
to be, that the judgment creditor is not bound by law, to en- 
deavour to get bis judgment satis6ed by the principal, the 
judgment debtor, until a reasonable time for the officer to do 
his duty, before the expiration of the year, during which tbe 
bait is liable. 

6 27. To a scire fanns nsrainst an adiiiiiii^trator to have exe- J?,*^?'?" ^ 
cution of a former jinlunient, recovered against him m that y Hitlli»^m«'- 
capacity, he pleaded tlie insolvency of the estate of his intes- 
tine, as established since the recovery, and the plea was ad- 
judged good ; was on a judgment in the Common Pleas ; 
execution returned, and suggestion of waste, and prayer for 
execution against tbe deft* de bonis propriis. Scire facias was - 
returnable, and entered in the Common Pleas, December term, 
1812 ; plea in bar in that court of insolvency Szc. ; to this the 
ph. demurred generally ; decision below, and appeal } such a 
plea is had in England ; but is good in this State, when regu- 
lar proceedings of insolvency are had in a probate court, which 
proceedings must make a part of such a plea fully and correctly 
stated in it ; of course, the first judgment against the adminis- 
trator is not conclusive against him, if an insolvency be after- 
wards discovered, ami properly pursued ; and it is no fault of 
[lis, he docs not know the estate is insolvent at tbe time of 
such first judginent. 

^ 28. A scire facias being an action, a ronch: Ion aclio non, 2WiU. 261, 
ihouj^b somewhat informal, yet will uot vitiate the plea. 'JLiiti ^^Y^-^oam 
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Ch. 190. plea was that the pit, ought not to have bia ncttoii, uistead of 
drt, 4. his execution be, by virtue of the recovery aforesaid; aod 
y^^v"^^ whvvc a plea is informal io its couclusion or begmning, but 
the pleader prays right judgment, the courts have always re* 
jected the informal words, and given judgmeot according to 
the right nnd merits of tlio cause. 
14Mau. R, ^29. The Common Pirns ordtTCil the fatherofn bastard rhild 
cnfkT*****" P^y towards its mamteirinco $l.r)0 a week JScc; and thai iic 
Walker. give a bond, witli sunicifnl surety or sureties, to pay said sura ; 

also a bond to the town of Needham, ior its iudemnification, 
and pay costs ; he neglected to perform the said order. Held, 
Mcire facuu does not Ue on such order, being merely an order 
he give security tec., and the only mode to enforce it was, to 
commit him until he complied ; and held, also, that a writ 
of .scire facias lies only to obtain execution of a judgment." 
ir. Masf.. R ^30. Scire fadm against Stiles, as bail of Joel Clark, on 
•fsuieir'^*^' execution issued ac;ainst him ; the officer returned non est in- 
ventus, and lu l l f^onclusive ; though Stiles pleaded that Clark 
wns rthvnys &lc. abiding; in tlie officer's county, ready and will- 
ing lo liave rendered bis body in execution of the judgment, 
and did not avoid, but might have been found and arrested by 
the oUicer &lc.} and the pit. demurred generally to this plea j 
and held as above. 
i^.^«>!'.i?i' ^ 31 • This was mVe faeku on a judgment agatost an exocu* 
V. Wymati ; ^*>rt^ to have execution of It ae bomi profmt^ on a 

like I l uu i- suggestion of waste &C.; drfi. jdeaded in bar of execution, that 
^.'^Isd^'^and ^^^^^^ suing out the icire faciaty he was duly appointed ad* 
tbi oil!* rases ministralor ; that said estate of the deceased is msolvcnt &c.; 
fawns' D^t* ^^^^^^ ^'^^ proceedings, derrr f of insolvency, and distribution, 
* zovi^ plea to bar tiie sdre facias^ though the deft, 

took ndniini nation after the orieinal action was brought agaiust 
him ; and an ibe ground, that on executor de son tori^ may 
purge the wrong by a rightful administration, under letters 
lawfully grauted 325, plene odmtiitftravt/, pleaded in another 
case by each executor, according to our acts of insolvency; 
and held good. 

tiA^'ti wn- ^ Sdre facias against two defts. to have execution <m a 
kirnnn Lai.r. rccogmsance of bail for £449. lOi. damages and costs, reoov- 
Tiiorley&ai. ered against Joscjih Blount thereon, conditioned in ra«e the 
Slid J. Blount and George Kirkham should be condemnedj 
that they pay &£C. or render themselves. The pits, allege, 
tliat J. B. & G. K. have not paid &c. or rendered themselves, 
according to the form kc. of the recognisance ; and special 
dcmurrei; ; and held the breach ill assigned ; for non constat, 
but Joseph Blount condemned, paid or rendered. 
118**"^** ^' ^ ^ fociatf notice of the entry of the rule to 

pear and plead, need not be given, and default may be entered 
00 the expiration of the rule. 
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CHAPTER CXCL 



PLEADINGS— pabhhon. 

• 

Art. !• CUnend principles, 

^ 1. Partition, and the pleadings tbereioi trei io some cases, 
Ibuiided on the principles of the eooimon law, and sometimes 
on statutes ; and sometimes on the deeds of the parties con- 
cerned ; sometinnes are by writ of partition ; and sometimes 

hy petition. 

§ 2. In whichever way made, it is a division of lands held 
by two or more joint tenants, tenants in common, or parceners ; 
and in whichever of these ways the partition is made, either 
by deed or act of the parties, or by some court, as the Supt cuie 
Judicial Court, Common Picas, or Fiobaie Court, each one 
takes a distinct part in severalty. 

§ 3.'Plulitioii ts a ferm of eooTejanee among such privies 
ID estatii and sometimes operates as a grant, and sometimes 
as arafeoie. 

$ 4« In all these cases there is a unity of possession, which wnief, 968, 
is severed in the partitioo, however made ; and since the sta- Jyliron" and 
tiste of frauds, no partition can be made hy parol } but every ch/l3»a. 10. 
partition, to be valid, must be by deed, or on warrant duly 

!*:=^Med hy some proper court ; and the law will not presume a 
deed of partition, merely from the circtmistance of several pos- 
sessions ; Porter v. Perkins, Oh. 113, a. 2 ^ aod the effect of 
partition ; see Ailen t. Cook. 

§ 5. In partition in the same petition, the pit. may have as- ~ w. BI.1134, 
signed him different prcjuirtions in different tracts of land, as fhe Earl of 
two thirds of one tract, and one half of another, &:c. Thanet. 

§ 6. Several material principles in |)anition have been al- J^^^^^^ 
ready considered, as applicable to seizin and disseizin, and priacipie. 
other subjects, as Ch. 104, a. 3, Cook «. Allen; Ch. 113, a. 
Subpartition hy deed and by act of law ; Ch. 132, a. 8, Wells 

rrioce, deciding one who has a right of entry, may petition 
for partition, setUed in a suit by petition for partition ; Ch. 
194, a. 4 aod a. 6, as to tenants in common he. ; partition by 
writ, by deed, £tc., Mass* act, March 9, 1 786, c. 62 ; as to 
waste &c. by them; the writ of partition by them at common 
law; and the Province acts of 1693 and 1727, on these sub- 
jects ; Ch. 149, a. 2, Sev«r r. Sever, how probate partition is 
opeo to objectioDS on an appeal. 
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Cm. 191. § 7. In partition anion;:; tenaats in cominoD, the pit. need 
Art. 2. not state the defi's. title, for they claim by several titles, aod 
one is DOt conuiatU of the title of the other; and to this decla- 
ration the deft, may plead he does not hold together. 5 Coo. 
D. 713 ; Cro. El. 64, Yate & al. e. Windham b error, 
a Mk. iioe. ^ 8. Tenants in common were not compellable to make 
partition before the statute of H. VIII. 

§ 9. Where a tenant in common of land in a propriety in- 
corporated, is entitled to partition, see Cb. 176, a. 4, Oznard 
& al. V. K. P. 

Bonner's ^ 10. Petition for partition ougbt not to include lands is 

cas(», 4 Mass. diHereut COUUliPS. 

2 Cnrn n. § !!• In chancer)- no commisbion is granted to set out lands 
Cbaii. 4 E. in partition, if the deft, denies the pll*s. title, and says, he has 
none of his lands in his, the defi's., possession : as in siica 
case chancery has no process to iiy aud decide the tide 
properly. 
Abt. 2. Petkion 9t common km* 
f] H. VULc. § 1. By this statute, and at common law, partitioo most be 
167-6 Com ^S^**^^ tenant of the freehold ; but the writ may be geo- 
D. '713, Tay. ^^^^ \ Oto. El. 743; thai lAey KM together and undimM 
lor r. Layer See tbc Statutes, art* 6. But by this statute, a writ founded 00 
e^^Cn!' bot^een joint tenants and tenants in common, of a partico- 
Kt. T50, lar estate, ought to be special, showing their particular estates; 
J^Onslow^— but a writ founded on 31 11. VIII., though general, as above, 
Dyer, 52.—" good ; for this statute prescribed no form, hut left it to ibe 
<:o. Lit. iCtii, clerks in clianccry to frame the writ, and lliey devised this 
169, 171.— general forn), addinjr only the words aeainst the form of ibe 
fi5&,2d6, statute ; but the writ stated the pit. and fipil. held m Jee, but 
the verdict found the deft, held in tail, and in this respect the 
writ was deemed baft, for thouch the pit. need not take notice 
of the defi's. estate, yet if he will do it, and mistakes it, he 
fails, and his writ must abate. Unequal partitions are voidable 
only, and this only in special cases. 
lUst^rt Ed- ^ 2« Accordingly the count in partition was framed, whereb 
tries, 449 iic ; ^ commou and undivided, twenty 

a life etute acres 01 land, wKh the appurtenances, of the mhentance whicn 

drfeafs a par- was B's., father of the said D., and grandfather of said P,, to 
m.QU,Yelv.8. ^ij^ f^ji,^^ f^^^^ g^jj ij^i^ ^j^^y 3^^. 

wherefore it appertains to said P. to have one moiety of said 
tenements, with the appurtenances in two equal parts, to ba 
divided ; and it apportiins to the said D. to have the ot^^^^r 
moiety thereof to liold in severalty, so that the said P. and D. 
may separately hold and enjoy said respective moieties, in sev- 
eral!;. . yet the said D., ihougli required to make pannfon of 
said laud kc., unjustly refuses so to do, and will not permil 
tbc same to be made, 10 the damage oi the ^iaid P. 
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8. "When the second section of this act enacted that per- Ch. 191. 
sons holding lands &i.c. as tenants in commoDy joint tenants, or Art, 2» 
coparceners, might " be eompelled, hy writ of partilicm, at the v^^-«v^^^ 
common law, to divide the same,*' tbe legislature must have j^^^j^''^ ' 
intended our common law, including said statutes; because, as noS^ti^lw 
lo tenants in common, and joint tenants, there was no such let. Cb.87. 
writs at the common law, as understood in England ; as none 
lay to compel them to make partition before the said statutes 
were enacted : though these writs of partition, at our common 
law, are rarely brought, yet« by law, they may be \ and 15 
Mass R. 155. 

^ 4. And, as in the margin, a writ of partition was brought ; jmj,,,. Sup. 
the pit. stated he was seized of an island, in common witli the J*J'1 ^'^^''•"I' 
deft.; the verdict found the pit. was so seized, and jiuignieni i„ Miiidi,^^, 
accordingly, and a warrant issued to the sheriff to impannel a Tyngr. , 
jury of twelve good and Idiildul men, to make paiution kc, ^^"8* 
who were sworn to make partition, and made return ; and the 
deft, dying after tbe first judgment, and before partition made, 
notice was given to bis executor and devisee, to be present at 
it, and said tbe costs might be levied, and the second judgment 
entered, notwithstanding the death of tbe deft. ; and 3 Bac. 
Abr. 213, it is said, if tbe deft, die after the first judgment, 
and before the second, the pnrtiiioo is valid. 

$ 5» So in this case the Commonwealth iirought a writ for Ma^s Sap. 
partition of the old State House in Boston, and land under it. ^^"fgu^["I[*r'ni 
Notice was given to ail persons interested &:r. Thn inhabit- i^^oi,The 
ants of Boston, by their ai;ent, uppeared, and ii^mded tii;it ^^"j"'*'"* 
they were sole seized, and traversed that the Comnioiuveahh i„}i;,!.iiaBl» 
was seized of any part, and issue. The court wont fully into Boston, 
the title. The Slate's claim was rrchired to one moiety. 
The jury was drawn iroin Iliiighiiin and Chelsea, the other 
towns lu the county of Suffolk, besides Boston, that town 
being a party. This dispute was afterwards settled by reference. 
It is very clear that only persons seized and possessed of tbe 
lands can have this writ ; for it is grounded on our said statute 
. of March 9, 1766, as above ; and that speaks only of persons 
having, or holding tbe lands ; but it is otherwise as to a peti- 
tion for partition, founded on tiie act to be stated presently. 
That allows any person interested with others in any lands &c« 
to have a petition for partition, though the better opiniou is, 
the petitioner must have a right of entry. 

§ 6. At common law, and before the 31 and 32 H. VIIl., Co. L. nSa, 
the writ of partition was confined to coparceners ; but it lay DyerJ'Jgi,, 
against the alienee of a coparcener. As one could not hy her 
alienation devest her sister's right to divide the estate ; nor 
destroy her writ of partition. But this aliuiice had no sucli 
writ ; aor bad liie t€iiULti by the curtesy any such writ^ though 
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Ca* 191* he came iD*by tct of law, but it lay agftkut bim faj the siir- 
JirL 3* viviDg coparceners. But the writ of partition generally in 
^^y^^ England, was founded oo the Statutes of H. Vlll ; — and the 
02 U. Vili. enables even tenants for years, holding in joint 
tenancy, or in common, to make partition ; and as partition 
binds only possession, not tlie mere right of property, it i)f3- 
hoves every one concerned in partitions, to look lo his luJe, 
before he uiakes large and expensive imnrovcmcnts on the 
estate divided ; the prevailing opinion amon^ the people is 
quite otherwise. See Alien u. Cook ; Bonner's case ; also 
Wells 0. Prince. 

16 Mass. r. ^ lately it hss been decided that a tenant for years 

166. MusMy may have partition on petition, though the respondent be 
ft SantMra. seixed ill fee. This decision seems to be widely different 
from that in Booner*s case. However, it is conceived that 
the petitioner must have a right of entry, be his estate for years 
nr larger. Must have an interest on which he can legally 
enter. 

Art. 3. J^fassachusctts statuft as to parttlwn on petition. 

§ 1. Massachusetts statute, providini:^ for partition by writ, 
has been stated already, Ch. 134, a. G. The United States 
have no statutes on this subject, and it is not known that there 
has been any process for partition of lands in the courts of 
the United States ; and if it shall become necessary for them 
to make partition of lands in the Federal districts, it is pro- 
bable they will adopt the laws of the State in which they lie, 
as local usage. 

C.&tP.Law8, ^ ^- This act provided for partition of lands &ic. in the 
Mau. same manner as the said act of March 0, 1786, does, by 
l&t* common law. 

c fop taws ^ ^' ^' ^' ^'''^^i W8s passed for making partition 

r)r.8 ; and ' of lai^ds, on petition, of any person " interested with others in 
«^A.D. any lot or grant of laod^ be., by application to the superior 
court in any county. Then provided for the same tnode of 
proceeding as now exists in the Commonwealth's kw. The 
act of 1753, merely made provision as to costs and iurther 
notice. 

C&.P.Itwt, §4. In 1760 an act was passed, providing that pnrtltion 
might be m:ido by three or five freeholders ; and for assigning, 
in certain cases, more than his share to some one party, not 
a minor, be paying for owelty of partition," as the law 

now is. 

In the year 1784 &c., tliese laws were revised, and DOt 
materially altered. ^ 
Mass. Act, $ 5. Sect. 4 b 5 provide, in regard to mtestate estates, that 
n'^T'pro- ^® widow have her dower assi^ed her, and after debts ke. 
bate pirti- paid, the judge of probate £c. of the counigr where the 

tion. 
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deceased was an inhabited or resident, at the time of his Ch. 191, 
death, shall caiis<» the residue, whether it be situated in ilje Art. 3. 
county in which he is jud«{e, or atiy otljer county in ihe l;o\- ^^*v-^i^ 
erunient. to be divided, and |jariilioii iljercof to Se ir.aila 
among the ch Uireii, or lieirs, as this act directs." Then ex- 
cepts advancements See Advancement. Also provides for 
estates by the curtesy. See Curtesy. " Provided, that when 
the real estate cannot be divided among all the children, 
or their legal representatives, without great prejudice, or 
spoiling the whoisi, the judge of probate may order the whole 
to the eldest son, if he accept the same, or to any other of 
the sons successively, on his refusali he paying tmto the other 
children of the deceased, their equal and proportionable 
shares of the true value thereof, upon an appraisement, to be 
made by rlircc disinterested freeholders, appointed by the 
j»idgo for tiiat purpose, and under oath or giving security 
to pay the same, as the jndce slinll direrf {s:r. Tlie act of 1S18 
empowers the jiulirc lo assign to one or more of the heirs or 
devisees, preferring; males lo females," " and elder lo 
younger sons," amoni^ children of the deceased. Sect. 6 pro- 
vides, that the judge may settle the real e&laic ou as many of 
the children or heirs as it will acconiinodate conveniently, 
without prejudice to, or spoiling, the whole, g;iving preference 
to the sons, and male heirs of the next of kin in equal de- 
gree. 

§ 6. Sect. 1 1 empowers the judge of probate, in making 
out his warrant, to divide an intestate estate among the hei^s, 
6r for assigning the widow's dower, where such estate, or 

any part of it, lies in common with other real estate of any 
other person, to direct the committee first to divide the intes- 
tate'*, estate from llii< other estate ; tlie eoinmitteo lo give 
timely notice to all parlies interested. Tiiis section then pro- 
vides for agents or gnnrdians for tliose absent, or not of a 
capacity to take care of their estates. 

^ 7. Sect. 12 pro\ides for ihe division of estates devised, . 
on application of any devisee to ihe judge ol probate in the 
county where the estate lies, for a division of. it ; who may 
order the whole of the real estate so devised, (or thai part of 
it the partition whereof is requested,) to be divided among 
the devisees, according to the will, by five or three free- 
holders of the county, to be sworn, and to give notice ^c. ; * 
but an appeal is allowed from the judge's acceptance. By 
the act of 1618, reversions &c. on estates in dower, may be 
divided. 

5^ 8. Sect. 13 provides for a division of the estate devised, 
from the estates of others, with which it may lie in common, 
as ill the case of intestate estates in sect. 11. Butuopar- 

toLm VI. . 61 , 
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Ch. 101. tition is to be made while tlie proportions of the devisees 
Art, 3. appear, from the tenor of the will, lo be dispuiable, or iinccr- 

\^*v^^ lain. Like provision fur persons interested, being out of the 
goveniincnt, or nol of a capacity lo lake care of their estate. 
These provisions as to estates intestate and by devise, ar9 
consolidated by tlie act of 18 1 8, 

^ D. Sect 14 proyides, that tbe judge may issue his war- 
rant of distress against any party interested in such parlitiony 
to compel him to pay bis proportion of tbe expense ; pro- 
Tided an account of it be first laid before the judge, and the 
proportion of tbe delinquent person interested, settled and 
allowed, after due notice to be present at such settlement 

and nllon-nnre. 

§ ]*). Sect. 15 provitfes for assiscning the real estate among 
tbe panics in unequal prporlions, as above, ns it will best ac- 
cornaiodale &ic., payins; fee. such sums as the cortimittee sbaH 
award. This clause seems to extend to estates tes'ate and 
intestate. This statute was revised A. D. 18IB, and sonio 
small alterations were made, besides the altcruiions above. 
14 Mass. R. 403, Pond v. Pond : tenants in common agreed 
to a partition of their estate, and in pursuance thereof, probate 
proceedings were had ; though not competent to effect partition^ 
yet, however, deemed a license from each of them, that each 
might occupy the part assigned to him by such intended pai^ 
tition, so as to protect him irom the penalties of tbe statute of 
4785, c« 62, ^ill legal process commenced for partition. This 
a revocation of tbe license. 
M«9«. Act. § 11. Sect, I provides, "that any person or persotis, in- 
liSiVii ^crested with others in nny lot or trnrt of land, or other real 
CoMr-t par-* estfltc, mnking application, (either by tlicmsrlves or their 
tiiions on agents, attornips, or gnardians,) to the Supreme Jtidicial Court 
fs^Ma"' R. ^^'^ Commonweahh, or Court of Common Pleas, of tbe 
156. Maine county in which such land or other real estate lies ; the said 
Afft,cli*87. courts are severally auiliorized and empowered lo cause par- 
tition to be made of such lands or other real estate ; and the 
share or shares of tbe party or parties applying for the same, 
to be set off and divided from the rest." This partitioo to be 
made by five or three freeholders, under oath, to be appoint- 
ed by the court. Their return bemg made, and accepted by 
the court, and' recorded in it, also in the registry of Jeo(^ 
in tbe county where such estate lies, shall be valid and effec* 
tual to all intents and purposes*'' 

^ 12. Sect. 2 provides for executions to issue against stich 
applicant"; for thr partition, as refuse to pay their part of the 
expcMise attend in:; ihe division ascertained, settled, and allow- 
* cd hy the court, after due notice &ic. ** And when nny mes- 

suage, tract of landj or other real estate, shall be of ^eater 
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value thaa either perty^s purpart or share id the estate to be Ch* 19U 

divided, and cannot at the same tinoe be subdivided, and pert Art. 3. 
thereof assigned to one, and part to another, without great 
inconveniencey the same may be settled and assigned to one 
of the parties, such parly paying &^c., as the committee ap- 
pointed to make partition, shall award." 

§ 1.3. Sect. 3 makes provision for due notice to all persons 
interesiefi, by a service of a copy of the petition on tli tu, or 
on thf- atlornies of those absent, or the substance of liie peti- . 
lion must be published three weeks successively, in one or 
more of the public newspapers ; — also for persons not capable 
of taking care of their estates, by guardians appointed to such 
according to law, if they live within the State — also for the 
appointment of agents for persons interested, out of the State 
for the space of one yetLt and not returned, and having no 
sufficient attcMmey in the State $--a1so for due notice to be 
given by the committee to all concerned, known, and within 
the State $ bat no partition to be made where one concerned 
is beyond sea, and shall not have been absent' twelve months, 
mad is expected to return in six months also makes pro- 
vision for any one concerned in the partition, and out of the 
State at tlie time, and not notifjed, to a|iply to the court any 
time within three years, and to have partition made anew, rr- 
garduis; the value of the estate when partition was first made, 
and making due allowances for improvemenls made, after 
such partition, on any jiart taken from one, and assi'^ned to 
aitother, in such new partition ; and the court may issue exe- 
cution for such saiialcieLiQu awar ded, and costs adjudged by the 
court. 

<^ 14. There was nothing compulsive in this act, as it con* 
tained no mode for trying an issue i and therefore the act, 
next mentioned, was passed to remedy this defect. 

^ 15. This additional act enacted, that when the facts Mass. act, 
alleged in any petition for partition, hereafter* to be preferred, 
in consequence of said (first) act, are controverted by any of Maine act, 
the tenants in common, the answer or objection to the po till on fih«*7* 
shall be made in writing in the form of a plea, to which tlio 
petitioner tuny reply or di^mnr, to tlip end the iTja!ter in dispute 
may be n iurod to an issue in law or lacl, and receive a d( ter- 
mination by liie court or a jury, in the manner other issues are 
determined ; and in case the issue be determined in favour of 
the pciitioner, judgment shall be entered !ip by the < ()ni 1, that 
paruiioii be made, by disinterested freeholders, as the law di- 
rects ; and proceed to appoint them accordingly and allow 
biro Us co^ of the trial ; but if found he holds a less pro- 
portion in common and undivided than he has in his petition 
alleged, he pays the adverse party his reasonable costs, though 
the petitioner has judgment for the part he proves &c. 



Digitized by Google 



I 



484 . PLEADINGS. 

Ch. 191. JO. Section 2 provides, that either party ainy appeal 
^rt. 4. from tlio Common Picas to the Supieiiie Judicial Court. 
^,^p>v^-«^ Tliat p.uiliion shall be made before U\u nj poiuinipnt of the 
freehokit?i6 ; but il' iiul till after their return, tlic lir>i judgment 
blaiiiia Makes the usual provibiuu if the party appealing fails 
to prosecute. The above isstie must be tried io the county 
where the laod lies, unless the parties agree otherwise. 
14 Mii^9.R. § 17. Section 3 extends these provisions as to appeals to 
Ch t^^a 4 actions of partition. A probate partition, though void as to 
1. 11. ' ' one heir not notified, may be valid as to another property 
nolified, and who accepts the partition and payment of monies 
awarded to him or her j the proportions remaining the same. 
See a. 4, s. 11. 

Art. 4. JJeiisions on these statultt* 
April term, § 1. See the cases above stated or referred to. Held by 
ia08| Esses, ^[jy chief juslico liiul a writ of review does not iic upou a pe- 
tition for partition. 

Man. s. J. § 2. The pits, petitioned for partition, and stated they were 
Court, York g^ized &CC. of Certain undivided proportions (more than their 
17^, eru*i • ^^^g proportions) in common and undivided with the heirs of 
Kiii ' ton ^ Benjamin Stacy, and others unknown. Plea, that Ichabod 
J*^'^ Stacy was sole seized, and issue. Held, he should have 
* pleaded lie was sole seized and trnvor^rd the seizin in com- 
mon. Tlio peiilioiuMs bad leave lo ;i;iieiid j and they arnci d- 
ed, and declared for tiicir true pruporiioos, after tracing their 
titles and accurately calculalini; their proporiinns 
Cookv. ^ 3. Tliouj^h ibis case has been before (Ch. 104) staled 

Alleo. somewhat at large, yet of so iniicb iniportance are the points 
decided in it, in partition, it may here be useful to state those 
points in a few words. In this case the court held 1st, that 
partition regularly made, binds the right of possession : 2. 
That one after having such partition, may be evicted by a 
writ of right : so the mere right of property is not bound by 
partition ; but it is not known that any such writ of right has 
ever been brought atier a regtdar pariiiit)n marie. 
2Mm«!. R. ^ 4. On a prfition for partition, held, liiat on the death of 
479, Thomas one of two resjondcitis iiutncd in \\m petition, his heirs can- 
ai^Party admitiej lo ilefoiul, but ihe pclition must abate. Smith 

dying t>eiore and the beirs of Staples pleaded, and the petitioner replied; 
theintcrio- respondents demurred to his replication. The court, 

mcDtabatM of its own motion, lietd as above. No statuto authorizes 
(ho tvrit, to beirs to prosecute or defend in a writ, or on petition for parti* 
by eoninoo ^^"» comcnenced by or against their ancestor." ** In 

Iftir. a real action against the tenants as joint disseiaors, on the 

deatli of one of the tenants, the demandant may prosecute 
against the survivor ; for the same seizin and disseizin are in 
between the parties on record.'' One dtift. died before 
partition was awarded. 
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§ 6. Vtogtian tod others petitboed for partition of a very Ch. 191. 
extensive territory, called Browo*s right, and described as a Jirt. 4. 
tract of land- eight miles wide and twenty^five miles long, ^.^v'^p/ 
Held, the court must prescribe such public notice as will in- ^ ^- 
form all the inhabitants, of the pendency of the petition ; so ^^ufil^uS 
ordered the petition and order ilicreon, to be published three b«L 
ireeks successively &c«, in a Boston and PortlaocJ newspaper, 
(land lay in Lincoln county ;) also to post copies of the peti- 
tion and order, at each ol the places of public worsliip on 
the terrii<ii \ described in said petition ; " ami ;it each place in 
eu< (i ol" the Jowus and plantations in said territory, where the 
inlKibitaiits thereof have usually assembled to transact their 
town anil plaulalion aliau*s." 

§ 0. '1 his was a pciiiicn for partition against a land corpo- 7 Mass R. 
ration, fur a share that had been sold more ilian forty years ^.°k"^ 
since, for the non-payment of an assessment voted by the pro- ^Xec Pro"* 
prieiors, and the purchasers under the sale had been ever r^Hetori— But 
since in possession* The court observed, that this process '^^^J ]^ 
Jies only for ** persons actually seized.'* Petitioners nonsuited. • 
But see Wells v. Prince, a» 1 : but supported by our practice. 

6 7. Held, a petition for partition does not lie, where the 
petitioners state they hold the whole of the land, whereof par- 
tition is prayed. Costs may bo given on a petition for partition 
where an issue in law only is joined. Was not the demurrer - 
below on which the issue was joiiicd, pro forma, merely to brins: ^>*''^, ?«cit fe 
up the cause. The statute makes no distinction as to issue in i^us^y« 
fact or law. ^ 

§ 8. This was a jx'liiicui for pariiiion by Hire, ns the first 9lV1a$«. R. 
Protestain miiiisicr settled in the town of 15toui,iield, slated ^Jj^Jgi 
be was seized of one-sixiy-lomtli of the lands in it, "in the ** 
right of the said town, and for the use of the ministry " also 
another one-sixty-fourth part of all said lands in fee simple, 
as such first settled minister/' Held, he could not support 
his petition. When the legislature* granted this township, it ^ 
took security from the grantee that he should assign these 
rights and proportions kc. The assignment must be enforced 
by the government, the grantor, taking advantage of the 
breach of the conditions of the grant by the grantee. . 

^ 9. Petition for partition of lands in Nantucket against ioMhs?. R.c, 
certain persons named in llie petition, and otiiers to the peti- Mitcbeltal. 
tioiin s unknown. The court refused to hear a motion to dis~ J* ^j^'"^"*^*' 
itjiss the petition, on the ground that some of the persons 
interested in the lands, not named in tlie petition, liad died 
since tilini; the petition ; and |nit the respondents to [liead the 
fact in abaK ftwMit ; and hfld, when the fact was pleaded, it 
was not snllicieul to abate ihe peiiiioa j also held it is essen- 
jlial to an estate held in common, to he subject to partition ; 
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Ch. 191. also that the common and undivided lancU lo the island of 
Art, 5. Nanuickct are liahle to partition upOD petition. One wbo 
v^V^t,/ died was no parljr to the record. 

(^10. As to probate partition ; ^^pc Gordon & al. v, Pear- 
son, Ch. 92, a. 2. Where no need of a iudgment that partition 
be made; Symonds t?. KMiiball, Ch. 1.37, a. 13, s. 15. Peti- 
tioners* purparty only need be assigned ; Id. Enough, return. 
l>y committee be, they were duly sworn ; Id* No coets but 
on issue joined ; Id* Land lying on both sides of a riFer 
divided ; King v. King, Ch. 68, a. 5. 

Settling the whole on the oldest son &c., paying Iec. does 
not extend to the reversion of the widow's dower ; Hunt e* 
Hapgood Si al. Ch. 120, a. 2 ; sec the late act of 1818. 
11 Mii«s. R, ^11. Probate partition void. The estate being assigned 
jfiJe^sJli*'' ^ female where it should have been to a male heir kc. 
•.3,t. 17.— 1'his was a probate division of the estate of one Israel Smith, 
Otberpro* who died sei/.ud in 1802, leaving no issue, but four biuihers 
UooV. »uu sisters, demandant one of thera ; he claimed an undivided 

I8i9.^9utf. fourth. In the division, the whole wss assigned to a female 
i89o,^c. iieir ; there being a mde heir then abroad, and no notice to 
Mtn. R 201, ^ agent to act for him. Held, void as to him ; and 

167, 122, ' he recovered his fourth undivided part, though said female 
664. ),eir had paid the sum awarded to such male heir, in a suit in 
which she was summoned as his trustee. The ph. was not con- 
fined to an appeal, as he had no opportunity to appeal ; and 
as to hitn the judge had no jurisdiction, as he was not a party 
before him, for want of notice. He could avoid by pleading, as 
no writ uf error lies in probate cases. 
iSMaas.It. § 12* The Common Pleas accepted the return of commis- 
*ii- sinners making partition. Supreme Judicial Court will not 
suspend an appeal* 

Art. 5. Pnrtitum in other Staies. 

§ 1* As the English laws in rcL^ard to partition, were, early in 
the settlement of this country, found to be very deficient, as in 
them (here was only the writ of partition provided for. In 
which partition wns mndo nnionirst all the tenants, as well pits, 
as dpft^. ; this pru tition atnonii aii the shares, in a single suit, 
was soon Unmd lo be inadequate for the cases of many of our 
tenancies in common, of great tracts of land held by hundreds 
of owners ; and in which suit by writ, the death ol any one of 
the parties abated the writ* From very early times we have 
had many estates held in common of so large tracts of land, and 
by such numerous owners, that it must have often been ntterlj 
in^|)[ acticable to have commenced and carried a writ of parti- 
tion through all its stages, without the death of some one of 
the parties happening, pending the suit ; and totally impracti- 
cable in a single action to have divided a great tract of lan4 
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into hundreds or thousands of parts or shares. Some mode Ch. 191. 
then evidently became necessary to enable some one or more Art, 5. 
of these owoen to have his or iheir shares M off from the s.^^sr^^ 
rest, without making as many divisions as owners. This method, 
our ancestors, in most of the English Colonies in America, 
early adopted, proper to answer this purpose ; and accordingly 
early provided for the making of partial partitions by process 
in courts, that is, a process calculated to divide and set off 
some one or more shares from the rest. This was naturally 
done by allowing those who wished for such partial division 
to petition some competent court, to have the snnic done 
accordingly. Tliough the circumstances of the country dic- 
tated these partial divisions of great tracts of land, as a general 
principle io all the Cobnies on the continent, yet different 
measures, in detail, were and ever have heen adopted in the 
different Colonies and States, to carry it into effect. In Mas- 
sachusetts we have just seen the process, to which it may be 
proper here to add a few cases of partitioo in some of the 
other large States. As 

^ 3. A*eto York, On ttatutea of April 7, 1801, Jlpril 9, 
1804. 

This was a partition made by deed ; and it was decided it 3 Johns. R. 
operated as an estopjiel as to the parties, and all claiming un- Jackson ». 
der them. Hence, where a paniiion was made in 1747, and sai ssof ' 
possession taken hy the parties according to the survey and ' 
map then made, it was adjudged conclusive, though by a 
second survey in 1801, it was found there was a mistake 
in the first survey, on which the partition was made. Secu$^ 
had the proprietors afterwards agreed to correct the mistake, 
and alter the boundary lines. 

§ 3. This was petition for partition on the statute in New 5 Johns. R. 
York. A died seized of lands, and the heirs proceeded to caUaglmn'*' 
obtain partition of them by petition; and A's widow, entitled 8i>,S3v— See 
to dower, not appearins, was defaulted, and judement aeainst *• 
lier i and m ihc judgment ot partition entered thereon, reason- seimnb 
able dower was assigned and adjudged to her out of her hus- intended fn 
band's lands; and she was adjudged to pay $80,96 for her ^J^*'"' 
part of the expense of partition; and the Yaks afterwards is- 
sued a fieri facias^ and sold her said dower at auction to pay 
said $80,96. Held, the proceedings were null and void as to 
her dower ; that she was not a tenant ; nor did her rights cnine 
within the purview of the statute, for making; partition of lands ; 
and that she was not bound to appear ; nor could her rights 
be a^ected by the judgment. If the deft, do not appear, 
the court oo motion order partitioo as prayed. 1 Caines' 
R. 121. 
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Ch. 191. ^4. On a petition for a partiiion under the statute; held, 

jirl. 6. it was oat necessary to state the rights and titles of the teii> 

V^v^Vi^ *^ iarge ; nor is it necessary to allege the seisin of 

8 John*. R. Uie ancestor, or person from whom the parties derive title; 

55?, hut it is sufTicient to state, in- general terms, that each tenant 

c2lagh«ok seized of his part or share in fco, or, as the case may be, 

V r<.- : a u-i\- wiicihcr such seizin be acquirpd by descent or purchase ; so 

•AMI 1(1 dower ^ tenant in common of the inherit.iiico mnv maintnin partilion, 

ts no party .u » . i . ,• ' i i 

by the statute ^"^"5" ^ psrlicular estate is oiit^t':ti,'i;;[; : ntul where a |);irii- 
astopartiiioa tioii was made among several heirs, assignini; to eacli his j»oriioij 
orcMti, Qf lands by nieles and bounds, but excepting from cacli poriion 
one third thereof, as the dower of the widow of the anceaior, 
the partition was adjudged good, and though her dower is ex- 
cepted, and left undivided. If an infant be interested, there 
486 ^ ^ ^ guardian od ItVeei, though he have testamentary 
guardinn.s. 

400^ Anienffe ^ ^' ^^^^f^^ tenants in common ; one had sold his share, 
viff r yet flie pit. in partition proceeded as if no such alienation had 

firowo. • . been Tniule, by notifying thr orip;innl coionant, witliout tnking, 
ntJiH-e of l!ic i;;rantee. The judgmeiii in partition was held 
void ; parol partition and possessiou under it is vaUd. 4 Johns* 
R. 202, 213. 

* 1 Dallas, ^^2t ^ 6* I*cnnsyliania, 1. If, in partilion of an intestate estate, a 
to ^'^Y^!' tenant by the eurtettf has a share, and no provision is made 
appeal f rom ' ^ ^ ^ wifc's shsrc, the partition is void. 2. It 

tiwOrphMs* is best, though not absolutely essential, for the party petitioning 
roiirt. foff partition of the real estate of the intestate, to be particular 
in naming the persons entitled to shares, and tb^ purparty of 
each, and in this respect to pursue the form of a declaration 
in partition, and of the return of a writ de partitionc facirndnr 
3. On the acts of assembly, the eldest son of the ekl(3st '^nn of 
the m testate is to have assigned him, in partition, an estate that 
cannot be divided at the valuation. 4. Tlie sentence of the 
Orphans' Court, in such case, must specify ilie purparts of 
the valuation money to be paid, and fix the time of pay- 
ment ; but if not so done, 5« The Supreme Court, on ap- 
peal, may fix these points, and then the deft, must pay all tbfe 
costs of appeal* 6. If an heir at law offer to take an intestate's 
real estate at a valuation, the fee is not in liim if he has not 
paid the valuation, or secured payment of it to those entitled 
to it. The statutes of Pennsylvania on this subject are not mu- 
terially different from those of Massachusetts. 7. TlionL'h the 
prai iicp is to make partition of the real estate amoni: par- 
tics entitled, yet if that caimot be done without prejudice to 
the whole, then to make the valuation. 
?v^kI'"V*''' ^ ^' Q"**** — tenant by the curtesy is entitled to partiiiou 
DUworuI ^rit against tenants in common, seised of esti^tes for lifii or 
ai. in fee, or if he can have any writ of partition* 
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^ 9. A recovery in partitioo is do bar to an a«tkHi of dower Ch. 191. 
in that moiety of tbe premises assigoed to the tenant. 1 Dal- Art* 6. 

las, 415,419. 

<) 10. On tiic plea of non tenet inslmul &:c. evidence mav be IH*"."**' 
given, that some of the defts. were not tenants of tiie freehold, uojd ii'al. 
but only tenants at wili. 

§ 11. Possession in parlilion forty years on a plan &:c. ran- g'*!'*"j'^ 
not be disturbed j as uliti e tlie proprietors of a paleul made a ^J^' ved- 
niup and sunrey and partition, and took possession accordingly, der. 
and so held forty years ; adjudged tiiey were concluded from 
contesting with each other, the correctness of the actual lo> 
cations. 

§ 12. If two joint tenants, of full aae and sound mind, fairly Jones' dnv!- 
make partition of a tract of land by deed, and by an old sur- J^r%*^H^n\ 

vey, botli equally ignorant of its acruracy, snch partition is M.'l84,9U0. 
binding, however uiiefpial it may be upon then] and their as- 
signs, and if mnde bv attorney, it is not material wlieliier he 
sign A. B.J aiioniey for C. D., or C. D. by A. li. Ids attorney, 
Art. 6. Pleadingi in p{irUtion. 

§ J. These are not involved in any intricacies. It has heen 
already observed, that roost vfriU of partition in England were 
founded on the acts of U. VIIL; before these acts, joint ten* 
ants, and tenants in common, were not compellable to make 
partition; on these acts, partition by writ, and pleadings there- 
on, are mainly founded. 

§ 2. This statute enacts, that all joint tenants, and tciinnls in 31 n. viu.c, 
common, of any " estates of inheritance in tlicir own rights, or 
the rights of their wives," of any "lands, tenements, or here- 
dilauieuls," may be compelled, by virtue of this act, to make 
partftioD between them, of all such lands inc. as they hold as 
joint tenants, or tenants in common, by writ departUione faci* . 
enita, to be devised in chancery " in like manner and form as 
c^ptutmen by tbe common law of this realm, have been, and 
are, compelled to do, and the snmc w-i it to be pursued at com- 
mon law; provided that every of said joint tenants, and tenants 
in common, and their heirs, after si>rh partition made, ^hall, 
and may have aid of the otiier, or of their heirs, to the intent ' 
to deraign the warranty paramonnt, and to recover lor the rate, 
as is used between coparceners after partition, by order of the 
coinmoa law." 

f 3. This statute gives the like remedy to joint tenants, and 32 u. vm g 
teoanis In common, /or life or years, to make parthion by writ; .^a. 
also jomt tenants, or tenants in common, when some of them 
have estatea/»r life or years, with the others that have estates 
of tiiAertiaiice etfrtekoid, in any hinds, tenements, or heredita- 
ments. 

VOL. vi. 62 
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Ch. 101, § ^- % ^^^^ ^^^^^ ^^^9 ^ «lf«iee 4/ a iopanener^ nisf 
Jlrt» 6. ^^^^ ^^i* against the otbcr pBnenerf because tbey are 
^^^^ik^,,^^ tenants in common ; so tenant by the curie$y^ has this Witt oa 
8 Bac. \br ^* ^^''•» though not joint tenant, or tenant in com- 

211.— Co. L. njon, yvl his case is within the cqiiiiy of the s!aime ; but two 
l<5a, coparct lurs, and tlic alienee of a third, can uot hnve tins writ; 

not at (.omrnon law, for by it this writ iiesj not lor the alienee, 
nor by the statute, lor that this writ lies not for coparrpnrrs , 
such cases then are only within our statntes for njiikiu;^ parti- 
tion by petition. These acts were adopied ui aur Coiontes 
south of Virginia, by statute, in 1712. 
8 Bae. Abr. § 5. When the writ must he special, or inay be general ; 

see above, article 1 and 3 ; how two judgments and a jury is 
had, see post, and ahove, Tyng t*. Tyng, and CoromonweaMi 
«• Boston. It is the office of the jury to make equal and fkir 
partition, and to allot to each party their full and just rime, 
tinder the seals of the sheriff and of the jurors. No writ of 
error lies on the first judgment. 

§ 6. Writ of partition, for the form, see above ; also Ameri- 
cnn Precedents, 313, 314; by joint tenants; by paroenen; 
by tenants in coiTimon; same by hnron and feme, 

§7. Petition for partition. Forms, see American Prece- 
dents, 315. This petition is to the court &c. ; in it, the peti- 
tioners show and represent, describing themselves, "that they 
are seized in fee simple, and possessed of, and in" one undi- 
vided , part of a tract of land, with the appurleoances» 

situated in — , containing , bouoded , or whatever 

their proportion, or the estate to he divided, may be ; and if the 
petitioners wish for partition also omon^ tkim^wt^ they further 
state each one*s proportion $ after descrihiog themselves, their 
proportions, and the premises to be divided according to the 
material facts in the case, the petitbners conclude, where- 
fore they pray the aid of this court; and that by a due course 
of proceedings, they may have assii^ned and confirmed to them 
and their heirs respectively, their shares nnd rights aforesaid, 
to hold and occupy in severalty," and as in duty bound &ic. 
This petition inay be signed by the prtiiinners themselves j or 
they may sign it by their attorney, agents, or guardians. 

If one of the petitioners be a tenant by the curtesy, or hus- 
band and wife, in her right, sue k-c., or any special interest ex- 
ists, it ought to be stated , for as the judgment in partition as* 
signs and confirms to the petitioners their respective rights and 
estates, it ought always to appear in their petition, what their 
rights and estates are, that are so assigned and confirmed. 

§ 8. Plea* See Commonwealth e. Inhabitants of Boston, 
above, article 2 ; so Kenniston and wife & aL article 4$ Cook 
AUen, Ch. 104, a. 3, Itc. 
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If the peilitioiiers claim a larger proportion than ihey are Ch. 191* 
QBtitled \Of the respondent's plea is» and now the said D. • 6. 
comes and defends the force and injury &c«, when &c., and 
flays, that the said petitioners hold ]ess shares or proportions 
in coroinon and undivided in ihe suld tract of land, than they 
bave in tlieir petition allegedi and thereof puts himself on the 
country." The petitioners claimed to hold each; the jury 
found -fj each, and costs adjudged to the respondent. 

§ 9. So the re5f)ondcnt or deft, may plead he is sole seized^ 
** without this, tliai tiie petitioner was, and is, seized of any 
part thereof, as tenant in common and prays judgment, if 
the petitioner oucht to have and maintain his petition fee. 

§ 10. So two ticfts, pleaded their several seizins of ibc 
whole, in bar of the petition. Hunt 0. Hapgood, Ch. 126, a. 2. 

§ 11. See sereial good pleas kc, in Partition, Story's 
Pleadings, pages 347, 348. 

$ 12. The form of pleadbgs ts» that the party, either pit., Co. L. iat.-- 
petitioner, or deft., or tenant, it wSzed^ or tg not teisud^ (as the p^'^.^o^* 
case may be) or is seiaed, or is seized of less than he claims ch.l. ' 
as above ; therefore " if one parcener disseizes the other till 
re-entry, or recow&ey by the disseisee, the other does not bold 
m parcenary" 

^13. Judf^mp-nf. 1st Judgment in partition : " It is consid- 
ered by tlie court here, that the pnnhion be made, and ordered 
that A, B, and C, disinterested freeholders in said county, be 
appointed to make partition &ic. * 

§ 14. 2d Judgment is : "It is considered I)y the court here, 
that partition be established." Krror lies noi on the first judg- 
ment; but if it be in the Common Pleas, an appeal lies as 
above. 

§ 15. Pelitton for partition, in which the petitioners state, 1^ ^^^^^s- 
tfaey are seised as tenants in common, to wit, so state their pro- ai V Pmui^ 
portions, and one a nen compos mtntUt under the guardianship ai — See ch. 
of—, and pray Uc. ; the respondents severally pleaded, they j^'> 
were sole seized of certain parts of said estate, describing 
them ; petitioners replied, they were seiaed in common, as 
aforesaid, and traversed the sole sei7in of the respondents, and 
issue joined. Judgment was against the respondents, who 
relied on a probate partition, made after some of ibe heirs liad 
sold tiieir -shares to others, in which case tlie probate power 
to make partition among heirs or devisees, was at an end, as 
the judge of probate cannot take noiice of any conveyances 
among tliem, or of any of them, to strangers ; he has no means 
to decide on tbehr validity, and some shares were assigned to 
purchasers. 

% 16. After a long possession by one, a tenancy in common 9 Johu. It^ 
might have heen presamed ; yet if he offer a will, showing the j^'^j^^'J 
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Cb* 192, contrary, and waive it, there remains tiotootti for the presump- 
Art, !• tion of any other source of title; as where A died seized of 
lands, leaving B, C, and l>, his sons ; B's heirs brought eject* 
mcnt ntraiiist Exclaiming to hold under D; E offered A's will, 
dated in 1707, devising his real estate to said three sons, in 
fee, and cqn;illy; on an objcrtion of insanity, this will was 
waived, and E relied on a parol partition, made in 1786. 
among said sons, who previously held as tenants in comujun, 
severally, and so contiuued ever after. Held, when the title 
is admitted to have been in common, a parol partittoa foilow> 
ing by possession under it, will be vaiid ; but whera the whole 
right and title of the party setting up the teoaacy in cofliiiioe, 
and also parol partition, are denied, such partitioo and posses- 
sion under it, will not be admitted to tranrier the title ; that by 
waiving A's will, the tide was to he viewed in B, his heir at 
law, and could not be devested by parol. The Snpreme Judicial 
Court in Massachusetts, has also decided, that if a par^ show 
a defective title as the gound of his right, a presumptiOD ia his 
favor is prerhided, he otherwise mi^ht set up. 

JVotfs. — Forms: English ; 10 Wentw. 151 to 156, referring 
also to other English forms : American ; Story's Pleadings, 
347, 34S^ American PrecedeoU, 313,315. 
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AiiT. I. General principles. 

^ 1 . The object of this trustee sutf, is to transfer a debt 
due one to bis creditor ; as if A owes a debt to B, and B 
owes a debt to C, this process enables C to oblige A to pay 
his debt to C instead of B. It is a liberid provision foi ( r nl- 
itors, as it enables them to avail themselves of rhoxrs in acaon, 
and debts due to their debtors, as well as of their visible pro- 
* perty. It probably has grown out of the foreign auacnaicot 
to London. 

§ 2. The following cases disclose some of the leading prin- 
ciples of foreign attachments in London. Adopted with va- 
rious alterations in most of the United States* 
3 W'lu 29.1, § D. Mrs. Fisher, administratrix of the goods and estate of 
rLaue '^'^*' Fisher, brought asttteipti^ against Lane and othen for 



uy Google 



* 



TRUSTEE ACTIONS. MS 

goods sold «nd delivered to tfaen by the said John Fisher^ the Ch« 192* 
pit's, intasute. P]ea» never promised. 'Verdict for the ph. ArU 1* 
by consent ; and a rootion was made for a new trial. The Vg^^v^^ 
defis. gave in evidence the payment of the debt they owed to 
the pit's, intestate, to one Anson. Said adroioistratrix made 
foor defaults in the City Court. No notice was given to ber 
by the defts. of the foreign attachment, brought by Anson. 
After this case was argued at large, judgment was given for 
the pit. Mrs. Fisher. Tlie clefts, the garnishees in the foreign 
attachment, were defaulted. Three points were settled in the 
foreign attachment suit : 1. That a debt due to one as admin- 
istrator, as this debt from Lane Si al. was to Mrs. Fisher, 
aduiinibirairix, might be au.iched by Anson, for a debt due to 
iriin from her intestate : 2. That the foreign attaciimcnt process 
might be given In^^vidence on noil cntmptU: 3. That Mrs. 
Fisher, the principal, ought -to have had notice of the foreign 
attachment against her debtors in auier droit. Lane & ah, that 
she might have had an opportunity to become a par^ to, and 
to defend, and to have had tliat notice from Lane & al. on the 
ground of common justice. 

A foreign attachment is no bar to an action until judgment 
be rendered in tho attacbraont. Where a bar, it may be given 
in c videiire nn noH otiumpnt pleaded. 6 Taun. R. 558, 
iStalhans v. Giles. 

^ 4. After tlic ph. has commenced his action in the courts Babjngtonr. 
above, and the deft, has appeared, the debt qannot Ije attached LurrrK-r"*" 
in the deft's. liaiids. 1 Esp. 2r)3 ; Cro. El. 157 ; Salk. 291 j Handey. 
Cro. El. 593. In Pennsylvania, see Ch. 187, a. 3, s. 4. 

J 5. Held, a debt cannot be attached by foreign attacbnent Cro. El. 184, 
before it is dne, though the judgment in the foreign attachment sa"|i*°!!_cro 
be not until after it becomes due ; " and therefore, if the deft, el 713. 
were to plead the attachment, the pit. might reply, it ^as 
made before the money became duej" and on error in this 
same case, it w as held by the whole court that the debt could 
not be attached before it became due. 

$ 6. So a debt due upon record, by recovery or otherwise, Cro. El. 63, 
cannot be attached by the custom oC London. 1 Esp. 264 } pj^t^^eaM 
3 Salk. 49. 

§ 7. The garnishee (or in our language, the trustee) may 3 EB«t, 3fi7, 
give in evidence the judgment against bim on the foreign at- u*^^^'** ^' 
tachijRiit. "B"**- 

No foreign nitachment lies against a sovereign State, as 1 Dallas, 77. 
Virginia 6ce. : so it is a general pnnctple that no corporation 7"^j*vciiil* ** 
can be trustee. 2 Mass. R, 37. So a judgment 'debtor ii^ not ^^ases. 
trustee so long as he is liable to the execution of his judgment 
creditor ; nor is the officer holding the execution in force not 
«xecuted| when summoned as tru«tee» though he levy it aftert 
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Ch. 192. and bcTnrc lie ib rxnmined ; nor is any one trustee unles? so 
Art. 2, situattMl as lo be able to retain the properly agaiiiitt his princi- 

y^^yS^ P^U be answers for, to his creditor : so no evidence collateral 
to the trustee^s answer is to be aibnmed : so if the oilicer has 
levied tfae money on execution, and holds it when summoned 
as trustee, he is not one^ itotil it bss been deawiided of him by 
the creditor in the execution. If the judgment debtor disclose 
the debt in his answer as trustee, be will be adjudged one, 
tliough liable to his judgment creditor's execution ; but other* 

^ wise if he denies he is trustee j for then he most be dit- 

charj^ed. 

^ 8. The old, the sound, and e.'^taliliphcd principle is, that 
one shall never be adjudged to be tru^uo if by any reason* 
able possibiiiiy he may be iield to pav tiie money to his prin- 
cipal, or any other person than the pit. The trustee is an 
innocent man who has contracted to pay his debt to a certain 
person, end who without any liiuU or agency of his, is by this 
trustee process, caUed upon to pay this debt to another, a 
stranger to the contract ; and to take the haxard of being 
obliged to pay it also to his own creditor, to whom he con- 
tracted to pay it, which hazard is always considerable, as this 
creditor holds the clear evidence and contract against him. 
4 Mas^. n. The decision, therefore, in iliis case may bo rjuestioned. In 
288, which the court said, we will adiudge one trustee who has 
Arm«irong& accepted the principnl's order, if he thinks it is net^oiinhle ; 
WioiUrop, for to be discharged ho must state it is so. This was pre- 
suming against the trustee, and presuming the order was not 
negotiable, though the trustee thought it was, though not eer* 
lain it was so ; and obliging htm absolutely to state facts to 
prove he was not trustee. 
2 Mass. R. ^ 0. It is laid down as a general rule, the trustee will be 
r?G«l(Mt^*'^ holden, unless sufficient matter appear in his answer to dis- 
tniitee«« charge him. H^his seems to have been the opinion of the 
chief in'itiro, Parsons ; but the '^fntp of the case did not require 
the opiijtoii ot the court as to this i^eneral rule. 

^ 10. A lessee, when tru?te«d, is liable for no more rent than 
is due by his covenant to the lessor when the lessee is sum- 
moned. See Ch. 14, a. 3, s. 14, Wood e Partridge. 
104^ b'^ d ^ ^^^^^^ ^ bound to amwar at to tuury. As where 
man p.^Roe ^ trustee (as said) lent monies to the deft, usuriously, and 
ft VoM, inu- took a conveyance from him of certain real estate. Held, 
^*** the trustee was Qot lield to answer a question put to him by 

the ph., if usury did not make part of the consideration 
Art. 2. 3fasmchvse(1s statutes* 
^l^^i-f^^^* ^ I. In 1758 the legislature passed nn net to enable credi- 
' * tors to receive their just debts out of ilic rflpcts of their ab- 
sent or absconding debtors. Tbey then made provision ia 
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detiul for the purpose. These need not be stated as ifaejr were Ch. 192. 

ill revised, and mostly re-enacted in the act next to be cited. Art. 2. 

§ 2. Section 1 provides, " that any person or persons, bodv ^.^^^sy^^^ 
politic or corporate, entitled to any persona) action, excepting p^^^ 28 
detinue, replevin, o( tions on the case for slanderous words, or c. «>5.— 
malicious prosccuiiuus, or actions of trespass for assoult and Maine act, 
battery, against any person or persons other than bodies politic 
or corporate, having any goods, effects, or credits so entrusted 
or deposited in the hands of others, that the same cannot be 
attached by the ordinary process of law, may cause not only 
tlie goods and estate of the person against whom such action 
lies, to be attached in his own hands and possession, but also 
fill his goods, effects, and credits so entrusted or deposited, 
to ho ntmclied in whose hands or possession soever they may 
be loiijid, by an original writ" &:c., the form of which the 
statute prescribes ; also the manner of serving it on the deft, 
the real debtor, to the pit. and on the trustees ; (see Service 
of Writs ;) and the writ must be sued in the county in 
which all or some of the trtistees live ; and by the act the 
deft's. and principalis goods, effects, and credits, in the hands 
of his trustee, are bound froqi the service of the writ upon 
him. 

3. Section 2 provides, for continuing the action as in other 
cn'^es when the deft, is out of the State. 

0 4. Section 3 provides, thnt if the trustee appear the first 
term, and suhmit to an examinntion upon oath, and dcrhires 
when the writ was served on him he had no such goods &ic. 
in his hands, he shall hare his costs &:c. , 

^ 5, Section 4 provides for costs in several events. 

§ 6. Section 5 provides, that " when the pit. shall recover 
judgment against the principal ; and there shall be one or more 
trustees summoned, who shall not have come into court and 
discharged themselves upon oath of being trustees, as suppos* 
ed in the writ ; and against whom the suit shall not be discon- 
tinued ; the court shall award execution agninst the goods, 
effects, and credits of the principal, in the hands and posscFston 
of every such trustee, as well as ni^ainst the hoily, ixoods, and 
estate of the principal,*' in the form this section prescribes. 

§ 7. Section G provides, that if execution be returned not 
satisfied, the pit. may sue out a scire facias against the trustees 
named in the execution, or against one or more of them, 
jointly or severally, to shew cause, if any they have, " why 
judgment for the sum remaining unsatisfied, should not be ren- 
dered a£:ainst them; and directs the manner of proceeding* 

§ 8* Section 7 provides, that if a trustee do not appear on 
the scire farinsy and not having been examined, he shall be 
deemed to have in his hands, goods &c* of his principars to 
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Ch. 192. the said amount returned not satisfied) and judgment accord* 
Art. 2. ine^ly; and if several dofts. in the scire facias, the court may 

s^'V'^^ enter up several judgments, and issue exectuionsin " common 
form airninsl their goods, and estate ; an ! Idi want thereof 
against the bo lies of such person or persons, against whom 
such judgraeat shall be so rendered." 

^ 9. Sect. 8 provides, that the trustee be completely di^ 
charged from his priucipai's demands ou account of iLe goods, 
efiects, and credits, so taken out of the hands of the truatee; 
and if sued by his principal, may plead the general issue, 
and give this act io evidence." The priocipal may review u 
10 other cases. 

^ 10. Sect. 9 makes the trustee- liable in case of perjury 
for the debt hc» Sect* 10 permits him to deliver specific 
articles on the execution, when bound to deliver such to the 
principal at a day after the service of the original process on 

the trustee. The value of them, so delivered, to be ascertain- 
ed, as l)clvveeii the principal and trustee, by the appraisal of 
three disinterested and discreel men, to be ciioseo ^c. The 
^, . . officer sells tlie articles as oiiier personal estate is sold on 
ihus laiEfly execution ; and the overplus is paid to the principal &:c. ; and 
cited because if part of sueli articles are so taken in execution, the trustee 
*crdra"?n empowered, by this act, to deliver the residue to the prin- 
by the hie cipal, or make tender thereof within thirty days &cc. 

Slid n'^d^'b' ^ ^^^* P^oviclc^f executors or administralors 
the most per- stoswcr in casc of the death of any trustee, peodiog the 

feet of the suit* 

Liii^" ^ ^ provides, that no person shall be adjudged 

trustee on account of any negotiable contract be majr have 

given, endorsed, negotiated, or accepted. 

^13. Sect. 13 repeals former acts on tbe subject. Sect. 

14 declares this act shall not be construed to repeal an actio 

prevent fraud and perjury &:c. 
Mass. act, § 14. Sect. I of this additional act provides, that in all pro- 
17^ *of cesses on the above act, " wherein all the sup[>osed trustees 
Feb. 20, shall be discharged or the pit. discontinues his suit against 
1818. all of them ; or where there is no trustee, the acijou aliall not 

proceed a^^ainsi ibe principal, unless there has been such a 

service of the writ upon him, as would be good in a case in 

which no truttee is named ; but the principS may appear and 

defend, if he pleases. 
$ 15. Sect. 2 enacts, that the names of new trustees maj 

be inserted in tfie wriCf any time' before it is served on tfa« 

principal. 

^ 16. In Vermont and Connecticut, there lone have been 
' similar laws in substance ; hence the principles of tbe numer- 
ous decisions on this subject, made in Maisacbusetts, will 
often apply in those and aome .other States.. 
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Abt. 3. Pleadings in trustee suits. Cn. 102. 

§ 1. The material quesiion which occurs hi these suits, is, ^in. o. 
'whether the person sumtnoned and sued as trustee, is iu fact s^-v^^ 
triut«e or not. To hm a fair view of iiuB question, in eadi 
case, it is oeoessary to have a correci view of the rekuioos 
and situations of tbe several {Miriies in a tniatee action, and of 
the several pbas. 

^ 2* Writ and dedaraiion. Tbe writ prescribed in form 
by the act, directs the officer to attach the goods and estate 
of the deft, and principal, and to summon him to nppear &(c. 
to answer to the pit. in a piea of &c., and liie declaration 
follows, and is framed on the deft's. contract, or wrone:, as in • 
other casBs in which no trustee is named, to the ad damnum 
included. Tiie writ tlicn recites, the deft. " has not in his 
own ban<l8 or posseasioo, goods or estate to ihe value" of tlie 
attachment diracted, which can be come at to be attached) 
« but has intrusted to, and deposited in tbe hands and poe- 
iession oP* (the trustee) trustee of tbe deft. " goods, efiects, 
and credits, to tbe said value.*' Then the writ commands the 
officer to summon the trustee or trustees named in it, to ap- 
pear at the court &,c. "to shew cause why execution to he 
issued upon such judgment, as the said P. may recover 
agfiinst the said D. in this aciioii (if any) should not issue 
against his goods, effects, or credits, in the hands and pos- 
session of him,'' the tru«>tee 

^ 3. Tbm the writ creatai three fiarties, the pit., the deft*, 
and thirdly, tbe trustee. Tbe pleadings as between tbe pit. and 
deft., also often called the principal, are, as in all other cases, 
grounded on tbe pit's, demand in his dedaration, which is atf 
between him and the deft, alone. 

^ 4. The pleadings peculiar to this trustee action are only 
befwpen the pit. and trustee ; and they are much circnm- 
bcribed in several ways : !. This trustee process docs not 
extend fo any real or mixed actions ; nor to ac tions of detinue 
or replevin, or li>r ^hinder or niaiicious prosecutions, or as- 
saults and batteries, or to any cases so as to make any cor- 
poration trustee : 2. Nor to any cases in which the deft*t. 
goods or estate can be come at to be attached. 

§ 5* 3d. Tbe trustee may be defaulted, if he pleases, and 
satisfy ibe execution, (often tbe case,) and then there are no 
trustee pleadings;— or he may admit himself to be trustee to 
such an 'amount, to the pit's, satisfaction i then there is no 
need of such plf^ diii'i:s. 

• ^ C. But if the trustee must j)Iead in some several cases^ 
his pleas are short and plain. As 

^ 7. 1st. The trustee comes and defends &£c. when 
and sa) :>, thai had not, ai ihe time oi the service of tbi^ 
VOL. vi« €3 
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Ch. 192. writ upon him, any goods, effects, or credits of the said (deft.) 
Art,^» in his liands, and thereof submits himsrlf lo examinauon on 
ontl), wherefore he prays he may be discharged, and allowed 
liis costs, or only he be allowed his costs. The plu replies, 
by praying the trustee niay be examined on oath. 

^ 8. 2d. Or his plea may be more special ; after denying 
hu had any goods &LC. of ihe deli, ia iiis hands, he may add, 
onless upOQ the following state of facts, the court sbaJl ad- 
judge the said (trustee) at the time of the service of this writ 
upon hiaii bad iu his hands and possession, goods, eflSscts, and 
crediu of the said" (deft.) % then state the facts, as be can 
swear to them, and then conclude, by submittiog faimself to 
examination kc. as above. 

^ 9. 3d. Upon «cire facias, the trustee pleads, and the 

said comes and defends &cc* when &c., and says, the 

ph. ought not to have judgment and execution against him, 
the said (trustee,) of liis own proper estate, for the damac:es 
and costs aforesaid, because, he says, that ai the time of the 
service of the original wTif in this case, upon him, he had not 
any goods, cfTecis, or credits of the said (deft.) in his bands 
&c. as in the above plea. Wherefore he prays judgment, if 
judgmeni ami execuuon ought to be had against him of his 
own proper estate as aforesaid, and for his costs. The trustee 
nay in a few cases plead in abatement. 

^ 10. These are in substance the pleadings peculiar to tbii 
trustee process, out of which usually arise three ijuesiioDS : 
1. Do the facts, stated by the trustee, in fact make htm tnistae 
or not : 3. If tbey do, tiien to what amount : 3. Qnestioa 
as to costs. The amount does not requite much atieo- 
tion. 

^11. Upon this trustee process there have been a great 
number of judicial decisions made by our Supreme Judicial 
X])ourt, which may be classed in the following articles, to wit: 
Art. 4. FmIs that makf one a trustee. 
§ 1. A conveyed a r*»:.l estate to B in fee, owing him, say 
JlOOU, .'Hid as security for the same; and B, after he was 
summoned and exami'ied the hrst tiiiie, sold the estate lor 
4^1500; held, he was trustee for the overplus. This real 
estate was turned into money after the service of the writ eo 
the trustee, and before bis last examinatioo. 

§ 2. This was a scire foam against the trustee. Edmund 
Bartlett jun. gave bis promissory note to Cox ; this Cox 
proved under the oommissioD of Bartlett's bankruptcy. Held, 
Ch. 18, a. 8. bis assignee, Livermore, was trustee to Cox, ihough be en* 
dorsed the note after so proved, to his daughter. The en- 
dorsement to tlie daughter was not considered as a valid one ; 
and if it was, her (atber would receive the money to her 
use. ' 



AduBi r. 
WaitAftr* 



3 Mas?. R. 
664, Ficrsoa 
«. Welter, 
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101, Decof 
ter 9, Liver> 
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^ A promised to perfbrm labour Ibr B to a cenain Ch» 193. 
•iDoaDt A k trustee iifi»r the piomise is broken, and 'debtor Art, 4. 
to B the agreed value of the labour |. but not hefon the proro- s^-v^»/ 
iae is broken ;-^Dd so, befoi e, is not a credit liable to attach* 
laeDt. 4 Mass. R* 103» Wrigley e* Geyer and Whitney, 
Cmslees. 

§ 4. TWisvr^s scire facias. Cross, the trustee, first disclosed 4 Mass 
OD the scire faciast and stated that Patten and Waterman, ^* Hyde r. 

Cross amnAA 

cmi'ng Cross $ , s:ave him a bill of sale of a ship, with of Patten and 

a power lo sell lier for cash, it the debt was not paid in a cer- Waierman, 

lain time ; that lie sold her after suiiiiiioned for their benefit, 

for promissory notes, payable in sixty and ninety d;i\ s ; and * 

sold ihese notes at discount, leaving a baLuice due Uom 

him to them of $51^,97, The court, on argument, jiUowed 

him to deduct this discount, and adjudged him trustee for the 

^71^*97, and that sum only. It may be observed the court, 

in this case, took into view the sale of the proper^ made 

i^Ur the service of the original writ on the trustee, but merely 

to ascertain the amount, — the amount he held when the writ 

was serv&d. 

§ 6. A held promi^'^ory notes against B ; B held a less note 6 Man. R. 
against A, not negotiable, payable by instalments. A, who ^J^j,^"**"' 
owed the non-negotiable note to B, without his assent, en- r S: at. 
dorsed the sums becoming due on it from him lo B, as the und uustcc 
instalments fell due on B's notes to A, not then payable. 
Held, A was trustee and debtor to B to the amount of A*s said 
non-negotiable note to B, on lije principle A had no right lo 
pay his said note to B in the way A attempted. 

^ 6. A and B were summoned as trustees of C, and pend- 7 Mass. it. 
ing the action, C recovered judgment against them. This 'u^il^J' 
judgment they received, gave bond &c., and pending the re- tnutees. 
Tiew, A and B settled the action with C, by paying him the 
ftinoiut of the first judgment, double interest and costs. Held, 
tbey were trustees. C sued A and B before the trustee suit 
was commenced ; but this was commenced in time for them 
to plead it to his action, and as tbey paid him in their own 
wrong, the court intimated they might recover the money 
bnrk from hfrn, as jxiid by mistake, as far as they were 
obliged as trustees of C, to pay Locke, 

§7. Downs, after the marriage of Noyes with his wife, 8 Mao. R, 
living at the time of the action, gave a note, not negotiable, ^rj^******* 
payable to her at a future day, which liad liot arrived at the Moyea, and 
time of Downs' answer. The note was given for a considera- Downet, lilf« 
tion arising whoUy from ber property. Held, Downs was ^''^^ 
the trustee of the bosband, as this note, payable to her, was 
legally payable to bim. As no notice was taken, in the judg- 
ment given, the oole was payable at « fiUun day, it is pror 
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Ch. 102. bablc, iliough not so stntcd, it became duo before tlii:? dfii-ision 
Art. 4. was made. Also snli] hy Sedgwick J. if Noyp?? hnd died, this 
v^^-v-^' note would have zone lo his executor &c., and not to the wife. 

(^iKcrc. See Ch. 19. 
8 Miis%. R. § 6. Israel Kinsman, the deft., May 20, 181 1, by indeiUure, 
fc^i '^"k^ •^'6"®^ property to Jacob Peabody, his trustee, in 

man Ld " triist foT KioBOUin's ereiditon» who should, in tvrenty days, 
trnsiee. make their elaimf, and ratify the asaignniett. Peabodjr took 
DoasewioQ of the goods, hot no invoice of them was made. 
May 22, 1811, and before any of the goods were renwved 
from Kinsman^s store, bis creditors broke it open, and at- 
tarhed the goods. Afterwards PcnboHy was summoned in 
this action, and when lie answered, llie otHcer heid the jioods. 
Held, Feabody was trustee, )ind had his remedy against the 
officer. 

Also where one is trustee ; see Jones v. Goi hain k. al. Ch. 
18, a. 3; as to seamen's wages being attachable Sic., see Went- 
worth 9, WhttteiDore and tmstee, Ch. 57, a. 1 ; Cobura v, Ansart 
Ik Locke, trustee, Ch. 9, a. 17 ; what kind of note oaakes a 
trustee, Clark v. King h trusteci Ch. 20, a. 3. 
27/*^ B may be trustee to A, 00 account of hides he deposited m 
B's hands, though in the process of tannbg, by a profision m 
the statute. 

ii^^^Dav^s r ^ ^' buildincr n vessel, agreed B, C, and D, should hare 
Marstooii * -jV of her, and pay tin ir proportions of the hills ; B paid his 
trustee. . but C and D (iiii not ; A did not mnke or tender a bill of 

sale to B, but ciupluyed her on his own account. Held, A was 
trustee to B for the amount of the supplies he furnished ; as B 
acquired no interest in the vessel, but A continued to own the 
* whole of her, B's supplies were for A's vessel, and his use | 
and as A treated the whole of the Tessel as his own, he could 
not' say B*s supplies ought to viewed as furnished ibf bis ^ 
part of her. 

11 Man. R. ^ 10. Scirr fddns against the defts. as trustres to one Ben- 
ItiM.DcTk' son, master of the =!onn Juno, from Charleston to Boston, in 
Wioklow. 1910; t!i<^ dcft3. received certain merchandise (consigned to 
them) Irom him, brought in said sloop, tlie freight of which 

was ; this they paid to the owner, being claimed by 

him, by Gay & Wheeler, bis agents, before the comroeDceroent 
of this suit ; they agreeing to pay ii back, if decided they were 
not entitled to it. Benson, the master, not claim it as due 
to him as owner ; and the trustees, the defts., also stated, they 
beliered Thompson, the owner of the Juno, never meant the 
freight money should be paid to Benson. Held, the consign- 
ees, G. &t W. wore trnstees of Benson, the ma-^ter, to the 
amount of the freight. Defence wn?;, it belonged to Thomp- 
soD, the owner of the vessel, and not to the master, merely 
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the owner's servtnt, and a discharge by the principal, was Ch. 193* 

s^ood hp: >inst the ajont*! ; but held, the master is entitled by Art, 6. 
law to tne treisht money, and may retain the goods till it is ^^v^^ 
paid him, and it' he do not so secure it, and it is lost, be is ac- 
countable for it to the owners. 

§ II. The case must be tried on ilie siateraent of the trus- H Mm^R. 
tee, and no regard can be paid to the affidavit of any third ^' 
party, stating his iDterest. 

§ IS, Held, if my debtor attempt to disefaarge bimself, by n Mais. r. 
showing he has paid OD a trustee process &tc., I may prove the p 
debt is still due to me from biro, otherwise I am placed entire- 
ly in his power, who may cancel the debt by his own declara- 
tton ; and see Wond r. Pnrtrid^re ; Hills v. Elliot. 

^ 13. An attorney of this court, liaving in ins hands money 12Mas8.IL 
collected by him in ihe course of his profession, is liable, as 
trustee of the party, for whose use it was received. B, a 15 Maae. IL 
debtor to A, is sued by A; pending liie suit, B may be attached 
as his trustee ; neither party in the said pending action can have 
coats. 

Art. 5. Fmh (hat do noi make one a irmiee, 8m ch. 14B^ 

^ !• Freeman sued Frye on covemmt brokeo; February, J 
1805, they referred all demands by a rule of court, and agreed i2i,Howeiir. 
judgment should be entered on the report, and execution ac- ^''^^'""JlJj^jJ 
rordintrly. May 14, 1805, the report \v:\s made, awarding 
Frye ici pay Freeman <J^6(t2.S4| and costs. June term, 1805, 
returned to the court. May 24, 1805, Howell commeaecd this 
action ; \\ nl returnable to the same June term, and entprod it, 
and Freeman had jtuigmeiii against Frye on said report. Held, 
Frye was not trustee ; he must not be twice charged for 
the fame credit $ one b^ the attaching creditor, and again by 
bis principal ; tbe credit, therefore, liable to tbia attachment^ 
must be so situated, that, if it be taken by the attaching credi- 
tor, the trustee may legally defend himself, when called on by 
the principal." This was not Frye's case ; be bad no day to 
plead this tnistee attachment in bar of his principal's action. 

6 2. H iin k al., the dcfts., owned a ship; and the trustees 3Mi».R.3^ 
shipped monies in her to Calcutta, on shares. MeUl not to bo ^Fmnctsit 
trustees before the termination of the voyage ; ihey were sum- al. Uiutee*. 
moned, March 10, 1804 j the ship arrived in Boston, May 18, 
1804; and goods were deli?ered to the trustees, who sold 
tbera befote tfaeir examination. Held, all was contingent till 
tbe voyage was made up. 

§ 3. Iq this case. Smith bad a car^ belonging to himself, Vf'l^-^. 
Sbeafe, and French ; left a part of it, with merchants, at Port Z^it^IirTf^ 
Royal, and took their receipt as received by them of Aim, to Smiib his 
sell, on hi<i account and risk, the proceeds to be subject to his 
order. After be was summoned^ and before his exatninationf 
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Ch. 192* he received the proceeds. Held, Smith was nottrostoe whei 
Jirt* 5. attached, September 8, 1807, for then lie was not debtor to 

»^ * '» "^ «> Sheafe for any part. " While the propertf was in the merchants' 
hands, September 8, this was a contingent debt, not attacha- 
ble ; and the form of our prores?, Jis well as tiic provrsfons of 
tlie 8tatii(p, adtnit of tiie attachment of a debt absohady (i«e, 
but payable in futuro. Smith was discharged. jVote. — His 
receiving ibe proceeds after attached, and before examiaaii(Mi, 
made no difierence ; nor did bis taking the receipt or security 
in his own name, make inm accountable; it vva^ ibe cour&e oi 

4 Mug. R business. 

338, Kid «w $ ^* Held, if an action be pending againat a debtor* by his 
BlMpM. creditor, to recover a debt, the debtor eanoot be held trustee of 
the creditor for auch debt, if summoned after i$tue joimd^ 
though before Terdict, for after issue joined, it is too late lo 

plead the attachment in bar of the creditor's action* 
SM^^VftiT* ^ ^* ^^^f ^'^ debtor make an express promise to 

stapport L psf the debt to A's factor, the debtor is not trustee of A ; for 
«1. V. Fearce. on such promise he is bound to pay it to the factor ; aad 

thereon he can maintain an action in his own name for the w?e 
of tlie principal ; but this express promise was, ia fact, made 
4 Mass It principal's implied consent. 

450 Foster r. § ^* Weld, if A give a note to B, ihonjxh not negotiable, and 
Sinkier, und B assigns it to a third person, A is not trustee to B, but the 
StnMtTB* trustee must, in his cxammation, dl^lose the assigomeot, aod 

the assignee must enable hiui to do it. 
4 M«M. R. Whitney, the trustee, stated he owed Cobb about $15, 

MB, Dit V. on book account $ that after the service of the writ on him, 
Whitae"*!!!! sssignment of it was shewn to him, and he was 

inn^y* " requested to pay it to the assignees, and showed the deed of as- 
signment &c., annexed to his answer, dated before the service; 
trustee discharged ; also held, if the ph. thought the assign- 
ment fraudulent, be might have attached as trustees, the as- 
signees, and compelled them to discover on oath. Per cttriam^ 
The attaching creditor cannot be on a better ground than his 
debtor, and the ph. can have no better claim on the trustee 
tijan ills principal has. 
§i7"wen«» ^ ®* ^"^'"s action, it was decided, that if the son build a bouse 
BftBOMterli' ^^'S father's land, expectin"^ him to devise ii to him, the 
•I* father is not trustee to the son lor the value of the house. The 

father made no contract, expressed or itnplied, to pay for it, 
and '*he ought not to be made the owner of the house against 
his consent." 

1^' Oliver V ^ 9* So held, in thb case, that a bankrupt's assigoea is not 
Smhb, and Usble to be attached as his trustee, hj his surety in a cosiom- 
Pnine, hu boose bond, who has paid it | but the suretj must directly sue 
the assignee of the bankrupt; the statute eipresslj givea him 
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lisright of action ; and the aasigoee has no goods of the baok- Ch. 193. 

rupt*s, as to which the assignee is answerable as trustee. Art, 5* 

§ 10. Held also, if, on an execution, the ofllf er receive the ^^^--.y^j 
money, he is not trnster nf The judgmr nt creditor, umi! he lias 3j9^*p"|^^ 
demanded the money oi liie oflicer, tliou^li iie has relumed the ^ RossAt 
execution; till so den)anded, it is in the custody of the law. trustee. 

§ II. Quint alone clearly was not trustee; and Estes, the 6 Mass. R. 
deft., on one transaction, owed Merrill $697.99; on i he second ?^*^^^*"|,*" 
transaction, it appeared Estes owned a farm in Betbel. He tuo trustee^ 
proposed lo soli it to Quint, to be paid in part m log** By 
agreeiDeot between Estes and Qobt, one Holland and Merriu ^"'^ 
appraised tbe farm at $1300, and Qoiot's logs at $700 ; the 
farm was mortgaged to one Powers for $750; and U waseer> 
bally agreed that Quint should pay Estes $^00 in part, and 
that be should sell tbe log^ of Quint to Merrill ; and he verbally 
agreed to take up the mortgage, and to indemnify Estes against 
it. Quint received the conveyance of the farm, and paid Estes 
$500, and agreed to dr'liver the lo^s to IMerrill, wlin, afitr he 
teas tummoned, dischariit d Powers' morte^age, at about .'^750, 
exceeding the agreed jm ice of the logs. Held, Merrill was not 
trustee to Ksles, for there was no contract between Merrill and 
Powers; and "Merrill's engaging with Estes, as a considera- 
tion lof the logs, to take uj) Powers' mortgage, was uoi a con- 
tract, or sale of lands, or of any interest in or concerning the 
same, so as to be within tbe statute of frauds ^ so Meirill 
must be viewed as engaging with Qaint to disencumber bit 
farm of tbe mortgage, and &ts be bad honestly done, though 
after summoned. 

§ 12. When Field, the deft, and principal, absconded, he 6 Mass. R. 
left with Frink, the trustee, Field's note for $500, to Frink, «w» "jw. 
without his privity, and owed him a prior debt of $630.94 ; to i° birtraSllMt, 
secure this* Field gave his note for $2000, and a mortgage of Friafc. 
land worth $1500. Frink only wanted security for his just 
debt. Held, Frink wns not trustee; he had no chattels of 
Field's; the/<i/2''/s wortirarr! d \u re not effects within the statute; 
for being fraudulcnily mnngaged as to creditors, they mipfit be 
taken ia execution by llie pit. or by Field's other creditors. 
Costs to Frink, as he submitted to an examination the first 
terna. 15 Mass. Jl. 127. lleid, a trustee, to whom his prin- 
cipal conveyed real estate, is not bound to answer any ques- 
tioQS that may tend to impair, or to iinpeacb his title to it ; 
otherwise, as to answers that will not efiect bis title* 

$ 13. Before sued as trustee, the deft,. Bacon and Silas 6BfMi.R. 
Ridiarson, for the deft's. debt, had given one Maxweli two f^^l'^^^ 
notes of hand ; by one, they jointly and severally promised to sdrtfiutn. 
TpBj him five tons of English bay, to be delivered on the deft*s. 
Jiuni in July» 1808, the original suit then was pending; by the 



Digui^u^ i.y Google 



60^ FLEADINGS. 

Ch. 192. oilier noie, they jointly and severally promised to pay j\Iaxweli 
Jlrt. 5. seveiiiy-five hundred weight of English bay, to be delivered 
Si^^v*^/ at the defies, farm, July, 1809; this sdre facias being tbea 
pending. In July, 1808, Ricbardtoo paid the first notei and 
delivered it to the deft, witboat fats order or request; nnce 
which he has repaid RicbardsoD, bis surety, a part. Held, 
Bacon was not trustee ; but adjudged to pay costs, not having 
submitted to an examination in the origioal action. He was 
only bound to deliver the hny at the place and times agreed, 
and, at those tiiiip'', neither tlie promisee nor officer was ready 
to receive il; and Richardson, not being a party lo this trustee 
suit, has a right to disctiarge the first note, as to himself and 
Bacon, even against his consent. 
SMass.R. § 14. In this action the court decided tiiAt an auctioneer 
m ^^^1^ goods by order from the sheri^ and reeaviog the 
Ruggies^k' money wt them, is accountable only to the sheriff, and cannoc 
tnutee. be held as trustee of those who may have chums on the sberil( 
for the proceeds. There was no privity between Ruggles Ic 
al. the defts. and Jutau the auctioneer. He must accouoc 
with the officer only ; and the auctioneer has no information, 
but to mnke an imperfect disclosure ooly, 00 wbich the 
oi property ought not to depend, 
e Maw. R. § 15. Held, where an insurance broker had adjusted a loss 
Erick V. witli ihc as^eut of a paiiy, ia whose name the insurance was 
WirJs^ al ^ff^cted, and iiad charged the several uudervvniers with their 
bia trustees, respective proportions of the loss, and credited the party in 
whose name the insurance was effected, with the amount of the 
loss, by setting it off against his premium notes, pursuant to 
an agreement in the po^oy ; the underwriters were not. trus- 
tees to tbe real party in interest In tlic policy, though the poh- 
cy was effected in tbe name of B. and whoever else tt 
might concern." 

7 Mnat. R. " When the writ was served on Seaver, he had, as county 
t^i^*^**^^ treasurer, $21.25 due to Breeder as a juror. Held, not 
Brewer & trustee ; also generally a public olBcer, who has iiioney in his 
Seaver, bb hands to pay a demand which one has upon him, meiely as 
such public officer, cannot for that cause be adjudged trustee* 
7 Mass. R. % In this case the general principle was settled, that 
£71. Barnes ao oxeoutor csanot be churiTcd as trustee of one to whom n 
Alien, bit pccuoisry logacy is bequeathed by the will of the tesutor. 
tnutM. Allen, the trustee, was summoned before be proved the wilL 
Sedgwick J. said, '* peeuniary, legacies in the hands of a& 
executor, are not goods or effects;" (though under the Prov- 
ince act deemed such ;) nor are they oredits. A legatee is 
no creditor of the testator. 
7 Mbm r. § 18, In tins caso the uustees of Weeks, had severaUf 

438. Miune 

r. « M. Itti. Con.«. Wtektb Us trmttti. 
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teiiMlry demands against him, and where bis fureties in ciis- Ch. 192* 

torn house bonds, and received of him a convevf^nce of sun- ^rf, 5, 
dry efTocts to answer their demands, and as ihcir indemnity v^V^^ 
on account of said bonds. As further security he deh'vered to 
them two proirii>>ory notes, payable to him and another, or or- 
der, and ciulGr:>€d in blank, lo hold them till ascertained ii' the 
other property would be iosufficieDt. Afterwards it was found 
these ooies were not necessary to their security $ but Weeks 
had made no demand to have them returned to him« Held> 
that these bailees were not trustees of these notes. General 
principle held, to wit^ " to charge the tru8tee8» It is necessary 
that tlie principal ha?e a cause of action against them, or the 
trustees must have personal chattels in possession belons:ing to 
the principal, capable of beincr seized and sold on executioa«*' 
r^egotiable notes are not such chattels. 

^ 19. The question was. If J. Barrett was trustee of Cook. 8 Mass. R. 
Barrett was administrator of the estate of Peter Barrett. Be- ^"^^Q^j^jJ* 
fore be died, Cook sued hinpi to recover the value of cartain mutef. 
hides. This suit was pending at the time of the trustee's an* 
swer ; and the deceased's estate was insolvent. Per Curiam. 
** No person deriving his authority from the law, and obliged 
to execute according to the rules of law, can he faolden by a 
process of this kind.'' The reasons of the cases decided as 
to public officers, apply to the case of nn administrator. 

^ 20. Giles Lodge was summoned as trustee of Niiylor, f> Mnss, R- 
Summers U ISIilton, defts., copartners at Leeds in Great 13rit- ^■"^Jjjvfnr*" 
ain. It appcarcil Lodge held the proceeds of soods consigned ai. ^Ludge, 
to hira by said Sunjmcrs and Wiilou, and one Biriiiwait, also trw»l««» 
copartners at said Leeds ; this last house being the successors 
of the former firnu Held, Lod^ was not trustee. He was 
sued as the trustee of A, B, & C ; and proved to bold pro- 
.pefty of B, C, &c D« di^rent persons ; and see Fish «• Her<- 
rick U al. ; Oh. 52, a. 4. 

§ 31« Crosby, sunjmoncd as trustee of Coates, stated that, ^ Mass. R. 
when summoned, he held $523^ bills of the Hillsborough bank, 'cotiteib^ 
which belonged to Coates, and which Crosbv presented at the tnutae. 
bank for payment, and iliat was refused. Held, Crosby was 
not trustee ; that these notes or bill? were not goods, eifects, 
or credits of Uie puucipal debtor iii Crosby's bauds. 

A debt payable at a future day on a coDtbgenc^, is not a 3 Mass. R.68. 
subject of foreign attachment within the tenth section of Mid 
act. 

^ S3. Joseph Otis, the supposed trustee, was agent for an g-Bim. 1L 
insurance company, m London, against fire, and executed for 604, Wciis «. 
Aem a policy of insurance, oo which a loss was claimed. ^<^^^^ 
Held, he was not trustee of the assured. 

VOL. vi. 64 
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Ch. 192. § 23. The person summonrH as trusiee liad rorrived goods 

*irt. 6. of the principal debtor, under circumstances indicative of 

v,^"v-^*-' fraud, and such as would have made him trustee ; hut, before 

1 rn^^li^'^' summoned, had paid debts of the principal to the amount of 

140, I luMii.'.s . , , 111 

V. Goodwitt goods ; was held not trustee. 

$ 24. If the trustee disclose an asssignment of the debt to 
l^J^f* A, the court will not yield to suggestions by the ph., that the 
«. \v eL>b<l ai. ^sslgnroenl is frBuduIent ; «s for such purpose A should heve 
been made trustee. 

> Art. 6. Proeeeding$ in these actions. 
4 Mass. R. § 1* In suit the court decided, 1. In this process the 
472, Whii- court is "oblifTPd to consider all the answers of the trustee as 
fendihili"** '^"^ answer falsrdy, the pit. may have a special 

traite«. action on the case ncaiust him, on the ninth section of said 

act of February 28. 1795. In this action the trustee was 

first examined in ihu Commun Pleas ; secondly, in the Su* 

preme Jedteitl Court. 
1 Ma$9. R. § ^* ^fsumpsii on a note to delirer mules. Held, a plea 
ii7,Periciat, in hnr, that the deft, had Judgment against him as trustee, on 
Jiin. V. Park- said statute, was good, though no execution had issued on such 

judgment ; and though it did not appear the trustee had paidf 

on the judgment, any part of the sum he had in his hands as 

trusiee. 

2Mas9. R.9S, $ ^- T*almcr, the trustee, stated he had given two nott - to 
Comstockv. Farnum, payable in horses, at a day certain, after the st i \ iea 
Farnuni& stimnions ; and that he imderstood bv common report, 

l^auner, bis , i • i r #• ' : • • i 

trustee. and thai it was spoken ol as a nialier of general notoriety, ui uie 

place where both parties lived, that the Said notes had been 
assigned to a third person, for a raluable consideration, before 
be, the trustee, was summoned. Held, no evidence collate- 
ral to the answer of the trustee can he admitted. Trustee 
himself offered such evidence to prove the notes had been 
assigned ; but it was rejected, and he adjudged trustee ; but 
it does not npprar, the day for the delivery of the horses had 
arrived. Parsons C.J, — "The question whether a person 
summoned as tntstec of an absconding debtor shall be held or 
not, is always decided by the facts disclosed by the trustee^s 
answer." Tliese notes were not negotiable. 
6 Mass. It § 4. This was scire facias against the defts. who bad been 
]faiid?*cfa trustees of Hudson & Srohh, and dh! not ap- 

4i WMer.^ pear m the original action ; but came in on the wire Jwiu 
Acc* Held, the underwriters ought not to assent to the assign- 
ment of a policy, if they mean to look to the assignees for the 
premium, till they get from them security for it* The trustees 
were underwriters, and assented to the assignment ; and the 
c ourt also, in this case, said, " we must take the usage to be 
as stated by the trustee," in this action, though whether it be 
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oomDtly ittted we know not* Several rules as Co costs ; tod, Cb. 193. 
generally, the trustee cao have no coaiSf unless be submits biui- Art, 6* 
self to eKBmiDation the first term* ^^-v-^^ 
§ 5. In tbis suit it was decided, tbat a stranger to an action, gioTniSews 
in which a trustee is examined, is not concluded by his ex- v^Herrinf. 
amination from proving that he did not disclose nil the 
facts he knew ; or that he had collusion with the pit- or di ft. 
in surh notion. 15ui when a party produces a tnislee's exam- 
ination, as evidence of bis confession, he ought to be bound 
by it. 

§ 6. Scire. facias. The pits, got judgment against Haley, . 
and had execution against his e&its, in Stevens' bands* Offi- 1^ ^' stlvens, 
eer returned, be could not find any eflects &c«, who refused tnniee of 
ie disclose and expose sufficient effects to be taken to satisfy Uafoj. 

the execution ; hereupon tbis teire facias was brought. Plea, 
nut tid record^ and issue.. On producing the record, the 
judament was against the principal for datnasjes and costs, and 
execution awarded against him, his goods, and estate; also 
against his effects in the defi's., the irustee*s, hands. Tiie 
zcire facias recited a judgment lor the damages and costs 
against the goods, effects, and credits of Haley, in Stevens^ 
bands. Held, a material variance ; for the judgment pro- 
duced in evidence, was a regular one against the principal, and 
of execution awarded against bis effects &c. ; whereas the 
sdra faeiaM only described a judgment for damages and costs, 
not against the principal, but only against his effects, in his 
trustee's hands. Pits, bad leave and amended. Plea in bar, 
the officer had never required the deft, to expose effecfs 8cc. 
Pits, traversed this alleeition, aiui issue. To this repiicalioQ 
a general demurrer. Held, ilie repHcation was cood. The 
Court observed, that if the allegation was immaterial, the de- 
murrer could not prevail ; aud if uialerial, tlie issue tendered 
ought to have been joined. 15 Mass. R. 473. Scire facias 
does not lie against a trustee till execution issued and returned 
not satisfied. Lies against him adjudged trustee, or bis exe- 
cutor or administrator, though the principal die after judgment 
against him, if his estate be not insolvent. 

§ 7. Held, a trustee cannot plead for his principal, unless ^ 
he has cffcrts in his hands, on which the process may takje 8, Blake 
effect ; nor can he plend in his own name, except where he is xi^^fcjg* 
personally injured by the proeess ; as where he Is the only traSiT' 
person summoned as trustee, and is called to ansuer out of 
his county. But a trustee having effects, may, in the name of 
bis principal, take any legal exception in abatement ; as the 
want of a regular service on the principal. 

§ 8. Alao held, in tbis ease, tbat the service of a summons lo Miuis.it 
on one as a tnistte, by leaving a copy at his dwelling house, e!mle<"ir 
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Ch. 192; was not intended for the case of one absent by sea, bat to 
Jhrt* 6. eiiard against the fraoduSent aTotdance of persons Hable. 3. 
s^s/'^^ Where one was summoned, while at sea, by a copy left at his 
bouse, and, at the first term after his return, disdoaed, and was 

dischsrged, be was entitled to bis costs. 

10 Mass. R. § 0. The pit , deft., and person summoned as trustee, were 
r ^BaLman^ all inbabhaots of another State ; and the only service of the 
tayortw!" writ was on the supposed trustee. The court dismissed ibe 

action ex officio. This matter was pleaded in abatement ; and 

to this plcii the pit. (icmurred generally. Held, the plea was 

bad. Dismissed e.r officio* 
4Mau. R.81| & |0. It is bad practice to insist the name of a fictitious 
^Mor ifc aL ^"^^^^ >^ order to give the court in one county jurisdiction of 

the suit. 

to?^*ikox ^11* Costs as above. Trustee has none till he suuniiis 
•.Mills. himself to examination on oath. Prescoit v. Parker and 
trustee. 

. $ 12. Ck>sts to trustee, if summoned out of his county, 
being the only trustee, and discharged of course $ aiid may 
be extra costs, 4 Mass. R. 318, and 507 \ and at a fonner 
term trustee pleaded a bad plea in abatement, and this term 
came in and submitted himself to examination, and dis- 
charged; allowed costs only this term, because summoned 
out of his county &ic. But if such a one do not appear in 
the original action, he cannot plead this in abatement to the 

212 Tj'f v. ri^lniy adjudged trustee on his formpr stntemenl ; 

Babcock and and on his new and second statement, be was discharged^ 

held, he was not entitled to costs. 
4Ma».R. §13. If a letter be shewn to a trustee, written not by a 
StAckpole party to the suit, nor claiming tlie property, its signaiuro au- 
V. Newnaa ||,eniiQated, but its contents not, by the trustee's oath, this 

is not sufficient to introduce its contents as facta diacloaed iiy 

him. 

4M«». R. 14. The general rule laid down in this case, was, that the 

81 Knrkrrr. question, whether trustee or not, depends solely on the sworn 
Md tnuteet. answers of the persons summoned, to mterrogatones ; and the 
court will not receive a Statement of facts agreed to by the 

ph., deft., and trustees. 
Mass. S.J. § 15. Tlie trnstee appeared tlie first term in the Commorr 
Court Nov. pi^^j^g . piqj entered lljat lie submitted to be examined. 
Connor r. i lie cause wasconlniuen several terms in tiie ( ommon rieas, 
White aud gp^j terms in the Supreme Judicial Cottrt. He was finally 
NeitoDt discharged, and alloucd his tnll costs ; tuj when he Hppeared, 
he was ready to be examined, if the pit. pleased. So held in 
another case. 
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^ 16. Judgwunt Qgakut a Mtor a» iruttfw in Owrgiaf Cb» 193. 
hw a har lo another aeHon. Assumpsit by ao iodorsee against Art. 7« 
the maker of two notesy made ;\t Augusta in Georgia, Novem- v^vxj 

ber 11, 1811, payable to one Billings, or order, and Movem- 13 Mass. R. 
ber 19, 1811, endorsed by him to the pit. at Providence, y^^^^g^f 
before due. Doft. pleaded a judgment against bim as trustee gjjpg Ipvrral 
or garnishee m a county court in Georgia, of the protnisee, in cases cited in 
an action commenced November 21, 181 1. Maker and promisee 'J'* ,^!^^ 
being both citizens of Georgia; snid court having jurisdicuou k. nee 1 
of the cause, and said note being dibclosed in it. Plea ad- J*,*^*'*,^*^ 
judged good, grouaded on a stitnte of Georgia set foitb. caine's R. 
TboQgb the notes were endorsed before the action in Georgia 402.~i b. b 
was commenced, these notes, being made with reference to j^,!^.^ 
the laws of Georgia, were discharged by those laws. It seems 173.— 6 Kast, 
the law of Georgia empowered a creditor of the promisee to isi^Doyg^ 
recover against the maker, though the notes bad been bond 
fide endorsed. But, said the court, the laws of the phute 
where the contract is made, must govern it, for they are ne- 
cessarily a part of tiie contract, and are understood ns its h Mam. id 
governing principle. If to give jurisdiction to the couri, liie ^38. 
name of a trustee be collusively inserted iii liie procei>s, the 
principal deft, may plead such matter In abatement. 
Art. 7. Ablet on thit trmtee pntteu in MoMtaAfnettt* 
^ 1. It will be observed, that this .process, in a few yeaia, 
sn a single State, has been the occasion of a very great num- 
ber of legal questions, formally referred to tiie whole court 
for decision. But many are apt to think that these decisions 
will settle the Inw, and that there ^vill not be many such legal 
questions in future. This is a mistake ; for experience proves 
that whenever the legislature passes new statutes, in vague 
and general terms, in a case of general concern, givine a new 
species of suits or actions to the citizens generally, ihe more 
decisions there are made on legal points, the more legal ques- 
tions win there be raised. Witness the statute de dmnUf on 
which legal questionB in England' increase to this day. So 
the statute of uses so the statute of frauds. 

$ 2. It is not my intention, in these notes, to consider thia 
subject, in fact yet new, at large, but only 10 remark 00 a few 
material points. 

^ 3. It has been more than once decided thai an existing 
debt, but payable in futurOy may be attached in this process ; 
but on what principle f If has been correctly decided, that 
the pit. in this £uit, can be in no better situation than his 
debtor, the deft. This principle must be correct and sound, 
if there be one so tn this branch of the law $ — for the only 
right the pit. can have, or any statute, passed on sound prin- 
ciples of law, can give hun, is to dalm tliat the debt due fron 
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Ch. 192. the trustee to the deft., and the rights he has against ihe 
jin* 8* trastee, be tranaferred to the pit. by this process, so that the 
K^'Y^J pit. recover of the trustee just so much, and at such tiake, as 
the deft, is entitled to by the contract between him and the 

trustee, or the very ris^ht of the case between them ; more 
than this must be a violation of this t ontrart, aud of this right. 
Now what is this contract and this right ? January 1, I81G,tbe 
trustee fairly contracts to pay the deft. •^1000 in one year ; and 
the deft's. only right is to sue for this sum at the end of iiie 
year, and not before. In the ruLaii litne, lie has no ri^ht even 
to call for this debt, and during this year the trustee ib eoiire- 
ly free and exempt from any suit whatever he is not to be 
troubled at all* and need give himself no concern about pay> 
iog this debit till the year ends. This is tlie exact state of 
the contract and case, between the deft, and trustee. Their 
contract, every statute ought to hold sacred, has so fixed it. 
As to the 10th sect, of the act, often relied on, it only respect 
a particular case, in which the trustee has engaged to deliver 
certain specific articles to the deft, on a day subsequent to 
the summoning the trustee. 
Art. 8. In other States, 

Dau!!77 ^ ^' ^^^^y^^^^^^ T^'"" consigned to be sold on 

^ ' llif ronsis:;nor's account ; nnd the proceeds first to be applied 

to pay u debt due to the consignee. Not trustee till lliis be paid. 
The property of a State is not liable to this process of lureiEQ 
attachment : the court iui^uire:> into the cau^e ui acuuu ; 
1 DaU. 164: 

^ $ 3. Nor is niooey paid into the haod of a public oflicer, 

Clarke. 1 Dall. 354 nor is an executor liable to it, 2 Dall. 73, 74, 
97 ;^-nor are partnership debts, to answer a separate debt, 2 
Dall. 73, 74 nor a fund remitted to pay particular credit- 
oi s 1 Dall. 279;-— nor a promissoiy note negotiated in New 
^^^^ York, 4 Dall. 47. ; — but debts may be attached before ihey 
Cibbs^L^ai. payable, 2 Dall. 211. So a debt in suit may be 

probhee. attached ; — and so a debt due uy partners may be attached 
by a separate creditor of one of the partners, who shall re- 
cover a moiety of the ainonnt. 2 Dall 277, M'Carty r. Etn- 
len. Emlen owed M'Carty iii Cumiuinffs ; Cumniings died. 
M'Carty's creditor sned birn, nnd attached Enilen ns srarnishee. 
Held, this creditor could recover of M'Carty hah of the debt 
Emlen owed. 

1 Dall 162 § 3. A man coming from another place to reside in Peuu- 
168,480.— A sylvania, introduces his family, takes a house, engages in 
jmi|n«ot trade, contracts debts, and after some time, runs away, with 
BUb^,^£iit ^^'^'^^ creditors, is such an inhabiunt of Peonsyl- 

tbey am ▼ania, as not to be an object of the foreign atucbment, but is 
Jointly aad of the domestic attachment. Furtfaer^If an inhabliaDl of 

aeverally 

4»bt4in of Os^cipal, U good. 1 Day's 
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PeimsTlvania mm liis intention to emigrate, and is aelualljr Cb. 
on bis journey for that purpose, he is not liable to a foreign Jtrt. 8. 
attachment ; be is still an inhabitant. v^Wi^ 
§ 4. A debt being admitted to be due to the deft, by the 2 DalLSll, 

garnishee, in bis answer, judgment may be on motion. A 
sc»re faciatf on a judgment in the Supreme Court against the ^ 
garnishee, is to be brought in that court, though judgment 
Imd been obtained in the Common Pleas against the original 
debtor, in the same anion. 

^ o. A foreign aitndsment will ntt lie in the Circnit Court 2DaU. 396^ 
of the United States ; — btit in the Supreme Court of tlie 
United States it was decided, that the njipearance of the deft. Poiiiud r. 
to a foreign atlacliment in the Ciicuii Court of the United Uwight. 
States, waived all objections to the non-service of the process. 
Also held, by the same Supreme Court, that uoder the 
foreign attachment of Connecticut, an absetit person, who is 
liable for damages for breach of his covenant, is an absent 
debtor. An action lies on a breach of a covenant of seizin, 
though there has been no eviction. 

^ 6. A vessel attached was directed to be si^ld as a perish- Paii rnt), 
able commodity, at the first term, on motion and positive affi- ^jjew* 
davit of the debt, under a foreign attachment. * ' 

<5 7. A nilo to tnke depositions wns srrauted, on noiire t0 2DilL78. 
the deft., a garuistiee, before the return of a jore faciat, m a 
foreign attachment. 

§ 8. On executing a writ of inquiry upon a judement, in a } Dall. 375, 
foreign attachment, the deft, is not cniiiK d lu produce evi- ^J^^* 
dcnce to the jury. A luotiou 10 di:)bolve this attachment mu^t 
be made the first term to the court. 

^ 9. JV*et9 York &c« A vras a debtor to B, and gave a 5 John's r. 
note to C for the amount of the debt, to prevent its being at- ^^^> 
tached by a creditor of B, by foreign attachment ; and before Lyoch"-^* 
any attachment bad issued, C endorsed the note to D, who ouier tmatM 
bad advanced the money for A. Held, that D, not being "or,! Ill i'^®* 
privy to any fraud in A, could not be affected by it, and might ( uitx ^ 513 
recover the amount of the note, as a bona fide endorsee for a — ^ 
valuable consideration. Wash. R. 42. Note was made in Vjr- 'c^Jj^^^- '.i 
ginia, payable in New York, so governed by the laws of New cnincs, 257, 
York. 

^ !0. After a judmnont has been regularly entered in a iDaiLsM. 
ibreign aiiachrnent, it too late to move to quasli it. 

^ II. Jisruinpsh. Dell, named of New York; pit. and 12 Maw. R. 
trustees of Naiiiucket. Service on all the trustees returned, f'B^,!lfp"J^ 
also on Benjamin Whitman, Esq. as the agent of Barker, trustees. 
Barker had no property in this State to be attached ; — held. 
Barker might plead in abatement of the writ, thst such an|h> 
posed trustees were not his trustees, sever having had any 
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Ch. J92. goods or estate of his in their hands or possession, and that 
*^rt. B. 110 goods or estate of his bad been attached in the suit, and 
<i^-v-^/ the fact so pleaded being confessed by the demurrer to tlic 
plea, the writ was abaied. Service on an ageui of one out of 
the State, can be only when his goods or estate are attached ; 
aod no eflfocts in the trustee's hsnds may be pleaded ia sucii 
• esses, «s well as shewD on their enswers ; and the deft, maj 
appear aod take the esoeptioo^ end not waive the exception 
in the statute. He does not take upon him the defence of 
the suit, but shews be ouf^t not to do it. The principal, 
holding; tl)e trustee's promissory note, cannot endorse it after 
aiiac hcd S^c. Kir!»y, 140. If the principal be out of the State, 
tlir suit tnust be conuaucd. Id. 376. The attachment creates 
a hen on the property attached under the 63d sect, oi ibe 
bankrupt act. 1 Day's Ca. 117, 136 ; 2 do 498. 

$ 12. This process, construed as &?ourabIy as it can be 
to the trustee, is hard upon him, as it subjects him to two 
actioos, when his contract subjects him only to one : first to 
an action on the trustee process, aod then to the principal's 
action who rettios the contract At any rate the statute 
obliges the trustee to appear and answer !n a suit, (the trustee 
action,) ?it n heavy expense, rarely reimbursed lo him, and 
much risk; a suit his contrnct in no degree whatever subjects 
him to. An executor, owing a legacy, is not trustee. 3 Day's 
Ca. 436 ; 4 Day's Ca. 87. 
13 Mass R ^ Scire facias aguiusl I'ackai ti ^ ai. to ha%^e cxecutioa 
80, Kidder agaiost them, as trustees of B. Butters. The original writ 
F rd k served on Packard, a merchant living in Boston, but not 
eowin. CSowin, a merchant residing ip the Havanna, where they, 

partners, had a commercial house established. The house was 
indebted to Butters for money he advanced to it on their 
joint receipt ; but it remained in Gowin's hands. Held, Pack- 
ard was not !rnstee, and the general principle seems to be, 
that a partner, residing here in such house, is not trustee of its 
creditor, on account ol money advanced to it at the place of 
their (loiiiicil. Tlils money was to be accounted for, by the 
terms oi the receipt, at ilie Havanna. Debtors who are 
partners here, must all be summoned and made parties to the 
suit. 

Abt«9. ViddicBt or teSkti* 

$ 1. These words, or to wit, are often used, and in almost 
all branches of pleadings ; and in many different ways. The 
object here is to consider the principles applicable to this part 

of pleadings under a vuhliret ; and it is believed it will be 
found that several distinctions have bccfi made, and rules laid 
down, in this respect, but to little purpose ; and that it is not 
Tery material, generally, whether facts are stated under a vt- 
ddtcet or not. 
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§2. Where the lime laid in a declaration under a videlicet Ch. 192, 
IS material, and the gisi of the action, it shall be taken lo be Jlrt. S. 
the true time ; if repu2;nant» is to be rcjerteti as void j or if .✓"v^vy 
cousistent, is to be iicld a direct affirmation. 1 Phil. £vid. 4 Johns R. 

17t ; 2 Do. 2. S^JiT"*'* 
§ 9. It is a materia] role, wherever an avermeot is material, 

it is traversable, thoogh onder a videliui* This is clear 

§ 4. As ia debt on a bond, the deft., to entitle himself to a 6 b & e.460, 

aet-off of any cross demand, must, in his plea, state the sum bJJJJJ^*!* 
really due on the bond. In this action he stated in his plea, Pbil. Fvid, 
the sum of £735 was due, and 'ibis under a videlicet. The {^^'J^',^ 
ph. replied, there was more due on it than jC735, namely ,\ew"n 463^ 
£835. Os. Id.; and hoe peht. The deft, detained specinlly r> d. 5^ i: 266. 
to this repliratinii ; and for cause said, the ph. Iind i^iveii no gi^^ 
answer lo the plea ; neither admitted or denied the pit. was 
indebted to the deft., as he had alleged ; and argued, that as 
he had pleaded the £735 due, under a mddicet, he was not 
bouiiii to prove that precise sum, bul nuglit prove a less, or a 
greater sum. But Lord Keuyon C.J. said, where an aver- 
ment is material, the additioo of a Mdkei does not render it 
immaterial and Grose J* added, it is stiO traversable. Os- 
borne «. Rogers, 1 Sauod. 367, 

$6* Debt on a bond, XII, 6 19. Ad* Plea, on oyer 3 D. b E. ei^ 
stated, there was due on it, £5809. 1 U. 8c?. and no more, to ^^f^f 
'wit, at — > ; and that the pit. was indebted to the deft, in a phn^Ev. ni. 
large sum &c. The pit replied, there was due on the bond —A Do. 9k 
a larger sum than said £5809. lis. 8 J. in said plea mention- 
ed, to wit, £6930. 35. 9f/. ; hoc petit &c. To this replication 
the deft, demurred ; and for cause said, the pit. had attempted 
to put in issue immaterial matter &ic., and had not denied, 
confessed, or avoided the plea &:c. The pit. argued, that the 
plea stated a certain sum, C5809. 11*. S</. due on the bond, 
and no more, wiiliout laying ii under a videlicet; in conse- 
4juence of which it became necessary to deny it in the replica- 
tion, otherwise the pit. would have been bound by that precise 
sum, as having admitted it by not traversing iti made material 
by the statute. 

Lord Kenyon C. J. said, if the ph. did not deny the sum 
stated by the deft, as doe on the bond, he admitted it. Hence, 
necessary to traverse it. Here too, (he observed) the sum 
is not pleaded under a Mdieei ; and it has been long settledf 
that where any thing is laid under a videlicet, the party is not 
, concluded by it • ImiI lie is where there is no videlicet^ it would 
therefore, be very hard on llie pit. if he were boimd by the 
sujii which the deft, has staifd not under a videlicet, wiiliout 
having an opporlunity of iravcrsins; it." Grose J. said, "then 
as the deft, set forth wiiai was really due, vvuiiout a videlicet, 

VOL, Vi. 65. 



Digitized by Google 



ill PLEADINGS. 

Ch. 192. the pU. wuijUl be taken to have adiiiuted ii, if he had oot 

Ai t. 8. travel sed it in his replication." 
\^^r>/-^^ § 6. Words cannot be rejected as wrpltuage where the 
6 East, 244, allegation is sensible and consistent, in the phice where it oe^ 
The kinitv. curs, and not repugnant to antecedent matter, tfaoagb laid 
Agnew! under a Mdkeif and however inooiisistent with an allegation 
subseqiicMit. 

rjIIl ciT' ^ vi^^^'^ctt has no tendency to make the fad alleged 

e » case, y^^gj. material or not ; but if so or not, depends on the suIk 
jeet matter. Instance the two cases stated by Wllles J. 1 . Casa 
on a promissory notp. nud generally laid in the declaration, that 
alter passing the statute, to wit. such a day, such a note was 
made. In this cnsc tlie very day under the ttdclicct, " is cer- 
tainly material, hecause lh(; same idoiitical note must be prov- 
ed ; and it can be ascertained only by the date; and if it be 
ol another date, it is another note." Here, ia ihe naiute of 
the case, the dayof tiie date is essential and material, wbeiher 
laid under a viddieei or not : 3. In ejectment the demise is 
laid on such a day, and the declaration goes on, and says, 
that afterwards, to wit, on such a day, the deft* ejected the 
pit, ; this day is not material/* because if the deft* ijeeted 
on any day, after the demise, it is sufficient. Hence, the day 
of ejecting is thus immaterial, in the nature of the case j and 
in no sense because laid under a videlicet, 
2 Stra, 9M, ^ 8. What is immateriai under the videlicet j may be reject- 
^J^**^ ed ; ns in debt on bond, plen, payment brforc the day : but 
this tifnf of payment being plended under a ridclicn ; lieUl, 
the 1 'zood, on the act to amend the law, as a payment be- 
fore the -ned ; th<'n the issue joined was material. 

o ei - i/w- § 9. Hut there are ca«=es in wiiich words in a l idelicei do 
2 Stra 109v>, ^ . . .... , 

Webbv. not vitiate; as trespass tor assault and imprisonment on such 
Tanier, a day, and continued the imprisonfuent a long time, to wic, 
twenty-five weeks. Thb tweniy-five weeks was mostly after 
the action was commenced, and so the action was brought toe 
soon $ but held, these words did not vitiate what was laid in 
time; also, the declaration stated the deft, did imprison 
the pit. 

S will. 198. $ 1 0, Debt on bond, condition to pay £ , on or before 

such a day. Plea, on oyer, payment before the day, to wit, 
such a day. The pit. demurred ; and objected, that the deft. 

onght not to have put in issue the particular day, but ought to 
have pleaded, he paid on or before the day ; but the court 
said, he had |ileaded payment before the day, accordins; to 
the condition to pay on or before the dny : an<l the deniurrff 
admitted the jilea to be true, and conlVbsed payment made 
before the day. Ph. allowed to withdraw his demurrer aud 
reply, oa paying costs. 
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11. The words videlicet^ scilieetj viz* or to mt, have sev- Ch. 1 02* 
Cf ai uses ill other matters, as well as in pleadings j as, to ex- At I. 8. 
press particularly, and make certain, what was before general, v.^*v-x^ 
or doubtful, the same as the words, thai ii to Bay. Hobart Hob. no, 
observes, tbal MeUeet is not a direct several clause, nor 1'"*^'^ ^ 
direct entire dause, but it is mier nsriNu It is not a sobstan- 
tive clause of itself. You cannot begin a sentence with it, nor 
make one of it, by itself ; but it is clau$via aaXUma i 
kind of interpreter.'* Her natural and proper use is to par- 
ticularise that, that is before general " or distribute that, 
that is in gross, or to ezphun that, that is doubtful and ob- 
scure." 

^12. 1. If repugiKiiu lo tlic pn niises, or to what precedes, 
as a trespass with a conunuando, till fhe day of the writ pur- 
chased, scilicetf such a day, which is not the same day. Here, 
the«ct7iceJl is utterly void. 1 Sauiid. 118, 109, &ic. 

^ 13. 2. It niusi liOt increase oi' diminish j as li 1 have in 
D. black-acre, white-acre, and great-acre, and grant to J. S. 
aD my lands in D«, that is to say, black-acre and white^re, 
▼et great-acre passes also ; but if I add under the «ur. land 
l^iog out of the town of D. it shall not pass. 

^14. 3. If the grant preceding be entire, the ety. cannot 
se?er it ; as in partition amoni; three, one granted to the other 
two a rent of £5 a year, that is to say, to one 50s, and to the 
other 508. ; yet held, an entire rent, and the to vfit has no 
lorce to divide or sever it. 

§ 15. 4. It may work a restriction, where the former words 
are not express and special, bni indifferent; as a grant to A 
and his heirs, viz. heirs of liis body. Tliis is an estate m tail. 

6 16. 6. It may explain; as a grant to two, habendum to 
tlieni ; videlicet^ the one nioieiy to one, and the other moiety 
to the odier, this is valid ; and the videlicet thus severs ; 
for the substance of the premises is not altered by it ; for 
both of them have the whole in use in common, as they should 
have had it by the premises jointly, which is but a point, or 
quality, or incident altered. 

^17. But if I grant twenty acres to two, to wit, ten acres 
to ooe, and ten acres to the other,' this scilicet is void, as 
beiag repugnant to the preceding grant, which is joint of the 
twenty acres ; but the ndelie^t is several of ten acres to each : 
so if 1 have lands in a hamlet, and also in another part of the 
town, and grant lands in that tovm^ scillcei, in the hamlet; 
only Xhn<e in the hnmlet pnss. But if I grant all my lands in 
the whole town, viz. in the hamlet, all the land will pass, and 
the ri^. is repugnant and void. 

^ 18. It is said, that the omission of a scilicet will render it 2Phil. F.\\ 
Iiece3sary to prove sums, lime, and place, precisely as laid, ^' 
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Ch. 193. lhoii[:h had it been inserted, tliey would have been regarded 
//rL 1. as iniinaterial, and not tiie gist of the action. Cites 2 Sauud. 

V^,/-V>M? 291 e.,; 3 D. & E. 67, 68; 3 Maule &t Sel. 175 ; ted nde^ 
6 D* & E. Added, the eorrectneas of this last posHkMi 
it denied by C bitty, bis Pleadings, I Vol. 908, d. 6 ; eod 
Phillips onljr admits it partiallj* From a full view of the 
sereral eases in this article and others, it appears clear that 
if a matter be material, it cannot be made immaterial by being 
pleaded under a ffiHe'icct, but is traversable, though so plead- 
ed ; but if a matter be immaterial, laying it mder a vtdelket 
still leaves it so, and surplusage that may be rejected ; but ia 
several cases, if not laid tinder a ridflicetj it cannot be rejected. 
In sliort, this part of the hivv of pleadings seems to be ihw<;: 
if the matter be really material, it is nniruportant whether it 
be pleaded under a videliret or not ; for whether so or not, he 
who pleads it iiHi^t support it, and ihe other party intist an- 
swer it. But li really immaterial, ihe parly tliat pleads ii under 
a videlkeif reserves the right to have it still viewed as imma- 
terial, and aoch as may be rejected ; whereas if he do not 
80 plead and distinguisb it, he may make immaterial matter 
so far material as to be held to support it, in many cases, but 
not all ; for certain it is, that not eveiy immaterial matter, not 
pleaded under a etiielteel, is to be supported or anawered, 
though averred not under a videllceU See Cb. 62, a. 3, s. 15; 
a. 4, s. 5 ; and Ch. 174, a. 16, Uc, 

7 Wciitworth, 580, refers to several forms of pleas as ta 
foreign attachments. 



CHAPTER CXCUI. 



SYNOPSIS OF PLEADINGS. 

Having thus, in the preceding pigC8f gone through a 
course of pleadings in ciet^ actions generally, though oo a limited 
scale, yet on as large a one as is admissible in a work of this 
kind, embracing near all ihe branches of American law ; and 

about to give a xkffrh of p1eaflin2;s in chancery, and to pur?ne 
a course, briefly, of pleadings in rrimirwl cases, it may be 
useful here to insert a synopsis of pleadings^ so as to give a 
general connected vie^v of ilie material outlines of an entire 
system of pleadings. In this way, the several parts ol such a 
system are more readily uaderstood, and the reasons of them. 
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« 

and their connexions with, and bearings upon, each other, are Cw. 193. 
more easily perceived. This synopsis is not formed from any Jri. 1. 
partieiikr modeli but firom a general view of the nomerous s^^nt^ 
law bookSi Eoglish and Aniericaii, ancient and modern, in use 
m the United States ; nor has it been an object to faare tliis 
iffnoptii very minute ; and though it is far from being perfect, 
yet, it is balieved, it is more full and correct than any other that 
has bren formed in this country. Indeed It is not known that 
anyone has been attempted upon the scale of .an entire system 
of pleadings, beginning, as we ought, with the institution of 
the suit, and ending with the execution. Such a system, to 
be well understood, and complete, involves almost every branch 
of the law ; as pleadings insert themselves more or less into 
almost every part of it ; and to know if a plea be bad or good, 
the proper one, or not, on any subject, it is usually necessary 
to understand the law on that subject. 

Abt. 1. § 1. All pleas are either in dml actions, in which the 
the plL sues to recover some property from the deft*, or a com- 
pensation for some injury to the pit's, person, repmation, or 
estnie : or in some criminal cases, in which the public prose* 
cuies ihe deft, for some oflence. 

2. In every judicial proceeding there must be a pit. or 
public to prosecute ; a deft, sued or prosecuted, and a tribunal 
to decide; or to ascertain the facts by proper evidence, and 
to declare the law thereon. 

3. In every process in law and equity, the first question 
is, Has any wrong been done, or offence committed against 
law? next. What is the kind of action or process applicable 
to the case ? and then, What is the judgment to be rendered 
on it, the object of the suit f as to this all proceedings in court 
ought to have reference. 

^ 4. All matters in pleadings are reguhirly in civil or criminal 
suits, and in respect to courts of law and courts of equity; and 
the regular parts in either, are, 1. The declatulion or charge 
against the deft., or offender, summarily or at large s 2. His 
defence, hi which be may attempt to defeat the charge made 
against bim, by pointing out some fomud defect in it ; or in 
which he may aim at delay, or in which he may justify, totally 
deny, or excuse : 3. The pit's, replication to the deft's. plea : 
4. His rejoinder to the pit's, replication : 5. The pit's, surre- 
joinder : 6. The defi's. rebutter : and, 7. The pit's, surre- 
butter S^. 

^ 5. There are some other pnrts in pleadings irregular, 
collateral, and depending on circumstances; as repleaders, as 
where one party demurs to the other's plea, as being bad in 
law, or to his evidence as not being sufficient to prove the facts, 
offers a bill of ezceptioosj which parts appear here in th# 
following articles* 
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Ch. 193* ^6. The real object of every plea if to state iaets truly, so 
lArt, 3* that the law arising on the real facts in the case^ may be rightly 
^•^'v'^ understood, nod administered aeeordtog to the settled rules of 

lav and dec i 1* d cases. 

Art. 2. CM acd^mt* The fwoper parts io a civil actioo, 
are, 1. The ph^s writ, petition, or complaint, iocludiog the 

proper parties, n^Iiily named and described ; his counts or de- 
claraiioii coiitainins; a true state of his case in legal form, whether 
in account, assumpsit^ case, covenant, debt, ejectment, land 
* actions, replevin, trespass, petitions, coinplalnis, &:c. : 2. The ♦ 
service of ihe writ and process, wiietlier by buimiions, attach- 
ment, arrest, and jiiiprisonment, or arrest and bail: 3. The 
uiiicer's retnrn on mesne process : 4. The pit's, entering his 
action, and pursuing it, or retracting or discontinuing it, or be- 
coming nontuii : 6. The de&'a. admitting the actioo by his 
default ; by confessing judgment, by nU dkUy wm 9um v^m^ 
molKf, &c. ; 7. His defence, half, or whole : 8* Hb imparUmtt* 
Art. 3. Matemeni, Various pleas io these ere dUaiorp, and 
merely suspend the suit for a time only ; not to the merits, but 
for delay, and for some defects in form ; the obiecc is to abate 
Ihe pit's* writ, petition, or complaint, and to put him to com- 
mence nncw for the same thing : 2|. Disabiliiy in the pit. to 
«ue ; for that lie is an alien enemy, one outlawed, attainted of 
treason or of felony, or other incapacity, that disnhlc? him lo sue 
at present, but whirh incapacity may, in conteinj)laiiua of law, 
be removed at some future period : 3. Pleas sii iu inc, the defu 
cannot be sued in such form, or by such a dcsnipiion, as that 
he is sued aiunc, aitd has partners, is misnamed or described: 

4. Exceptions to the declaration, as want of legal form, mat- 
ters joioed, not to be joined, and other legal defects tliereia : 

5. To the writ, as defects in it, in the service, return, and 
other legal defects in the officer's acts, and doings tfaereoo : 

" 6. Exceptions to the action of the writ, as that it is case, where 
it should be trespass &c., another action pending for the same 
thing, oclto mm aeeretii^ non leiMifs,or disclaimer, variance, &C4 
after these, if attempted in any case, and defeated, then, gfiOr 
erally, comes the pica to the action itself in bar thereof. 

§ 2. The above has lone; been the settled order in pleading; 
because by this, each snb«?r(nirnt plen nflmits the former ; ag 
where the deft, pleads to tiie prrson oi the pit. he admits the 
jurisdiction of the court, bv not liking his exrcpiion to it in 
the first instance, as if that has none of the suit ; any plea hut 
to the jurisdiction, is idle. When the deft- pleads Lo tlic courts 
he admits the pit. is able to come into court, and to implead bim, 
and that he there may be properly impleaded, lo pleading to 
the writ, the deft, admits the cowBt to be good in form ; aod 
in pleading to the adiwn of the writ» he aUowt both count anil 
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writ to be good, as it must be nugatory and idle to plead to the Cn. 193. 
action, as thai it ought to be assunqj^^ilf und oot debt &.C., ii the A/ i, 6. 
count or writ be bad, except he waive bis objectiou to the de- ^^-^^^^^m/ 
feet ID either ; and if the deft, pleads in bar lo the action, he 
answers to the right to demand, aod admits the court's jurisdte- 
tioo, the ph's. ability to sue the action* and ail the other matters 
above stated io this article. 

Art. 4. Matters usually pleaded after the usual time for 
pleas in abatemrnf, is out, and before picas in bar, are made: 
as, 1. Oyer ot deeds : 2. The warrantor is vouched in to de- 
fend : 3. The remainder-man is prayed in aid, or called in to 
help the deft, plead : 4. Tiie parol dtnuurrer is had, oi pro- 
ceeiiitjgs stayed till one comes of age in soiiie cei taiii casea : 5. 
Cognisance of the cause is claimed by some one person, court, 
or corporation, asserting bis or their exclusive ri^ht and juris- 
dictioD to try it : 6. Tenders and bringing monies into court, 
in bar of further daroas;es inc. : 7. Protestandoes: 8. Estoppeb: 
ft. Averments : 10. Giving colour iLc. Yet those matters, 
tbor.gb usuall) ))!inuied as above, have no particular fixed place 
in the order of ji'^ndintrs ; ncr have noirre or rcqnest ; nor 
pleas since the last eoutinuance, but each is pie tdable accord- 
ing as tlie facts in the principal pleas may happen to be, and in 
such ways as is shown in pleading these various pleas in detail. 

Art. 5. When the deft, can have no further expectation of 
availing himself of any of the above pleas, he usually comes 
to his plea in bar of the action, and on the merits. In this 
plea he denies the thing charged against him was done ; or he 
excuses it by saying ii was done by accident, or without his 
fault; or he justiGes the thing done, by insisting on something 
that made it lawful. His denying; of the change must be by 
pleading the general issue; uialtcr of excuse may be pleaded 
or given in evidence; but a justification umsi be pleaded, and a 
right issue must be formed, formal, material, ;»nd consisting of 
**one single, plain, and cit-ur poiui;" but liits issue or jjomt may 
include in it many connected facts, material to constitute the 
title or right, and this in criminal, as well as in civil causes ; 
many pleas pleaded, proper in each action, as in account, at* 
Mumfuitf case, covenant, debt, detinue, ejectment, land actionst 
replevin, he, in bar. 

Art. 6. These pleas in bar are general or special; general, 
as when the deft, pleads the ph. accepted sometliins; in satis- 
faction of the demand sued ; or released it ; or the deft, ten- 
dered amends; or that the demand ha«? been settled by accord 
and satisfaction ; or by award ; or when the deft, [deads cover' 
turt in bar, duress, infancy, menaces, juoi^inenl in a ioimer 
action for the same thing ; never executor, administrator, bail- 
VS^ or receiver; no eflects in bis hands as trustee; non doimm^ 
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Ch. 193. Jicatus i non est factum, not guilty, nul iiel record; payment at 
Art* 9, the day ; payment after the day ; fully administered ; saved 

K^'v^kJ harmless; usury; aci of limitalioDs be. 

Special, according to the special matter that excuses or 
justifies the deft. These special bars wy almost infinitely is 
different actions, according to the nature of the matter, excus- 
ing or justifying. In some cases this matter, by time and 
praclicf, hns been reduced lo certain c.-tablishcd forms ; when 
so, they must Ijo used. But generally, in forming a good 
special plea in bar, ibf onl)" grounds to rely on are, good 
sense, good Iop:ir, and soimd Icsal knowledec. 

Art. 7. Htplicaiions &tc. aiay alsj be geueral or special ; 
general, as by new assignment* Was of the deft's. own wrong, 
and without the cause he alleges. In all pleas, certain mleii 
are always to be observed ; as that they be clear and concise; 
jn proper order, and in proper time ; that there be in them 
no uncertainty, no duplicity, no departure, no repugnancy ; 
not argumentative, not negative pregnant; without surplus- 
Ttv^e ; proper trnverso'?, and proferts of deeds fcc. ; — no sbara 
pleas; — pleas according to the operation in law; — rules to 
avoid prolixity in pleadings; — what is substance, and vkbat 
form. In some cases the deft, may plead two or more pleas 
in bar ; but his pleas must be consistent. This pleading 
double, is by the 4th U 5th of Anne, adopted here ; but does 
not extend to criminal oases ; nor Id qui iam actions ;— nor 
can a party plead and demur to the same part of a declara- 
ration, or plea kc. 

Art. 8. Dmurrerg. A demurrer may be to the count or 
declaration ; or to ibc plea or bar, or to other parts of plead- 
ings. Also on an aid-prayer, or voucher, the demurrer ad- 
mils the facts stated by the other party, and makes a question, 
if by law be has a riclit to recover, if his facts be true : or a 
right to have judgment on his defence pleaded by liiin ^ ; 
and when a demurrer is to evidence, it admits it, but denies its 
operation in law. Whenever there is a want of matter or aub> 
stance, advantage may be taken of it, on general demurrer ; but 
where there is only a want of form, advantage can be taken 
of it, only on special demurrer, pointing out the very defect. 
The question of a demurrer is always a question of law to be 
decided by the judges ; but generally an issue in fact, is to 
be tried and settled by the jury. 

Art. 9. After the question is settled, and issue is joined, 
trials of various kinds follow: as, 1. Hy record : 2. By in- 
spection : 3. By certificate : 4. By witnesses : and 5. By 
jury, summoned, impannelled, and sworn, according to law. 
After proper challenges have been considered &c., the jury 
must try the issue, or issues in the case, on such legal evi* 
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donee as the judges admit to be given to the jury, and mutn Ca. 193, 
their rerdiet generals or special* This being received, must Art, 14. 
be affirmed. In some cases, the jury only inquires of dam- S^ry^^ 
ages* The verdict, in aO cases, most be good in substance 

and form. 

Art. 10. After verdict, and before a final judgment, there 

mny he, 1 . A repleader : 2. A bill of exceptions : 3. A new 
trial moved lor, and granted, on various grounds r 4. A mo- 
tion in nrrpst of judgment. Judgment may be iiiUrloLiitory, or 
de bent tsse, or final. After ludjment below, an appeal alten . 
lies ; or a review in beverai ca^es. Also an audita ^ucrela^ 
and a sore facias, or a writ of error. Certiorari before or 
after, as the case may be. If there be nothing to prevent 
judgment going into effect, execution issues for possession 
and costs, or for debt, and damages and costs; or costs only, 
for the deft., as the case may be ; and it issues against the 
estate or body of the party, except where sued in outer droit, 
or as trustee, on which exerntion, there must be a return in 
many rn<:es ; and, in some, tiie execution and extent must be 
recorded in the county registry as a material part of land 
titles. 

Art. 11. Amendments and matters aided by verdict. 
Amendments may generally be made in most stages of judicial 
decisions, as soon as defects are discovered, and often even 
afVer error brought and argued. Amendments are at common 
law, and these are on the same principles, in both civil and 
criminal suits. Amendments, however, are mostly by statute 
law, and these are only in civil suits. A verdict may cure a 
title defectively set out, but not a defective title. The issue and 
verdict must agree in substance, and the verdict must iiad ail 
the matter in issue, one way or the other. 

Art. 12. Pleas in certain particular cases, framed on the 
facts and principles of the case, as in audita querela, manda- 
mif», proeidendo, prohibition. As to the admiralty jurisdiction, 
^tio warranto informatibns, and injunctions. 

Art. 13 Courts in the United States, generally constituted 
by Federal or State constitutions or statutes ; by them their 
limits and powers in all causes defined* But picas and pro- 
ceedin2;s in them, arc in part on these constitutions and 
statutes ; and in part, and mostly, on the principles of the 
common law, n eonrise view of the pleas and proceedings, 
shew correctly how fnr our courts proceed accordins; to the 
rules of the common law, aad English practice ; ami iiuw far 
on grounds peculiarly American. 

AftT* 14. Appeals from lower to higher courts, as diey al- 
ways are, and, in sundry eases, given by statutes, not by com- 
mon law, or constitutions. 

toim ti. 6§ 
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Ch. 198. Art. 15. Reviews on tbeir semel principles often, but noi 
Art, 30. tiwey$» in tbe same court, not kno«rn in English or Federal 
^^*v^^ practice! nor in many of the ^tes : original, in Massachu* 

setts, in an ardent desire to preserve, as fnr ns possible, the 
benefits of the \ uinl. Given by particular statutes ooijr. 
Regulated and given solely by tlipsp. 

Art. Scire facias. A writ alway s fotinded on a record, 
as a judgnieul, recognisance, or letters palenl. AUsays to the 
deft, to shew cause why the recognisance or Judgment shall 
not be cerrieil into effect againat him ; or to abew why letters 
patent, he claims under, sbaU not be repealed, or declared 
void he. So far pleadings respect civil actions geneia]^. la 
tbe Ibllowiog cases, some one kind of suit onlj« As 

Abt. !?• Fartition. Pleas and proceedings in, partly at 
cominon Inw ; so far nearly the fnnie in the several States; 
and {tartly in statutes, and so far different in many respects, 
as these statutes are differently constituted in difTerenl States. 
It binds the possession, not the mere right of property. One 
roust have a n^ht oi cuiry into the laud, at least to liave pro- 
cess of partition of it ; — lies among those who bold together, 
and undivided, in fee simple and lesser estates. 

Abt* 18. ihrwtee adioM, Pleadings are wbol||y founded 
on statute law. In imitation of foreign attachments in London. 
Pleadings, as between pit. and deft., are altogether tbe same, 
as in other personal actions. As between the pit. and trustee, 
tbe pleadings are peculiar to this form of action ; hut short 
and few. The trustee's plea usually has but this object, either 
to deny he owed, when summoned, tbe deft., or to deuy be 
then had in his hands any goods or effects of the defies. 

Aui. 19. Account, assumpsit, covenant, debt, civil 
actions, and personal, founded on contracts. |& each, there 
are several distinct branches of pleadings, appiic9b|e to the 
subject matter. As pleadings in account. So in assump> 
sit KC. 

Art. 20. Case, detinue, ejectment, land actions, replevin, 
trespass, and trover, civil and personal actions, foundied on 
torts. Tn each of tfirsn also, there are several pleas. And 
distinct branches of pleaciings, applicable to the subject matter 
of each action, as pleadings in case for deceit ; of defamation 
and libels ; escapes, nusaqce, officers, embleiueQis ; of toil, 
trover, waste, and ways. 

. $ 2« In covenant, breaches thereof, and pleas in voucher. 
^ 3. In dower, in alieoage, io error, in eeniorwL 
in debt, annutiies, awarda, by-laws, and corporattons s 

bonds, judgments, legacies, penalties, recognisances, and bail; 

rent, usury, pleas in debt generally $ accord and satisfaction ; 

acquittance^ discbaiges, dureas, escrowB, Mloppels^ limitation^ 



Digitized by Google 



OTNOPSIS. 



52S 



nil and fiM ntfadum; nnl iiel record, oyer, payment, Ca. 193. 
matters of record, release^ set-off, saved barmlessy tender, and «^rr. 22» 

bringing money ieto court. v^v^./ 

^ 4. f^leading'? in replevin, and in tre«pn<?^. 
^ 5. Pleadings iii detail, enlarging on the fifteen first arti- 
ticles in this rhnpier, and each clause thereof, Cb. 174 to 192, 

both Ufckul<:(I, a!jr>ve. 
Chancery and equity. 

Abt. 31. Pleadings in chancery. A mere sketch of these 
only win be giFeo in this synopsis, because h U conceived 
tbere isno umlbrm system of chancery pleadings in the United 
States. As yet the English chancery system has been but 
partially adopted in them. In some States there is no general 
system of this kind ; and in those in which there is a cban* 
cerv system, it is materially nfTerted and varied by State con* 
stiluiioDs and statutes, and local opinions ; and these being 
different in different States, in them pleadings &:c. in chan- 
cery and ('([uKy, materially dilL'r. Slill, hoivever, as some 
of the outlines of chancery pleadings may be useful here, 
^ey are briefly stated in these articles, 21 to 25. 

In courts of chancery and equity, as in other courts, the 

Clings are founded in strong sense, good logic, and sound 
notions. The material differences are these v-^ln these 
chancery courts, the proceedings are more on principles of 
equity, and according to conscience ; and in them, the great 
object is to defeat fratifl, to guard against accidents, and to 
enforrc trusts. The parties often make iheir pleas, or state their 
facts, (not taken from public records,) on oath, less tied dowa 
by the rigid rules of law, and more at libei ty to state iheir 
facts and cases, accoidiug to special circumstances, in each 
case, as will appear in the different pleas and answers, bills, 
supplemental bUls &e. 

$ 3. These chancery or equity courts in the United States, 
like the other courts here, are generally constituted by Fede* 
rai or State constitutions, or statutes ; and by these their pow« 
ers and limits arc generally defined ; but subject to the varia* 
tions, these make, in tnost ra<?es. tlie plendirigs and proceedings 
in them are according to tiie rules and practire in the En?;l'sh 
ancient court of chancery, and more moilei u court of eq»iity ; 
and especially as to the modes of proof, of trial, and relief. 
But chancery cannot overrule the maxims of the common law ; 
nor in any instance mave contracts for the parties ; nor in any 
ease construe their's otherwise than courts of law construe 
them. 

Art. 23. Pleadings in rJianrery contvtued* The material 
parts, or heads of pleadings in chanceiy, are, 1. The pit's, 
bill, m which, as io a dedaratioD, he briefly and clearly slates 
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Ch. 103. his case; and only such parts of the deeds and writlogs U 
tdrU 22. are material to it. This bill must include the proper panics, 
k.^^V'^y and ulicn the pit. alleges a title to a thing, he must usually 
shew how his ri'^lit exists. This bill has its formal parts, and 
is ol different species ; as a bill of interpleader ; of discovery; 
of certiorari to perpetuate evidence ; a bill suppleiueatal ; of 
revivor ; a cross bill, of reviv or and supplement ; of review ; 
to impeach a decree obtained by fraud ; a bill lor cxecuuiig a 
decree he. according to the nature of the subject and stage 
of proceeding : 2. The process of subpana to bring in the 
deft. This is serVed oo him by being shewn to him, or left 
with htm ; and if he do not ohey, and appear on thb, then, 3. 
An attachment goes against him. It also lies for anj contempt* 
as in not answering ; or in giving an insufficient answer, as in 
contravening a decree of which he has knowledge : 4. If on 
this the deft, cannot be taken, a sequestration goes against his 
land and goods, binding them from being awarded. On this 
possession is taken, and perishable produce or articles may be 
sold ; and when the process is against a corpor;ition, and it 
does not appear, the hill is taken pro confesso, when the deft, 
appears, he may demur, plead, disclaim, or answer. As ihe 
rules of evidence, in ^rncral, are the same in equiiy as in law, 
the pleadinj^s v\liicli £.iaic facts in proper form, must bring 
them before the court, and prepare or arrange theui for the 
purposes of being proved, pretty much in the one case as m 
the other; hence, 5. The deft, may demur to the pItV 
bill, and concisely point out such causes as shew the plu ought 
not to have a decree. This demurrer, as in the other eaaesi 
only admits facts well pleaded, and the facts alone, without the 
conclusions of law: 6. The deft, may plead in abstement, that 
the court has not jurisdiction of the case ; to the disability 
of the pit., as that he is an alien enemy ; convicted of a capi- 
tal crime ; outlawed in another cause iic. ; and the judgnjent, 
on disallowing his plea, is a respondeas ouster : 7. The delVs. 
plea in bar. This, as in a court of law, must be to one sinzle, 
plain, and clear point, it must be a bar to the suit, and hriag 
new matter before the court, or other matter than is stated in 
the bill. This plea must confess and avoid ; for if the deft, 
have two or more distinct matters, or deny the fact in the bill, 
he must answer. A plea, want of proper panics, is a bar to 
the whole bill, discovery and relief : so a plea, the act of limi- 
tations ; a former decree for the same thmg : so another suit 
pending in the same or another court for the same cause: so 
a plea, that a bill requires an answer to matters which can- 
not be answered withdut suljjectini; (he deft, to a penalty or 
forfeiture, or to the accusing himself: so he may plead, he is 
a purchaser, for a valuable consideration, and without notice ; 
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or that the title has been legally deterralned against the pit. : Cb. 193. 
so It is a good plea, the deft, bought the bankrupt's goods wmd Art, 33. 
JidCf for a valuable consideratioD» before a cooiniission ittued, \^'y^j 
or notice of the bankruptcy : so to a bill ol discovery, the 
deft, may plead, that what be knows is as counsel, or as an 
arbitrator be* ; or that as mortgagee to protect bis estate, he 
bought in an estate prior to the pit's. : 8. He may plead, that 
what is done is no waste, but an improvement : so many other 
pleas. This plea may be bad in pnrt, and yet not bad in the 
whole, and so far as it does not contradict the bill, it must be 
taktn lo be true. This plea is put in by the deft, on oath 
generally. This plea must not be double, as (hat the bill sub- 
jects the deft, to statute penalties, and also to an impeachment ; 
DOt need not be on oath as to facts in it otherwise aiitbentical- 
ed, as by records, deeds, be. 

Art. 23. Pleadings in chancery toniimued. So the deft's. 
plea must answer to the bill ; his answer, also^ must be soc^ 
cinct and not scandalous. It mtist confess, avoid, deny, or 
traverse the material parts of tlie l>ill. The answer may be 
amended before issue jomed. A Tier answer, the deft, may 
move that the pit. be held to make iiis election to go on in 
law or equiiy wuh his cause ; ioi he ought not to proceed in 
both ways for the same cause ; but the recovering the land at 
law, and the profits in equity, are different causes ; and when 
parts of a suit are amended, as to these, it is pending only 
from the amendments. Where a plea in bar is allowed, or 
disallowed, it is peremptory : 2, When an answer is given, 
the plt% may make his exceptions to it ; but if there be a plea 
or demurrer to part, and an answer to part, he slmll not take ex- 
ceptions to tlie answer, till the plea or i!( inurrer is agreed : 3. 
To the answer, the pit. may reply j and his replication may be 
general or special : must be concise and not impertinent, or 
scandalous; maintain his bill, and confess, avoid, deny, or tra- 
verse the answer. To a special replication the deft, may 
plead or demur. It must be formed to avoid the answer; and 
not to so on to prove things confessed by it ; 4. The deft, may 
rejoin and niaintaia bis answer, and traverse, or confess, and 
avoid the rep]i< ation : 5. The pit. may surrejoin, and the deft, 
rebut &ic. : G. The cause is heard on bill and answer, on de* 
position^; &c. : 7. An issue may he tried at law; and has been 
often (lone : 8. The decree of the court, which hrtefly cites 
the substance of the proceed iiit^s, is declared : 9. W hen so, all 
parties and privies are bound by it : 10. The decree is exe- 
cuted, and the deft, is served with it, under the seal of the 
court ; and if be disobey it, all the processes for contempt shall 
issue against bim suceessivcly ; and if be be in custody on any 
ittachment, it most be returned before a sequestration issues 
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Ch. 193. against hit buids aod goods i and this may iisoe agabst luro, 
JirU d4» though bis body is in custody | and if be die, it may ba con* 
y^'y^^ tioued against his heir. 

Aat. 34. PUadingt in chancery continued* In chanceiy 
suits, certain ereots may make collateral proceedings proper 
and necessary r 1 . Tf pending the suit, the pit. or ripft, die, 
his heir or ext cuiDr sli ill fuivc a bill of revivor against the 
other pariy, li s lif ii , or executor, who has his intf rc t : so if 
husband aiui wiie be defts. and he dies, the ph. shall liave this 
bill ; but if a death, or marriage, kc. make no alieraiion in 
the interest, there is no need of tbia bill ; as where joint ob- 
ligees sue, and one dies ; so one who is not privy, as ao assigoe* 
or purchaser, or a devisee, who is as a purchaser, shall not hava 
this bill of revivor. This bill must pursue the original biO: 
2. After a bill is dismissed on a full hearing, there may be t 
bill of review for special reasons. This review is in the na;- 
tore of a writ of error, and lies not hm for errors apparent in 
the dec r"p, or on aflidavit of new matter cominH; to tlic party's 
knowledge, or first coming within his power to use it, after the 
making of the decree, but existing at the time of it. After 
the decree is enrolled, the cause can be reheard only by a 
bill of review, One^s neglecting to have evidence, at the 
time of the trial, known to him, is no cause of socb review, 
aod on a review no matter shall be exaoaioed which might 
have been examined on the first bill ; and none hot a privy to 
the first bill shall review ; nor shall there be a review agaioflC 
any but a privy to the first bill. There can be no review after 
n review. The party reviewing must give sectinty for costs 
and damages : 3. The party, in certain rases, may have a sup- 
, plementary hill, which is in the nauire of a bill of review, 
grounded on \)v\v matter since the decree ; or on matter aris- 
itig after the original bill isliled, and before the decree, or even 
before such filing. 

Art. 35« PleadingB mi thanctr^ conimu$d. In chancery 
proceedings the writ of injunction is of extensive use, to pre<- 
vent the party's doing an injury to another, aod after notice of 
the writ, it is a contempt of the court for the party enjoined 
to go on ; as 1. To proceed at law, after an injunction to stay 
proceeding's ; and it may h^ hy parol to one present in conrt : 
2. To do waste after an injunction, or to indorse a gaming 
note or bill ; or to do certain printing after injunction, is a 
contempt : 3. This injnnclion may be to quit possession, or to 
forbid one remedy, where the party ought to pursue another : 
4. It may issue to stay a trial ; and after a trial, a verdict, and 
after that a judgment, or after judgment, execution, and after 
tliis, monies levied fitc* It is a contempt to disobey this writ, 
though irreguiarly obtained. But if one gets it, Ad after ie 



Digitized by Google 



I 



SYNOPSIS. 521 

tftken» and before notice given of it, to detain him, after notice^ Ch. 193. 
is no contempt. Equity does not aid against a statutei or a Art, 26. 

Biaxim in law. j~%_f 

But a complaint filed by the Attorney General, or other 
proper law officer, is properly an information cx officio. Its 
ibrm, as that of the bill, has varied in difi'ercnt periods. How- 
ever, the siaienaent of tlie case, and tiie prayer of relief, have cooper's R. 
ever conatiiuted the essence of each ;*-and, says Cooper, 5 ~s«e 
<* one of the first lurinciples of pleading is, that there is only ^''-ly^^^Jl^ 
oceasioa to state facts* which must be done for the purpose of at iHrg«, la 
iolbrping the court, whose duty it is to declare the law arising <|° 
on those facts, and of apprising the opposite party what is 
meant to be proved^ tn order to give him an opportunity of 
answerlnfr it." 
Criminal caars. 

Abt. 26. Pleadings in criminal cases. Parts in a criminal 
prosecution arc, 1. The complaint : 2. Security for the 
peace : 3. Security for the good behaviour : 4. Courts of cri< 
minal jorisdictioii : 6. Summary proceedings on attachment 
€{C. : 6. Form of the compbint : t. Oath of the comptam- 
ant : 6. Warrant to arrest : 9. Arrest on view of the officer, 
or magistrate : 10. On view of an individual : 11. Arrest on 
warrant : 12. Bringing the offender before the court or magis- 
trate, and his examination there : 1 3. Bail, or commitment: 
14. Relief by hnheas corpus: 15. Prosecution hy indictment, 
and presentment : IC. By information : 17. Bringing in the 
offender, and outlawry : 18. Arraignment, and standing muie, 
or confession : 19. Certiorari: 20. His plea, and issue ; his 
approvement: 21. Plea to the jurisdiction: 22. Plea in 
abatement : 33. Demurrer : 24. Special plea in bar : 25. 
General issue: 36. Challenge, and trial: 37. Evidence: 
38. Verdict, general and special : 39. Clergy, or commutation 
thereof: 30. Motions in arrest of judgment ; shewing a par- 
don* praying clergy ; shewing some defects in the proceed- 
ings, jeofails, and amendments: 31. Judgment rendered: 
32. Attainder : 33. Forfeiture : 34. Reprieve and pardon 
after judgment: 35. Reversal of judgujent by error : ;>G. 
Execution : 37. Trial by impea( hiiient. These are the heads 
of pleadings in criminal cases, slated in a summary manner. 
This does not shew the principles, however, on which these 
pleadings are Ibimded, but hence these principles ought to be 
OQocise^ stated, to complete this synopsis, and to make it an 
intelligible sketch, as well of the principles, as the parts of a 
system of pleadings. 

Art, 37. CampiauU. Whenever an offence is committed, 
any one knowing it, ought to complain to the proper ninjris- 
trate. Bui by the 6ih amendment to the constitution of the 
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Ch. 193. United States, it is dedared, that the right of the people to 
JlrU 29. be secure in their persons, houses, papers, and effects, against 

s^^v^/ unreasonable searches and seisures, shall not be violated, and 
no warrant shall issue, but upon probable cause, supported by 
oath, or affirmation, and particularly describing the place to be 
searclied, and the persons or things to be seizt d." This is 
fundamental law in evury State, and the complainant, at bis 
peril, must have good cause to suspect the person he accuses. 

Art. 28. Security of the peace, and good behaviour, see 
Ch. 150, a. 9 ; and courts. [See Courts. Ch 187 ] In 
criminal proceedings there are no fictions of law ; and the 
common law is a stranger to summary proceedings, except in 
cases of contempt of court ; and no court can proceed Jo m 
summary way without previously notifying the accused, that 
he may be present, to be heard. Contempts nre at common 

jCfa.8ao. hw, and by sundry statutes. 4 Bl. Com. 278, 285 ; Salk. 

84 ; Stra. 1 85, 501. The process by attachment for them, 
is as old as the law itself. Where a contempt is roinnutied 
in the face of the court, it may instantly order the ollendcr to 
prison, at its diM : < non ; if at a distance, it makes a rule, 
or orders an aitaciiment, as the case is. And the sheriff 
may be ordered to take assistance, or aid, in the Grst instance* 
Is merely to bring th^ party into court, and when there, he 
may be ordered to put in bail, or be committed, for further 
inquiry, on interrogatories io tlio nature of an accusatioo, 
properly, and forthwith made. If he can clear himself, on 
oath, be is discharged ; but if perjured, be may be prosecuted 
for the perjtiry. Tfe cnnnot bo licit! to answer, so as to ac- 
cuse hin)!^pir. Any ;!tiray near a court, thou:;h out of its 
view, is a contempt. 4 Bi. Com. 125, 126. So are reproachful 
words to a judge in court. Cro. Car. 503. So is injurious 
U'uatmcnt lo tltose under its immediate protection, as menacing 
words. So to advise a prisoner to stand mute; a witness 
not to testify, or for a grand juror to disclose to an ofleoder 
the evidence against htm ; and by Masaachusetts Colony law, 
1641, one, guilty of contempt of court, mi^ht be fined, im- 
prisoned, whipped, disfranchised, or banished. So merely 
serving process on one attending his cause at court, is a con- 
tempt fif if, Andrews, 275. Motions and affidavits for at- 
laclunents in civil causes, arc proceedings on the civil side of 
the court, till the attachment issues, and entitled with the 
parties* names; but after issued, are on the criminal side, and 
hence the Stale is parly, D. ^ i'j. 13o, 153. Therefore ail 
proceedings in cases of contempt of court, are, io the end, 
criminal, and an interesting part of criminal law. 

Sec Warrant, Art. 29* Warrant to armt* Arrests, see Ch. 172, a. 9, 

cb. 217. ^ form of iiio complaioti Ch. 317. This must be fdl and 
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explicit, as to the complainant, the accused, the court, the Ch. 193. 
crime, the thing to be done, and the oath. In liiis stage of a 'Art. 31. 
crimiual case, the most critical part is llie proceedings on s^*v^*' 
suspicion. Our statute, above stated, directs justices to pro- 
ceed asrainst persons suspected ; and so it seems does the 
common Jaw. For what suspicion may one arrest, and not 
be liable in faise imprisonment, see that head, Ch. 172, a. 9, 
r. 5. The party may shew many catises of 9Qspidcm» to jus- 
tify his ,airrMog> and bis plea will not be double. The law 
onlyiieripits, but does not comnoaod, a private person to ar^ 
le^ 00 suspidon ; and he breaks doors at bis peril. [To bo • 
eoniidered at large.] Ch.3n. 

Art. 30. Commitmeni and 6oi7. What court or magistrate 
may commit, or bail, see Courts and Justices, Ch. 187, and 
Recoznisance and Bail, Ch. 150. It Is essential every com- 2 Hale's P.C, 
niilment, (except on view,) be by warnint, or writmg, under _3 I J^^^' 
hand and seal of the magistrate ; but a court commits by or- 133.— 4 Bl. 
der, as there is a record of the commitment. It must, with ^^P* 
certainty, describe the cause and olTencc, as for felony, for 375^°*' * 
the deaili of A &.C., in order the judges, on habeas corpus, 
may know the offence, and the gaol-keoper may make a cor- 
rect register of bis prisoners ; the name and power of the 
justice ; certain date of day and year ; a fit conclusioo, to 
wit : to detain bim till he be delivered by a due course of 
law,'* if coniniitted by general authority ; but if by special* 
this most be pursued, as till be account &c. 3 W. Bl. 805. 
Or if a statute direct one be committed for a precise time, as CI1.8SO. 
three months, so most the conclusion be, Gil. cases, 231, 
that the gaoler may know exactly how long to keep bim, and 
when to discharge him. Every power given to commit must i£|||.4i8. 
be strictly pursued ; or the persons coinuiiltini:, are trespas- 
sers. And so this conclusion must be, if the sintute be, that 
" he be committed, till he submit hin»self 10 be examined" Sic. ' ^"'K 
And a person may bo couunitled lur a crime by one magis- 75^ 135. 
trate, on aflidavit uiaile 1h luiu another. 

Aet. 31. Relief on habeas corpus. Where this writ lies in 
Massachusetts &cc., see False Imprisonment, Cb. 172, a. 9. 
It is grounded on our constitutions, and sfveral statutes. Can- 
not be suspended, unless in cases of rebellion, or invasion, or 
the public safety require it.'* Is the most important writ in 
our laws. When directed, it expresses the object, as to bring 
the party in to answer, or to prosecute his suit, or to give evi- 
dence, or to do and receive what the court shall order. He 
that moves for it, must shew he has some probable cause to 
be delivered ; and it is tlie ricrht, as well as the duty of the 
i:overomcot, to inquire^ why any citizen is restrained of bis 
iibeny. 

roi«. ri. 67 
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Cit. 1 9 J. Art. 32. Indtcimeni* This will have a separate consider- 
Jlrt. 33. alion. Here it need only be observed, that every breach of 
s^ii*-v-«w the peace, and public otfence, is iudictabie, but not private 
wrongs. So disobedience to a public statute, i2 iudictablc at 
eomtooii law. 'So b obfltructing Hi ezecatkiD. But none lies 
lor a mere statute ofiencOi where any <$ber remedy is gives 
by the act. If one be cheated by a mere Ue« no iodictment 
lies. Evety indictment is several, as well as joint. None of 
the acts of jeoiiiils extend to indtctments. By the Federal 
constitution, ** no person shall be held to answer for any capi- 
tal or other infamous crime, unless on a presentment, or in- 
dictment of a grand jury, ex'ct jii in cases arising in the land 
or naval forces, or in the miliiia when in aclual service in a 
time ot war, ur public danger ;** and tliis principle is law in 
the several States. The grand jui^ cao inquire only of facts 
in the coaaty or district. To find a bill, twelve of them, at 
least, must agree. To proceed by indietment in criminal cases, 
is most conformable to magna charttif and the spirit of oor 
laws. They may find part of a bill true ; or a bill for murder, 
true for manslaughter. An indictment is a plain statement 
of fiicts, and regularly is not vitiated by bad grammar. Usual 
3 Bhc. Al»r. abbreviations are allowrthle. An indictment grounded on an 
113.— 2 Haw. oiience made by statute, must, by express words, bring the 
Hj^c's"? r. offc-nce witiiin the substantial description made in the statute ; 
1^2,103,336. aud iliosc circumstances mentioned in the statute, to mnke up 
the offence, shall not be supposed by the general conclubioii, 
fenlm finum itaiuti; nor will any peripkrasisy intend m ent, 
or conclusion, make good an indictment, which dices not brine 
the oflence within all the materisl words of the statute.'* u 
an offence be created by statute, no judgment can be given 
on an indictment that does not conclude, t^ainst the form of 
ike statnt$. Private statutes must be recited. Not so, if 
general. 

Art. 33. Informations and inquisitions he. Tlicsc, in the 
nature of quo wurrantns, have been already considered. In- 
formations are sotnctinies bled on penal statutes and wiien 
the informer has a part of the penalty, are a sort of qui tarn 
action, or prosecution. But informations of all kinds are 
confined by our constitutional law, to mere misdemeanors; and 
they cannot bo used in the United States, when caphal or 
mfamnns punishments are inflicted ; as then there must be 
X an indictment by a grand jury. An information Hps against 
the members of a corporation for a false relurn to a manda- 
mus : Two cannot be exhibited for the sninr ofTetn c againt^t 
the same per«»o?i ; nnd if two persons, o\lnbtt the s:ime day 
niinii:st tlic same [H r^on, iiiformalioiis for the same oflence, 
both are barred. lufgiumliQUS, mere inquests oi uiiicc, have 
been considered. 
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In an ioformatioiii the Attomeir General gives the court to Cii. 1 03. 
understaod aad be mibritoed of* the matter in question, on ^irt. 35. 
vfaich the party is put to answer, and a trial is had as In suits Vi^'w/ 
between party and party, or citiaen and citizen. It fies for a g w, con. 

forfeiture to the State, as well as Ibr a breach of a penal statute ; S^i- 
80 k haa bean brought against a town ibr not having a settled t7V9. 
nbister for two years &c.; there is also an information in rm, 
when goods are supposed to become the property of the state, 

and no one appears to claim them. It is often provided in the 
statutes of the United States, and of each State, that a penalty be 
limited to be recovered by action of debt, bill, plaint, or inior- 
mation ; how limited by Massachusetts act of June 19, 1788. 
It is a general, thoup^h not a universal rule, that the court ^viU 
not grant an inloiaiaLion tur a private libel, charguig a pai licular 
ofience, unless the prosecutor will deny the charge ou oath. 
Doagl. 383, Rex e. Mites. 

34. Offemder brought tn, astd mttUmry, 
$ 1* Where an Isdictnent is found, and he is not in custody, 
process, by eopuu, must issue to bring him in ; and this now 
is usual in the first instance. The indictment cannot be tried 
unless the accused penmialiy appears, except by consent in 
•mail offences, acc^ing to the rules of equity in all cases, 
and by the express pcovisions of the 28 of £. UL c. 3, in 
capital cases. 

§ 2. VVhene\'er a parly obstructs an arrest on criminal pro- 4 Bl. Com. 
cess, he becomes particepscrittLtnis ; that is, accessary in felony, ^' 
and principal in ueason. By this act, it is enacted, that if any Act of Con^ 
person. knowinc;ly and wilfully, obstruct any Federal oliicer in Aj'"! 30, 
executing any le^al process, assault, beat, or wound ijun, he is ^» 

Suoisbable by fine and imprisooroent. This was enacted into 
Vderal stMute law, what has ever been common law in each 
State. 

% 8. But if the ofiender absconds, be may, in many cases, 
be endawed. At common law there was no process of out- 
imvy, but in cases of felony. Process of outlawry in personal 
Mions is wholly by statute, there is no provision for an out- 
lawry in the laws of the United States ; and though in Massa- 
chusetts thera has been a statute near forty years, directing the 
process in cases of outlawry, it is believed tliere never has been 
but one outlawry had upon it. See Outlawry, Ch. 220. 

Art. 35. Arratgnmtnt^ standing mute^ confess ion ^approving. 

^ 1. In all cases of treason and felony, the deft, must ap- 2 lUI. P. C 
pear in person; as soon as he is in court, he is arraigned or J'**'''*!^* 
put to the bar lu plead by his proper narac ; aiui In capital ■ 
cases he must in some way acknowledge he is ilie person 
charged ; and must be arraigned without irons, unless there 

evideal diogei of escaping. If,whentheindioimeatisraid 
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Cii. 193. to bim, tad be is asked if he is guilty, or not guilty, be stands 
Art, 36. mute, difiereot courses are taken according to difierent kiws« 
s^^''"^^ $ 3. This act provides, if in treason, he peremptorilj ehal-* 
A li^ao^"^* ^^"6®^ above ihiny-five jurors, or in case of any other oflfence^ 
17M, sec. ao. ^® stands mute, or will not answer to the indictment, or chaV 
lengps peremptorily above twenty jurors, the court shall pro- 
ceed as if he pleaded not guilty. The same is the practice in 
Massachusetts and other States. Rarely in the United States 
has a jury been impnnncllcd to inquire if ihc accused stood 
mute obstifiately, or from the visitation of God. By the se- 
verity of the ancient common law, standing mute in trea^n, 
felony, or trespn^^ses, amounted to a confession of the charge, 
% Upon a sifuple and plain ronfe«:-i()n of the indiciment, the cuui t 
has only to award judgment, liui it is with reluctance it receives 
and records such a coo fission, out of tenderness to the life of 
the subject, and in capital cases will usually advise the prisoner 
to retract such confession, and to plead to the indicHneot. 

% 3. A^ppnmmni is not now practised as it was anciently; 
by the old law none could be an approver but one indicted 
for the iame felony, and this in open court on oath, and entire- 
ly at the discretion of the court ; this doctrine of appromt^ 
has never been practised in Massachusetts ; nor can it be now 
in the United States, for a part of it was to proceed n^rninst the 
appellee on the appeal, and without indictment. This would 
be ajraiiist our constittitions ; our prnctice is to allow one to 
bnn^ out his partners in guilt upon an uudursiandiog he shall 
not himself he punished, or punished more lightly; and fornud 
approvement is not known in our jjraclice. 
Akt. 36. Picas in criminal cases. 

^ 1. These are to the jurisdiction in abatement and in bar; 
the deft, demurs, pots in a special plea io bar, or pleads the 
general issue. We have no plea of tanetuary. The plea to the 
jurisdiction is where an indictment is taken before court that 
. hath not jurisdiction of the ofience ; as if a man be indicted 
far piracy on the high seas, in a State court; or in a Federal 
court, for a crime against a State statute. In this case, the 
party clmr^rcd may except to the jurisdiction of the court; 
and without answerin:^ at all to the crime alle^et?, the party 
chari;cd may pray oyer of the indictment, and plead in abate- 
ment anv defert in it. Tt is rare to except to it before trial, 
because the exception after, and in arrest of judgment, is usu- 
ally more to his advantajre; for if it prevail in abatement, the 
court can direct a new bill to be sent to the grand jury, jyiis- 
nomer is the principal plea in abatement, and in all pleas ia 
abaicnicnt, he that takes advantage of a flaw, must show bdw 
it may be amended. The court will not, on motion, qu&eb an 
indtctmeDt for a cheat, though it may be bad on demurrer. Im 
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all cases of pleading a wmn&mer^ the party miisC [dead over to Ch. I93« 
the felony. The general issue of not guilty^ is tbe usual plea ; Art 36. 
and the special pleas in bar ace of four kinds: 1. Former ao> s^^v^^ 
quittal : 2. Former convictioD : 3. Former Attainder : and, 4. 
Pardon. There may he a demurrer to an indictment, when 
the facts, as alleged, are allowed to be true, and the prisoner 
may join issue on some point of Jaw in the indictment ; as if 
one he indicted for stealing a greyhound , he may demur to the 
indictment, confess the act ot taking, but say, it is no felony ; 
because there is no valuable property in this kind of animal. 
But demurrers to indictments are but seldom used, as the deft, 
-may have the same advantage in arrest of judgment, and with 
much less hazard to the deft* 

^ 2. These four pleas are, and have been but very rarely 4 fit. Cob, 
pleaded in the United States. The first of these four pleas, ^* 
auterfoit inequity tB founded on the maxim of the common 
law, that no man is to be brought into jeopardy of his life 
more than onro for the same offence ; but his life must be 
once really in jeopardy; hence, if indicted, and discharged, 
or convicted, and judgment arrested for the insufficiency of 
the indictnieul, he may be indicted again j so if reversed, on 4 co. 45,46. 
error; for the first being erroneous, be never was in jeopardy Johns. R. 
thereby of his life; 4 Bl. Com. 386. When auterfoit acquit 
is pleaded, it unports an efTectual acquittal from the crime, ' 
and this must be by verdict on a good indictment. So as to 
auterfoit convicif "if A be indicted, and convicted of felony, 
but hath neither judgment of death nor hath prayed his clergy, 
this is no bar of a new indictment for the same offence, if tfie 
first were insvjficient " and it seems, though it were sulli- 2 llal. P. C. 
cient, yet it is no bf\r wiihuul judgment or clergy." But guarc, 513,""*^**'' 
for where the deft, has once stood trial for his life on a {rood 
indictment, his life has been clearly once in jeopardy, though 
DO clergy or judgment. 

JSnUffmt aUmni of the same felony, though on an insufficient 
mdictmeot, was, at common law, a bar to another indictment for 
the same oflfonce, and so remains; but otherwise, if attainted 4 hi. com. 
by outlawry, and he reverse that : rj - attainted for felony is fj^j^p q 
incapable to answer for any oiln r felony, and slinll not be in- 2&i,2o2. 
dieted for it, but if pardoned the first felony and atlaiialer, 
then he may be put to answer the new felony j for while at- 053. 
tainted, he is dead in law by the first attainder. ** If A com- 4 bi. Con. 
mils several felonies, and be convict for one of them, hut no 33u. 
judgment of death, so no attainder, or no clergy given him, he 
msy be indicted for all those former felonies; so if attainted, sHaVaP.C. 
and judgment be reversed, or he is pardoned, he may he in- ^ 
dieted for an after felony. And attainder in felony is no bar to 4 bi Com* 
an indictment for ireason* One attainted of robbery shall be ^* 
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Ch. t93* tried for murder, where tliere ere •oeeiearies; 331. Rtdei 
in these three casei: 1. The peitf who pleids the record, 

^^^iyn^ most plead it specially, stating it : 2. He mittt sbow die record 

4 Bi. Con. ^ ibrm, and authenticated as the law requires : 3. He 

d81. must aver he is the same person ; that it is the same offence • 

4. No issue on tlic plea mil trr.l record ; as it IS pleaded in 

4B1. Com. court, but the Attorney General may liave oyer; the plea 
auierfoit mtnini is never ^ood but where a second trial would 
bu 5uperiiuuu;i> : 5. In ail liiube pleaa oi auLtrJuii ac(£U.U, coii- 
eicr, and tOUiiiU^ of the seme felony, the conehisioo oif die 

SHaie'tP.C. p]ea is, <*eDd tUs he is reedy to verify, wherefore he prays 
jadgment diet he he here dismined by the court of dm preoi- 
ises and then, usually pleads over to the felony, not gnUijff 
* for if his plea be found against him, he shall be tried : 6. bi 
these picas, his averments are issueble : 7, And issae joiDed 
on them, is tried by jury. 

Co. Lit. 390. Attainder. A man is convict by verdict, biit not aitaintfd 
before judgment ; by that he is attainted, mid then is dead m 
law. One altaaitcd, may be sued as lo the effects of it iti re- 
gard to property. The £< jlish law does not apply in the United 

l^llfcT See Estates by Forfeiture, Ch. isa. Atlandercer- 

tit. aw, 891. rupts the blood on fmM principles ; therefore attUDder or 
judgment of death for heresy, or piracy, by course of the ciinl 
law, corrupts not the blood; and this is the case in our law, 
for even in treason, the traitor is inherited by bis heirs. 

Pardon is another special plea in bar. Pardon as to testi- 
mony, see Evidence. Power to pardon m the United Stale?, 

4iii. Com. plea, a pardon in defamation, Ch. 63, a. 8. The effect of a 
pardon is to make the offender a new innn, but restores not the 
blood once comipled. By pleading a pardon in arrest of judg- 
ment, there is an advantage, as it slope the corrapdon of blood, 

n. CoiB.863. by preventing the aiUmmer, • In pleadb^ a pardon, dm eHbet 
or extent of it is to be considered ; as tf A give B a mortal 
wound, and then is pardoned ell eMtrfemeanotirf, and then B 
dies of the stroke within the year and dey, A is pardoned at 

1 TtHie'sP.C. to this felony: may be on condition by the common law : can- 

826. — 4 BL j|Q{ affeei prix'ate rights : as where one was bound to repair a 

ModjisS. bridge, and the king pardoned (lie defect ; he was discharged 
as to ihc fine f but not as to the duty to repair, as in that the 
people had an interest. So in a recognisance to keep the 
peace, i 1 Co. 30. 

Reprieves itre common also in criminal eases. Judges may 
grant them before judgment, when not satisfied with die ver- 
dict, efvidence, or iodietmeot. And after judgment, as when 
the offender becomes insane, or a woman is found to be q«iefc 

b'iia-l^' ^'^^ pardon ean have opefatioD» where pnv«l« jvt- 

iLCoin.8a?. tiee ia pcincipaUy eoooeined. 
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Akt. 37. ChaUengeM* These are as the jurors are sever- Cu. 193. 
ally called to be sworn. Are to the array, or whole panel. Art* S8* 
lor aome fault in the returning officer ; or in the drawing the ^^v^j 
jury in our practice, as where the the jury is not returned or s«eTriil. 

dniun, elected or formed, according to jaw ; and hence there 
is no legal jiir)'. ChaHcniif's to the array, are oot common in our 
practice, on tiie olhcei 's accouni; because most ol' our jurors 
ju'p drawn fcc. But objections in the nature of challenges, may 
be Irequeni, on account of the illegally assembling a jury ; as 
for defects in diiaving &x. the jurors. Challenges to the 
polls, are exceptions to particular jurors. These arc of four 
Icinds : 1. As not legally drawn by the town &ic., or not le» 
gaily returned by the constable &c. : 2. For personal defects,^ 
if an alien or outlaw, or as want of the legal estate, or age : 
S. For bias or partiality, " as if the juror be akin to either 
party within the ninth degree Stc.** : 4. For some crime, as 
felony, conspiracy, &c. The same chaUenges may be made 
to taUmen. If a man have the use of a freehold to the 
legal amount, it is not material whether m bis own, or his 
wife's right, on condition or not, of inheritance, or for the life 
of himself or another. In treasoti, the deft, may peremptorily 
challenge thirty-five jurors;— in other capital cnsrs twenty, 
and give no renson. The true question is, does tlio juror 

stand indifferent between the parties to the issue." 

Art. 39. Trial. Formerly there were many modes of 
trial, and sojne very ridiculous ones, ititiuduccd by the super- 
stition of the times, and which are now out of use. By the 
eoostilution of the United States, " the trial of all crimes, 
except in cases of impeachment, shall be by jury." This is 
law in the several States, established generally by the State 
constitutions, and very ancient usage. If a jury cannot agree, 
one may be withdrawn, the jury discharged, and the. cause 
committed to another jury. The jury niay return into court 
to propound questions to the court. The jury must be kept 
tof^ptber, nnd cannot eat or drink till they are agreed, but by 
consent and leave of the court. They may correct their 
verdict before recorded ; or by advice of the court go out 
together again. Their verdict must be given in open court, 
and ibey now only answer to the point of guilty or not guilty. 
They may find a special verdict ; or find the deft, guilty of 
part, and not guilty of the rest. So they may find him guilty 
of the feet, and vary in the raanoer. If indicted for burglary, 
they may find lum guilty of simple felony ; — ^if of murder, 
guilty of manslaughtef* Trial by impeachment, rests on the 
several constitutions ; the charge in which must be framed on 
the material facts and law of the case. The plea is, usually^ 
901 guii^* The House of Representatives impeaches. The 
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Act of Cod* 

f»re!?s, April 



Man. «ct, 
Miinsh II, 
1385. 



Allowed in 
Virginia, A. 
D. I79.'>, in 
the case of 
hone steal- 
in^, Virg. 
Cases, 114, 
1 15 —Not in 
Kenlnckv ; 
Toiil. Ken. 
Laws, 890: 
l)ut wlicrr 
ouce ttliow- 
ed, punish- 
mrnt in the 

Seiiiteutiary 
iBubfltUnted. 



Senate is (he court to hear ami decide ou oalh. Lies against 
any oiilccr oi' tltu Uuion or State, for luisconduct, and nial- 
administration in ofBce ; but judgment can be only to remove 
from office, and disqualification to bold otBces. 

Art. 3d. Epidenee and terdiet. Evidence in criminal, as 
Id chW ( Miiscs, is admitted or rejected, on all the various 
grounds of evidence stated in chapters 80 to 99. And verdicts 
in criminal casos, as in civil, are good and allowed, or set 
tisiHc, for a muhitude of reasons, which appear in fletail in 
precedini: ( hapters If fairly found by the jury, in substance, 
ihc (ouii will put them into form. 

Art. 40. Benefit of clergy^ — now but litilu in use, — and 
conviction. Conviction is on confession, or verdict. The 
benefit of clerg}' : this is yet an article of some little im- 
portance in Massachusetts, and some other States ; but of 
none in the United States courts; as by this act it is provided, 
that the benefit of clergy shall not be used or allowed upon 
conviction of any crime, for which, by any stnuite of the 
United States, the punishment is, or shall be, declared to be 
death.'* 

But diis act only commuted this l)encrit of rlcr:iy, disallow- 
ed the j)li.'a of, and enacted, if any person l)e convicted of a 
crime, wht rc lia iaij;hl, by iho ihcti laws, havo jdeadtd it, in- 
stead of that plea, the punishment of deatli is commuted, for 
sitting on the gallows, fine, wliipping, and bonds for the good 
behaviour, or one or more of them* Hence still arises the 
question, what crime in this State, March 11, 1785. was pun- 
ishable witli death, and benefit of clergy allowed. This benefit 
was never allowed but in petit trt i ' n and felonies ; but in 
our treason act of 17T7, Ijcncfi: of clergy was (U-nied. The 
critnc of petit treason does not c\i>l lu ic. Then the inquiry 
is narrowed to this, — what IVI iiios were punishable capitally, 
and clergy allowed here, IVfarcli 11, 1785. There were but 
six felonies ihon so punished, to wit ; juurder, rape, burglary, 
arson, sodomy, and robbery ; and accessaries in them before 
the fact, in all, twelve cases. In how many of these twelve 
cases was benefit of clergy allowed ; or the same thing, io 
how many taken away f It was taken away by 25 H. VDI- 
c. 6, and IS Kli/.. e. 1 7, In sodomy : by 4 5 P. & M. c. 4, 
from accessaries before the fact in cases of murder, arson, 
and robberv : b^ 18 El. c. 7, from him who committed burg- 
lary and rape :' l)y 23 H. VIII. c. 1 ; 32 H. VIU. c. 3; 1 
E. VI. c. 12 ; 5 E. VI. c. 9, from biin who committed mur- 
der, or robbery, and tlie accessaries tliereto before the fact : 
and by 4 H. VII. c. 11, always, after allowed once. Hence 
clerg)' was taken away in tbe cases of murder, rape, burglary, 
arson, sodomy, and 6th, robbery, all the capital crimes in 
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MaasaehuMtts. Therefore, no ceae waa left for commutatioo Ch. 193« 
at that time. But h is a principle of law, where a statute •tfr/* 44.' 
makes a new capital felony, clergy is allowed. We bare no s^^ y *^/ 
such case, unless by construction in re-enacting the crimes of 
murder, in Marrli 1805, and rape, March 1806. But it is 
not understood that the person, who commits either of these 
crimes, is eotitied to his benefit of clergy, or the commuta* 
lion. 

By 25 E. III. c. 4, the pt r i, secular or religious, con- 
victed before the secular juaUces, for p.ny treason or felony, 
(except as to llie king,) were lo enjoy the privilege of holy 
church, and be forthwith delivered to the ordinaries de- 
manding tliem whereupon the bishops were to punish them* 
1 Bl. Com. 365 ; 1 61. Com. Chris, notes, 93, 1 19 ; 3 Hale's 
P. C. 330, 335. But by 18 EL c. 7, every one allowed his 
or her clergy, must be enlarged, without being deUvered to 
the ordinary. And by 4 H. VII. c. 13, he that is allowed his 
clergy, must be marked openly before i!io judaic. Massachu- 
setts legislature has no power to comiuine the punishment 
fix.ed by law, after sentence has been given. 14 Mass. R. 
472. 

Aat. 41. Arrest of judgment, Moilons to tliis purpose are 
numerous. See Ch. 146* Before judgment, and after verdict, 
the deft, may offer any exceptions to the indictment in arrest 
of judgment. As for want of sufficient certainty in setting 

forth either the person, the time, the place, or ofience, and if 
the obj( ciioii be valid, the whole proceedings may be set 
aside, and the party may be again indicted. And as none of 
the statutes of jeofails, for nmcndnicnts of error, extend to 
indictments on proceedings in criminal cases, n defective in- 
dictment IS nqt aided by verdict in a criminal case. 

Art. 42. Judgment. In every case tliis is according; to 
the punishment ordained by law, either Federal or State, cuia- 
mon or statute law. 

Abt. 43. FatfeUuret and penaltiet. These also are ac^ 
cording to the numerous laws enacting them for offences. See 
Forfeitures, Ch. 136, and Penalties, Ch. 148, where penalties 
and forfeitures are considered at large. 

Art. 44. Judgment reversed on error Sic. A judgment 
maybe falsified, reversed, or avoided, without a writ or error, 
for mailers dehors the record ; that is, not apparent on the 
face of it, so that ihey cannot be assigned for errror in the 
superior court, which can only judge from what up])ears oa 
the record itself. If a judgment be given by persons who had 
no commissiott to give judgment, it is void, and may be falsi- 
fied, by shewing the special matter, and without a writ of 
error. Where the alienor is attabted of treason or felony, 

Y0i«. vi« 68 
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Ch. 194. tbe alienee, without a writ of error« may falsify any point not 

tdrt. 45. expressly found by the jtiry. So jndtrments in criminal cases, 
u_#~ . as in civil, may be reversed by writs ot ri lor. for notorious 
mistakes, irre&ularilies, want of form, or oaussions in any part 
of tbe proceedings recorded. See Error, Ch. 137. 

Aht. 45. Executions. By ihcse, judgments arc carried 
into effect according to the terms and intent of them ; and 
the officer must do executioD in tbe very manner pointed out 
in tbe judgment. 



CHAPTER CXCIV. 



^LEADINGS— FRACnCB. 

See^ch^^^, Practice. Before I proceed to conaider crimes, and some • 
2c»in QiMi* roftt^rial parts of pleadin£::s, in criminal cases, in detail, it may 
cuy^ be proper and iisefnl to insert three chnpters respecting prac- 

tice and c (J ts, siaiuies wiiicli naturally involve in them both 
civil and criminal cases. 

In ancient times practice does not seem to have been made 
a distinct branch, even in tables or indexes of lawj and there 
aeems lo have been a reason for it ; for practice in reality in- 
volves matters appertabing to almost every branch in plead- 
ings, and to all judicial proceedings ; and therefore it will be 
found that the various matters contained under the modem 
head of practice, are, for the most part, better and more intel- 
ligibly divided and placed under their appropriate beads. For 
instance, some making i«t7 a distinct branch, and properly, yet 
have some cases relating to hail under the head oi practice ; this 
was not the ancient method ; hut by thai, cases relating lo bail, 
Viere arratiged under that head ; and there is the place where 
we naturally look for tbem ; so as to continuances, plea issu- 
able, $te. Still this modem head, practice^ is perhaps benefi- 
cially added, if properly limited to some cases of mere prao* 
tice, which cannot well be arranged under the more certain, 
specific, and appropriate heads. In this chapter, cases of 
practice will be collected from three sources: 1. Proceedings 
in the Federal courts : 2. From proceedings in State courts : 
3. From such proceedings in the Bnglish court? as applv 
here. The rules and cases collected from these sources will 
be arranged io the following articles. 
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Art. \, ^ io time to pleads and effects of delaff* Ch. 
^ i. If a partjr plead at the Common Pleas with reservatiooi ArL 1. 

he must (ile his oew plea at the first term of the Supreme Judi- ^^^^v-^^ 
rial Conr , as many inconveniences would follow from a dif- 3 Mass. R. 
fereot praciice ; and if to plead anew, he must plead to tlie p,^i|^^^ 
country. 6 Mass. R. 459, Moody & al. v, Blake; 1 Caioes' ' 
. R. 21, 1 13. 

§ 2. Tiie appellant neglected, by accident, to enter his appeal ^ ^ass. R. 
ffom the Comaiou Picas iu proper time ; that is, the term to ^yel^2*' 
which it was made; he was allowed to enter it the lieAt term, Caiuts' R. 
as of that term, the appellee coiiseoting, and the bail not being ^|;[~? » 
prejudiced, nor subseqaeDt attachmeots affected thereby. 2^"^ 

§ 3. PetUioQ for a review, aod the petitioner neglected to 7 Mass. R. 
serve the first order of notice, and before a second order would p^^'/ '**^^^* 
be returnable, the year would expire within which the execu- 
tion roust issue ; the court refused to stay execution ; writ of Crencb, 
error dismissed, neither party appearing. '^^^ 

^ 4. This was a real action, entered at the last term of the 1 Mnss. r. 
court, when the deft, appeared, and imparled to this term, to sJiwiw!*^ 
vouch one to warranty; die summonens ad xcarraniizandum 
was duly served and returned ; vouchee defaulted &c.; deft., 
second day of the terra, moved for leave to plead double; al- 
lowed, as in season, on the true construction of the rule. ^ ^^^^ 

§ 5. Hallis, a negro, was indicted for miuder; he pleaded j>5,comniaB* 
guilty ; the court would not direct uu immediate eaiiy of this wealth v. 
plea ; but gave a reasonable time to him to consider of his 
plea, and that he might retract it if he thought proper. 

$ 6< Braley was indicted for murder ; on being asked if j^^^^'* ^ 
guilty &c., said be did not know what to say ; on much evi- monweaTuiff. 
dence of insanity, a jury was impannelled, and sworn, &c., Bni«j. 
which found he neglected to plead by the act of Giod« The 
court did not proceed then to try him ; but he was remanded 
to gaol. 

§ 7. Time to put in bail, how enlarged. If four days be al- Loflft,i90.^ 
lowed for it, It is exclusive of the return d-iy ; and if the last Z'^^* 
day be Sunday, then the whole of !Monday ; tor then Sunday is stait.— 5* 
not one of the four days. If a rule expire on Sunday, party Johns. R. 
has all the next day. A rule of practice that requires notice (o p^^JJ^^'p^ 
the deft, after a delay, does not apply when it is at his request ; e. 
and on a rule to plead, reply &lc. iu four days; one on the 
rooming of the 5lh may be rejected. 

$ 8, The pit. did not declare in the time the statute re* ft iobns. Cw. 
quired. Held, the deft, cannot enter iudginent of «ioii pros, ^f^^J^'^*^ 
without having first entered a role on the pit. to declare, and *'* *^ * 
iwrved him with a notice of the rule* 

§ 9. A writ of error waa brought, and juds;ment reversed ; ^ J»hnv r. 
deL had aot regiilar notice, in writing, Qf this writ &c., but ^.^c/^^u^.^ 



Digitized by Google 



540 PLEADINGS. 

Ch. 194. was informed and sufficiently apprised of its pendency, to have 
Art, 2. pleaded in time ; and of the reversnl, by default, in season to 
^ -^if have moved the court at a former terui lo set ii aside. H» ld, 
he was guilty o( larhes, and that judgment oui;lit not to be set 
aside ullcr a term had intervenrd. in this case, the deft, in 
error, was held to reasonable noli/*?, when he hrd not the no- 
tice be was eiUiiled to by the rules, priiciice eslahiished, 2 
Caiues* R. 95, 256 ; 3 Caiiics' R. 126. 
1 Jolins. Cas. $ 10. After verdict for one, he may proceed to enter up 
245, c&m V. judgment, though a case be stated, unless a judge's order be 
aud .^iu. ' obtained to stay the proceedings ; and if be refuse, the party 
dissatisfied may apply to the court the next term for that poi^ 
pose ; how enlarges the time. 

6 Johns. R. § 1 r. Wbeo the pit. fdes common bail for the deft., aooord- 
i^Hwn*!*" '"^ statute, the declaration may be filed dc bene ecse at 

any time within forty days ; and when may the declaratioQ be 

filed fff hrjie esse 9 
12 Msi.ss. R. ^ i i. Put ties to an action ni coi;: 1 f iiU i iiilo a rule of court, 
47, Ilaikell submittiniz the action, and all demands, to referees, wiih aa 
iney. agi t^enicni thoy may proceed er /?<ir/e ; and judgtueiU on their 

report kc. ; neither parly can rescind such rule, nor can the 

pit. discontinue pending the rule. 

■ Art. 2. The manner of arguing and hearing the causes fyc, 

7 Mass. ft ^ 1 . This was an action of oo?enant against the deAs., ot 

wiisoi covenantors in a certain conveyance of hind; tbe 

k ai. ' " parties agreed to certain facts, and if tbe court sbonld be of 
opinion the defts. were all liable, as heirs of the originsl 
grantors, tbe defts. agreed to try the cause on tbe plea they 
had nothing by descent, or to be defaulted, and if defauhied, 
referees to ascertain the damages. The court refused to hear 
the cause, observing the submission was merely of a prelim 
nary question only, 
fi Mas=5 R. ^ 2. John Tucker was returned as n grand-juror from the 
SSGjIuektr.s ^^y^y^^ Glonccstcr. Held, the com I would not reject liiin, 
because he iiad been the pro^rcuior of a person whose case 
might come before the grand-jury this term ; which person 
was accused ol nuirder. 

1 Mass. R. ^^'^ ^1'*^ tpiCijliou of tiic testator's sanity^ the pat i^ lor 
83^' establishing the will, opens and closes; he has the a£irmati9e» 

2 Dili las, 125. ^ 4. Where proof of the issue lies on tbe deft, be shall open 

tbe cause ; as be has the affirmative. Leech e. Armitage.- 
t Jahns H. § ^« In every cause made for argument, the party to open 
642, Ma'iD V. must first deliver to the other party, and to tfao conrt, tbe 
HewBoa, points he intend^ to insist on. 

1 Johns. R. $ ^' refused a certificate to stay proceediogs in 

275; Aboh. a cause after verdict ; there was an appeal from his opinioQ. 
^ Held, the appellant might deliver to tite court the points and 
authorities on which he relied| together with the case* 
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$ 7. When the opening counsel in a cause is about to open Ch. 194. 
It, lie mnst furnish the other party with tlie points he means to Jlrt, 
rely on, in support of his motion. 1 Johns. H. 251, 266, «^>^/«w 
Schmidt V. United Insurnnce Company. 

^ S. A pciiit reserved hy tlic iudee at Jiisi privs, is like a 1 Johns. Ca. 
special verdict; and liie pit. must prepare the case, and open j.jqq^ 
the arv^nincni : must mean where the pit. still has the affirmative. 

§ 9. The i^ame principles lioid where a verdict is taken, sub- 2 JoIhis. Ca, 
ject to the opinion of ilie court, on a case stated; the pit. -i^Jaclawi 
opens the argument, except wbere the deft, has the trffirmaiive, ^ 

$ 10. In a case stated, for the opinioo of the coart, thefadt s Wib. les^ 
proved at the trial must be stated, aod not the endenee of facts ^'^l^^^ 

OOlj. 

^11. If the deft, plead payment, and gives notice of set-off s Johfii.lL 
in general teru s, for goods sold and delivered, money paid, ^^'^'■cer 
Uc, the pit. has a right to require him to specify and to de- Deft/cannot 

fiver an account of the particulars of the set-off. So where try " 

the particvlars of the pit's, demand are not stated in bis decta- llLl'!?.i'r'' 
' t , f ... « wnnoui a 

ratio?}, the delt. niny require him to dehver an account of par- rule and 

ticulars; either party may notice a cause for argument. Cole- """^l 
man, 129. ^ ^ 3^^, 

^^ 12. ylssumpsit az.mm{ forty-si jc (lefts, and four counts; the New R. 209, 
court ordered the word (h f'ts. to be used for, or instead of, Weeks r.Oi- 
their najnes. Counsel not being prepared, is uo cause for the 3 Burr. 1319. 
court's not proceeding. 

$ 13. Special pleas must be signed by counsel. 5 Johns. Daboi4«. 
R. 236, Cb. 180, a. 3, s. 3. 

^ 14. In arguing on a petition to the Court of Errors to s Jobm. it 
bave proceedings stayed until a new assignee of a bankrupt is 1^' /^/^' 
made a party to the appeal, the counsel in support of the mo- codwiie li ' 
tion are 6rst to be heard : was a chancery cause. al. ineiror. 

$ 15. Where a deft, is brought up for sentence on an in- 2 d. e. 
dictment or information, after verdict, his affidavit shall be first g^'^'J*®* 
read, then those of the prosecnilon ; after which the deft's. 
counsel is hrst heard, and lastly the counsel for the prose*> 
cution. 

^ 16. But where a deft, is brongiit up for sentence after SD. ii£. 
judgment by default, the prosecutor's affidavit shall be first 
read; then deft's.; after which the counsel for the prosecution 
shall be heard ; and lastly, the defi's counsel. r>iit if no affi- |^**^*' 
davits be produced, the deft's. counsel shall be fir^t heaid, and ' ^ 
then the counsel for the prosecution. 

(^17. Deft, may be allowed to withdraw the general issue 8 Stni. 1M7« 
add plead it again with notice of set-off, on motion made h 
due time. 

§ 18. It is a rule that matter of sobstance roost be pleaded; ^.^"n* ^464, 
but matter of indooement only may be given in wideiioe 00 the 
general issue* 
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Ch. 194. ^ 19. Where a special verdict or a bttt of exceptions is takesi 

Art, 2. and a case also made; held, tlie party must make his election 

v.^-N/-^^ to proceed on the one or llie other, nnd will not be nlloue.i to 

l^.^'ll^' ^' argue both. Is it aot a oovei practice that allows both lo exist 

192, Slegbt ». . »r 3 * 
Rhinelander. together ^ 

3 Johns. R. 20. Rules by consent, or argreements between the parties 

jJ^JJ*"'****' or their attornies, are not binding, unless entered in the book 
of coianion rules, or reduced to wriliiii^ by them, of by soaie 
pe son a uthorised for that purpose; and 3 Caintb' K. 129. 

flDaUM,l89. ^ 21. The deft, on a submiisioa to an iDdictinent, may be 
heard without oath, but not on bis own affidavir, in mitigaliaii 
of the fine. Respublica v. Askew* 

316 Mai^im ^ P^^^ On the argQinent of a case, 

9, Bafvd. and, if not made up ready to be delivered, by the parly whose 
right it IS to make it up, when the cause is moved by the op* 
posite party, he may have judgment by default. 

425 ^ demurring, must make up the poper book, 

field r 'stopy. ^"^ cause for argument. 

aoMMrh, 10. ^ 2-1. A statement of the case mii'^t be furnished the court 
^ craaub, couosel 00 each side oi the cause } and Hules of 

Court, 17. 

§ 25. The Supreme Court of the United States requires a 

statement of the point of a case, before argued. 2 Craocb, 

10, 310, Ileily r. Lamar k al. 
8 Cran. 93, % 26. And if statements of the case are not furnished ac- 
Feyton 9. cordiog to the rule of the court on that subject, the cause will 

be dismissed or continued, 
scrtnch, { 37. If the pU. in error do not appear to manage bis cause, 
Uiv Murra ^^^^ Called, and the writ of error diaouseed, 

with costs ; or the deft, may open the record, . and proceed for 

an affirmation of the judgment. 
28? liudson ^ Wlieo 8 judgment is reversed in favour of the deft., 
«. GacBtier. ^ * exceptions, a new trial must be awarded by the 

court below ; of course the cause must be remanded to that 

court, there to be argued and tried. 
6 Crancb, ^ 29. The courl is not boimd to give a construction of wrii- 
InJ'co**?"* depositions to the jury, which are read as evidence in the 
YouQg. trial ; and it is no ground of reversal, that the courl helnt? 
' refused a new trial oti liic dcfi's. motion, made on the ground, 

that the verdict was contrary to evidence. 
6 Criioch, ^ 30, Our Federal courts do not admit, in practice, depo- 
inJ.'co^ V?* sitions in evidence, contamed in the proceedings of a foreign 
Bodgson.1. court of admiralty, that condemns the vessel, when offered 
u ^sTatese^' ^ ^ ^ * ^ ^ poUcy of insurance, on such vessel ; 
ETans. ^' >nd it is HO ^jiause of error, in a lower court, to refuse leave 

to amend, or to grant a new trial, or to continue a cause, or 

to reinstate ooe nonsuited. Other cases of proceediogs set 
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aside for liTegiilurhies. Colmao, 45, 46 1 1 Caines^^R. 134| Cb. 194. 
495; 3 Do. 45 ; 3 Do. 1 07. AH. 3. 

§ 31. Error to the Circuit Court of the District of Colum- v^^v''^* 
bia, held, 1, the nominal pit. (the contractee*s name used, as 
pit. for the bene6t of his supposed assignee, one Prior) may wti.hr.* 
dismiss the action, brought in tho rontrnctpe's name, by a Mandtiville. 
creditor having no assignment oi the coiiiraci : 2. And the 
action having been duly dismissed, it is no error in ihp court 
below, to refuse to reijiaiaie it. It is in the court's discreiion. 
The judgment afiirmtd. The court will not compel a cause 
to be heard, if the citation be nul tei ved iiia i| da^ s before the 
first day of the term. 

32. Error to the Circuit Courts Columbia, sitting at g^^*^"*^** 
Alexandria, proceeding by Virginia laws: held, 1. A pit. may crancb, no, 
before verdict, discontinue a count in his declaration, and iim, Hugbat 
waive the issue jomed. Four counts, 1. On a written con- ** 
tract: other three, different anvmpntt. Oyer craved of the 
written contract, stated in the first count, and several pleas 
61ed to that ; without repeating the oyer, filed pleas to the 
other counts : held, 2. Oyer of a deed in the first count, does 
not make that deed part of the record, so as to apply it to the 
otlior counts, grounded on other contracts than the first count 
is ; but does make it a part of the record, as to the defl's. 
subsequent pleas to tlie first count. Oyer of one count is not 2 Crnnrh, 33, 
oyer nt anotlier. Judges divided in opinion below. O^jl© i. Lee. 

Abt. o. ProceeJingg i nodular and set aside, 

§ 1. Where a judge al nisi prius nonsuits the pit. by mis- 
take, it Is irregular, and set aside; so irregularity, by surprise, kvans. * 
judgment set aside. 

^ 2. The pit. gives a warrant of attorney in the action i Snik. S9, 
against the principal, it is irregular to use it in an action AtwoodJ 
against the hail. 

$3. Judgment by defatdt against two dells. The ph. 6D. 
executed writs of inquiry against tliem separately, and 
took several damages agamst them. Irregular he. ; and if ital. 

he enter up final judgment with those several damae;es 
against the defts., it is to be set aside h? rrronnons; but the 
court mny permit tho to set liis own piot ( ( (iinirs nsidr. be- 
fore final judgment, on payment of costs; and lake judgmenl 
dc inelionbun flanims. 

§ 4. So tile pit. after entering judemrnt on two counts for 2 Bos. & P. 
himself, perceived oijc of them wa^ bad. He was ailowed to t^'„^iSh1?^' 
wai?e bis judgment on this count, and to enter judgment on rumert. 
it for the deft. This, though correct, does not accord with Barnabu. 
the ease in Salk. 566, in which it is stated, the act of the 
cpurt upon record, may be altered the same temi| though th» 
act of the party cannot be. 
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€h. i94, 5. Judgment by (i(?fault in debt on a bond. Pit, entered 
*^rt 3. judgment for the penalty, and for £9. 10?. damages and costs, 
v,^*v^^ On a writ of inquiry, daam^es were assessed at £ I I I 'l. l .>.>% 
WT^^HAnlda "^^"^ ^*^sts 4U5. ; and the pit. entered up another jud^rncat 
•.Broom- those damages, together with £ol, Os. 6d. for costs; but 

bead, gfierwards entered a nmiUitur for tbe costs. Held, tbe seeood 

judgmeDt was erroneous* 
4D.&E.<I88| ^ 6. If an action be brought oo a judgmeol, which is irreg- 
KaveT** ular, all the proceedings may be set aside in one rule. The 
. present pit. bad signed judgmeat of nonpros., in another ac- 
tion, brought by tbe deft, against him ; this judgmeDt was ir- 
rc2;ulnr, on which the ph. sued. The det't. obtained two 
rules ; one, to set aside that irregular judginenl ; another, the 
proceedings on it; and held, as above ; and the court said, 
that as the original action was tbe snbstradD.i of the whole, if 
that failed, the aiier proceedings had on it, wiieiher by execu- 
tion or another ai^n, failed with it ; so tiie whole set ande 
in one role i and so was the practice, cTen in actioos oo bail 
bonds* 

Y D.bE. 7A, ^ '7- Held, it is irregular to hold the deft* to bail in OMtnap- 
Tctiiorington mV, and then to dechire in trover, as tbe causes of actioa were 

r. uolding. materially different. 

1 Johns. Cas. § Tlie pit. gave regular notice of an intended appllca- 
Le Coa- tion, to move for a commission, at (he next terra, then took an 
dietoii. inquest by defauh. Held, this was irregular ; and it was set 
aside. 

1 Johns. Cns. Tlic couil made an order in a cause, and afterwards a 
836, stnrishu- judgg at liis chambers, made a further order on the same mat- 

' ter. Held to be irregular* 

2 Johns. Cas. ^ 0. A judge's ordcr was obtained to enhirge tbe time for 

^Do^gSIi" pleading, until tbe second day of the term. Held, tbe deft. 

bad till the third day to plead ; and that a defiiolt entered 

on tbe second, was irregular : so after a rule to change the 
^ venue, the pit. entered a (iefault for want of a plea, without 
altering the deolaratton filed, or fihog a new one* Held, 
this was error. 

8 Johns. R. § 10. It is irregular to issue a second execution, until the 
SIriS** ^^^^ returned ; but if one be issued unadvisedly, it may be 
Smith. withdrawn before any thing is done upon it; but if a sale be 
made under it, and the sheriff die before be gives a deed, it 
is irregular to withdraw, or suppress. tbe execntioQ and iasue 
another to the new sheriff to sell the property a seeood ttme^ 
1 H. Bl. 628, §11. Tilc service of notice of a declaration on Sunday^ is 
Mmon!^ bad, though the deft, accept it, knowing it to be irregular. 
East, 156, This IS a matter of public policy. Hence, this irregularity 
rhitiipa'' depend on assent or waiver of the partjr* Such pro- 

8 EMt, 847, Robtitt** Moakhouie. 
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ceed'iQgs are absolutely avoided by the statute, 29 Cb. II. c. Ch. 194. 
7 ; but formerly ibere was a decision^ tbat notice of a declar* ArL 4« 
aiion 00 Sunday ojight be given ; so notice of a plea 61cd on v-^v^^ 
Sunday is void, as the 29 Cb. U. c. 7. avoids ail process 
&c. served on tbat dny. 

$ 12, So in \e\v York, a writ was server! on Sunday, and g^g^R^b^rt 
ccpi corpus returned. Pit. got judgment by default, and exc- sin V.Moffat. 
cutioii : irregular ; and the court set all tlie proceedings aside, 
on ( ondition, no action should be brought against the sberilT 
for false iiuprisonmcnt. 

$ 13. A motion to set aside proceedings as irregular^ must 1 Jobin.Cat. 
be made at the next tern^ after the irregularity has happened, '^^^^l^ 

$ 14. The pit. inserted an oc edam io a capiat^ in u$$ump^ Marklerv 
mt ; and he alierwards declared in account. The proceedings 4 Johns R. 
were set aside for irregularity. The pit. must pursue his .u - -JSo, Rogcra 
lion he commences, when the deft, is held to bail. 6 D. ^' ^S**"* 
& E. 3C4 ; 2 WiU. 394. 

$ 15. Judgment set aside, thotiti;h strictly regular, to try the 2Salk.618. 
merits, llatchcl r. Griffiths, 2 Snlk. C15. Vcrdtrt set aside 
as irregular, for want of notice of a trial, wiibiu a year after 
issue joined. 

§ 16. If a survey be neressary for a defence, and the pliV. 3 Caines' B. 
lessor in possession of the adioini- sr tratt, will not pennit it to «2,J»cksou 
be made, the court cannot enjoin Inm to adou it ; but uill stay 
the proceedings, until be consents tbe boundary line be run. 

$ 17. Iff in ejectment, tbe tenant swear to a good defence, 3 caines* r. 
the court will take off his default, occasioned by bis mistake, la:^, JackscAift 
Id thinking the Supreme Court was held at the Circuit* ' 3 
Johns. R. 448. 

Art. 4. Prccudimg$ nai «e/ andef Uiough objected to at 
irregular 

^ 1. Writ of error admits the judgment is regular. As SoJk. 4U2. 
where Judgment against the deft., and he brought error, nnd 
tiien got li reference to the master to examine, if the judgment 
was regular. On his report, held, the deft., by bringing error, 
allowed tlie judgment was regular; and so was barred to ex- 
amine its ree:n!arity, after erior brouglit. 

§ 2. The deft, inovod to set piorccdings aside, as irregular, 1 W. Bl. 20{\ 
in an action on a penal statute. The pit. had taken out five 
roles, for time to declare, and served none on tbe deft, till tbe " 
last was taken out ; then served all of them, and delivered a 
declaration to the deft. He objected, this was irregular ; but 
the court said, the deft, might have signed a non pros, for not 
declaring in time ; but the deft, having omitted that, and tbe 
pit. having, though late, served . the rules, he has redeemed 
bis irregularity ; and the deft, is too late to take advantage of it. 

^ 0. ActioQ on a policy of insurance. Jury found a special 1 ^^'>)s. 121. 

VOL. Fl. $9 PQud..Ki,.t 



Digitized by Google 



I 



546 PLEADINGS. 

Cb* 194. verdict. PIC. died since tbe term comoienced. AHowed, the 
Jlrt, 4* judgment be entered as of the first day of it, by conseot ; aad 
K^^^^J no writ of error to be brouj^bt. 

1 w. Bt. 86k ^4. The pit. in atsw»ptk, by mistake^ irregularly signed 
V^illeti;. judgment. Cotrrt refused lo set it aside, to let tlie deft, in to 

])Iead the statute of limitations ; but would do it on his eogag* 

ing to plead the general issue. 

^ 5. Qui peccnt in syllaba peccnbii in tola causa, is not lo 
* be taken generally ; nud it is less to be admitted in civil causes, 

than in criminal cliarires : and less in civil, on the defensirt 

side, which is favoured, than upon the adverse, in which 

greater mcety is used* 
Loin, 236. ^ 6; Irregularity may be waived by tbe other side's coo- 

tiouing the process ; as if it bad not been coiDmitted : so an 
s Stra. 973. loformal issue, bad on demurrer, is cured by verdict ; and 

the exception is lost by not taking it in time. 

1 204, § 7« A bill was exhibited against baron and feme ; and she 
Baekl'*^b talteo by process of contempt ; and afterwards she 
vju ^ entered her appearance, and at^kcd for time to answer without 

her liiisband ; and held, this was rp^^iilar. Were joint admin- 
istrators in her right ; and wore served with a svbpfma iu 
France. It was objected, thai it was irregular to take up a 
feme covert, upon an attachment, to compel her appearance 
separately. 

2 Stra. 1266, $ 8. Dcft., by leave, pleaded iion assumpsit, and tbe sta- 
Thon{Non ». tute of limitations, and delivered It to the pit's, attorney, who 

^' proceeded irregularly, and then corrected the mistake. De^ 
made no defence. Court refused to set tbe pmceedings aside, 
because the deft's. atlorney was in the first fault, in not leav- 
ing the pleas in the office, the result of which was the ph's. 
irregular step. 

8Wir« 113, §9. She was sued in (iffiia^M^, by this name of Harriot 
Jacki>ii V. Ford, spinster ; and her plea was, — and the said Ann Whr?'*, 
* who is sued by the name of Harriot Ford, who is wiihlu the 
age of twenty year^, hy James Ford, her next friend and 
guardian, by the court here specially admitted, comes &c., 
and pleaded infancy. Demurrer to her plt^a, specially; and 
stated Harriot Ford was sued, and no Ann While was named 
in the declaration, and yet she began her plea, and tbe said 
Ann White," which was repugnant to the declanuion Ste. 
Joinder &c. Court held her plea bad, because she did ooc 
say by whom she was sued ; and that the words, the waid, 
were taot surplusage. Deft, bad leave to ameqd. 
2 Will 380 ^ '^^^ ^'^ declaration, made a fatal mistake. 

Freelaiid wl Judgment by default ; and a writ of inquiry executed. Tbe 
Haot court refused to let tbe deft* lake advantage of the mistake, 
because he did not rely on it, but made a defencoi on «&- 
eutiog the writ of inquiry* 
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§ 11. Deft. WBB nied by the name of Bidtafd Finch, and Ch. 194. 
he eotered a common appcorance, by his true name of John Art, 4. 
Finch; and the ph. declared against him, by his true name. ^^^^-sT^* 
Motion to set aside the prorecdipL'*' as irregular. Motion i c- ~ ^J^'j^* 
fused ; and tht remi t would not interpose. Secus^ if llie pit. Finch.l-3D. 
file common bail lor the deft, by iiis ri^ht name. kE. 611, 

$ 12. The deft, was served wiiii process, by the name of Jj* 
William Giles, his true name being Edward. He did uofap- * 

Eetr. The pit. served bim with notice of a deelaratioo, by iJ^Ohkiey 
is right Dame, and gpt judgment and execution. Motion to q, gOm. 
let the proceedings aside as irregular. Refused ; for the court 
held, he should have appeared, and pleaded such a misnomer 
in abatement ; but afterward!^ he wns \c\ in to defend on pay- 
ing costs; and on n fin ihcr a(rula\ il, ^latin;; the dcfl's. airorney 
was misled by the authorities and books of practice, and had 
advised the deft, not to appear, and defend himself aeainst 
wliat was deemed a nugatory process ^ also swearing to 
inuiiiii- 

§ 13. Tbe deft, was arrested hj the name of Fmncu Hub- i Boi. l r. 
bart. He put in bail by the name of Samtul Hubbart ; and ^^^> ^^l^ 
tbe pit. declared against him thus : ** Samuel Hubbart arrest- And^ Bofl.** 

ed by tbe name of Francis Hubbart, was attached to answer" fcP i< "r— r? 
&C Tbe deft, pleaded, thus: **and the said Samuel Hub- l>-<t£-6«<^* 
bart, agninst wliom the said original writ of the said George, 
has been sued out by the name of Francis Hubbart, in his 
proper person, comes and pleads, that he was baptized Stc. ;** 
so staled his name was Samuel, and ever so known &.c., and 
never known and called by llie name of Francis ^c. ; and 
this tbe said Samuel is ready to verify &c. ; and prayed judg- 
ment the said writ be quashed. Affidavit of the facts &c. Pit* 
treated this pleh as a nullity ; and signed judgment ; and the 
court refused to set it aside. The court seems to have gone 
on tbe ground, that the defect, the misnomer, Francis,'* was 
only in the mesne process, which was at an end by the deft*s. 
appearance ; and by it, the defect in the mesne process was 
cured. The declaration was headed against Samuel, and was 
throne:] out against Samuel, and recited the writ as against 
Saauiel ; and it was not shewn it was not so ; but iield, the 
plea had been good, if the declaration also had been against 
Francis ; but here the declaration was right. Defects in the 
metne process, were cured by appearance ; and it did not ap- 
pear the writ was wrong; and as the court albwed the writ 
to be made out after the mesne process, tbe presi initi n u is, 
11 would be right. Here then the error in the original writ 
did not properly appear, on wliicli tlie deft's. plea proceeded. 
And 1 Bos. h P. 250, held, the deft, must take advantage 
of an irregularity in the writ before appearance. Fox al. 
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Cn. 194. V. Mony j and J Cranch, 10G, 498. The dcft's. appear- 
Art. 4. aiice by attorney cuius all antercdent irregularity of process. 
K^^'^r'^t^ $ 14. One only, of two dcfis., was taken on a capias ad 
1 Johns. R. respondendum ; bat judgment was entered, and execution is- 
k^f'i^Uu-'* ^^^^ against both ; but only the deft* originally arrested, was 
' * " taken on the ca. »a. ; and the court refued to set aside the 
execution as irregular. But, it seems, otherwise, if the other 
deft, lind been taken in execution. 

$ 15. A writ was issued against the deft., but was not 
served ; an attorney nppcnred for him, but without authority 
from him, and confessed a judgment, which was entered up 
in vacation. Held, the jiK!;:;ment was regular; yet it must 
have appeared, that no writ had been served. Van Nes? J. 
dis«:entcd. And the court leaves the assumed client to his 
remedy against liiui, if fully respoiisil)lc. 

^ 16. After the lapse of twenty ve;u s, no judicial proceed- 
ing can be set aside lor irrcgulaiily. A writ made returnable 
before &:c. is voidable only, and will not be set aside, but may 
be amended. 5 Johns. R. 233, Morrill tf. Waggoner. 

$ 17. A rule regularly obtained in the absence of the coun- 
v^iiarvy.'^^ sel oftbe other party, will not be vacated as irregular or im* 
proper, at a subsequent term. 

18. Where the attorney for the deft, suffered an inquest 
to be taken by default at the sittings, supposing there was co 
defence ; the court refused to set aside the default, to let 
the deft, in to prove usury, as a defence. 

§ 19. A rule to set ri?ide a default and subsequent proceed- 
•^VHn 'Xnen '"5^* ^^''^ !ir;iiitt d, on piymcnt of costs. These were regularly 
— lmpey'« demnndid of thi' do ft., but not paid, and the jdt. aflei ward*; 

i.^sued e\eeulion ou the judgment. The coiyl fetuscd to set 
this exerutiftn aside. And where n rule is granted on pny- 
niunl of eo-ii5, it is coudilioijal, and is of no force unless tiic 
costs be paid inttanter, and the parly who is to pay costs, 
must seek, and lender them to the other parly. In not payiug 
these, it seems, there is no contempt. 
8 Daltas, 3S0, § 20. The parlies agree to enter judgment on a promissory 
381, Hun- note for what maybe due, where several pnnial payments 
bave been made, and an amount due ; a judge in \ acatioa 
may enlarge the time for making; a rase ascertained, and then 
execution is taken out ; this is regular, and proceeding? will 
not be set aside ; but if eyee -tion be taken out liofore the 
amoi:;it fhte is asrrrfnineH, proceedings will be stayed. 

^ il. Where a in /•>i;ir»ii to npp'?ar is n<'cessary, and there 
i.s none, and so far the pr ocec ('insrs arc irregular, yet, as ?uch 
defect is cured by actual appearance, the proceedings will 
r.ot he set asi<!e. A'.d nn appenr-ince by ntlorney cures sll 
irrtgubrily of piucess j because, us before slated, by appear- 
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ance, there is an end of mesne process, the real object of Gb. 194. 
vhich is to bring in the part^r, and acutually make him a JSrt^ 6« 
party to the suit in court } and this is done whenever be duly v^^v^^ 
appears. 

§ 32. The deft, accepted a declaration, and acted as if an f^^v^' R. 809, 
appearance had been entered for him. Held, the court would wniinmsw. 
not allow him to set tbo proceedina;s nsidc, as the judgment 
&.C., for want of an appearance being entered. 

^ 23. If the pit. consont to try the cause on a bad plea, uohns.R. 
and tlie jfds^e admits i\ idence not authorized, the pit. cannot d09, Meyer 
have ihe verilict set aside. M'liewi. 

§ 24. The rule, that appearance puts an end to mesne pro- 
cess, and cures all defects m it, does not appear to be well 
settled. Perhaps it ought to be so where the party has had 
timely notice to appear and answer ; but tectif, if he has not 
had this notice, and appears, as he may, merely to except to 
the irregularity. 

<j 25. Tlie citation in error must be served thirty days be- 5 craaeh,^ 
fore the first day of the term, and if not, the court will not 321. 
compel a raii-e to be beard. 1 Cranch, 365. Court may take 
it up after li irty days' nolitc, by consent. 

^ 26. The pit. may in this declaration claim the whole of 9 Cranch, 
a tract of land, and give in evidence a deed Uiat proves his ^'p^i^^ &c 
title to an undivided part. at, 

§ 27. An attorney's mistake of a rule of practice may pre- 1 cahMs R. 
vent a nonsuit, but not costs. 22. 

If a witness be in the pit's, power, he must prove endeav- j ^„^f,||_ 
ours to obtain his testimony, in order to be excused for not i7i,DeM»>. 
goinp; to trial : 2. If offers of cnmpromisc have been made Smillu 
to the ph. and refused, the court will not order them lo be 
imposed, oii a motion for a nonsuit. 

$ 28. Under the rule for the defi's. counsel to say whether 3 Day's C«. 
he has a defence, it is sufiicient for the counsel to say thi^t '* 
his client has instructed him to defend ; and that he expects 
the cause will be tried, unless previously settled. 

'§39. General rule, " u )u never a motion shsll be made in 10Jo1iiij.1L 
arrest of judgment, copies of the pleadings, or of so much *28. 
thereof as shall be necessary, shall be delivered to each of 
the judges on mnkin^; tlie motion." 

Art. 5. AoriVt pending suits &£c. 

^ 1. JVotice is of two kinds. Notice somewhat in the 
nature of reqtiest or demand, and notice that is the cround of 
right, and the foundation of an action ; and essential to the 
supporting of it, and must precede it, as giving notice a bill 
or note is dishonoured, and not paid, though demanded ; and 
giving notice of a multitude of other acts and tilings done^ 
or to be done} without giving which, the plt« cannot entitle him- 
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Cri. 194. self to aa action lie. This kind of notice has been already 
Jlrt. 6. largely considered in connexion with requests and dcmanHs 
\^y^^ ^ 2. ^oh'rr pending suits and cojitrovcrsies is In manij tw 
staiices. The great object of which is twofold, — lo givi- ilie 
parly an opportunity seasonably to he licard, or to ph-ad he, : 
2. lu order to iiave a iiglit to dufauh him, if he do not ap- 
pear or plead ia reasonable time, or in some prescribed time. 
This kind of notice is material in almost evtiij step in judicial 
pfoceedings, as notice of declarationsi or pleas filed, to pro- 
duce deeds or papers, books, &c., notice of trial, of errors 
assigned, of referees meeting to hear parties, notice of sales, 
apprniscmenls, &ic. Though notice is so infinitely various in 
practice, in time, manner, and form, yet the ohject is the 
same, and the principle, founded in the common law and in 
reason, is the same in every case ; thai is, season aldy, to en- 
able one to act for himself, and take care of his interest in 
the case, and then, having this opportunity, be neglects it, 
iustly to proceed against him on his default, neglect, or failure. 
It is very rare that this kind of notice pending suits Itc., is the 
subject of legislation, or of statute lavr, or can be ; so infinite- 
ly various is it in practice, as to time, circumstances, situations 
of parties, of courts, kc. But must, whether in prescribed 
forms, a;iven in times fixed, or generally, according to t!ie 
dictates ot iPason, depend on the occasional rules of courts, 
made from tune to lime, on eacli new occasion, or on their 
practice, or the practice of various offices, and, not unfre- 
queutly, the usages of parties. Hence, as to time, forms, and in 
detail ; these are very various in difierent- States, in dififerent 
courts in the same State, at difierent times in the same court; 
also varying every where according lo the nature and kind of 
diffisrent causes and proceeding In summary proceedings) 
short notice ; in regard to solemn trial, long notice, &c. - 

§ 3. In two instances, at least, the rules of practice of a 
foreic^n court or courts, have been adopted io the United 
Stutes, ill the him p. 
5 Johns. R. ^ ^* -^^ York, the >"uperior Court there adopted as 

Si35, Dubois rules of practice, in cases not provided for by the rules of 
«. FhilliiM. ihat court, the practice of ilie Court of King's Bench in Eng- 
land, obliging the parties and officers to resort to the rules of 
practice of that court, in every case, in which rules of practice 
have not been established in this New York court. 
1 Crnncii. $ 5. So bv the scventii rule of the rules of practice of the 
~2i)aii.^, Supreme Court of the United Slates, the practice of that 
' * court is to be conformable to that of the King's Bench nnd 
Chancery in England, in all cases not specially provided for. 
It must be extiemely diftlcnlt for an American lawyer cor- 
rectly to understand the numeious rule$ of practice m those 
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English courts, so numerous and perplexed, that it requires a Ch. 194. 
long life of practice in tboae courts themselves, to understand ^rU 6, 

them. ^^y^^ 

^ 6. It is not intended here to collect rules of notice, in 
many cases, but in a few only, illustrntive of the principles 
menly, on which notice, pending suits, &:c. is required, 

^ 7. ist. It is a general rule, where a party is entitled to 6.ToIiu5. R. 
notice, in order to his appearaoce, and pleading or doing i]'^'^*^^ 
other acts in the suit, and he has not this notice, and so has 
ao exception for want of it $ yet if he appears and pleads, or so?, Bowleg 
dors the act, or appears in season to do it, the exception is Ilfi^j^JjJjJ; 
waived ; for whoCTer is entitled to notice, and it is for his r 486, sboit 
bcru fit, he may waive it, and without it act as if he had it. notice. 
And lie lair construction of such act is a waiver of his ex- 
ception to the want of it; — but then the parly's appearance 
must be a proper one ; that is, with an intention to be a party 
to the suit or controversy, or reference, and not merely acci- 
dental ; or merely to take the exception. 

§ 8. 3d* Service of notice must be on the proper person s stra. 1044, 
and day. Therefore, if a rule be served on the wife, where ^HJ^^j^ _ 
her husband went beyond sea a week belbre, it is a 6ad ser- coUnraatflOb 
vice of the rule or notice ; for in this case it is contrary to 75, 86 — i 
the fact, to presume he had notice of it ; — otherwise, had be 
bren at home, though not personally served. So service of 
notice of a declaration on Sunday is bad, article 1, this , . 

chapter. 

§ 9. If the party have an attorney in the country, and an 3 East, &68, 
agent in town, notice of the executing a writ of inquiry in a p*^^^^" j, 
country cause, shall be served on this agent, as being the john!vRri49. 
most convenient prdctice. Practice in such cases was not — Cotomao, 
settled till 1803. If served on an attorney's clerk, must be ^ 
in hh office. 

^ 15. In proceedings on the act for the relief of debtors, as i Johns. Ca. 
to ihn imprisonment of their persons; held, whore the pit. Batwt. 
creditor, resides out of the State, service of notice of the JiJ!***^ 
petition on his attorney is sufficient. 

<S 1 1 . ^^ here notice may be served on the party's attorney, iJt.hn*. Oi. 
service ol it must be on some person in the huube, or ofilcc of ^ ^^^J***** 
the atlomey of the opposite party, and it must be shewn that woou 
every thing has been done to bring it home to the party. 

^13. Service was on a person in an attorney's -office, who i joims. Cm, 
appeared to be one of his family; h^ld to be no sufficient ser- Soiier*. 
vice on the attorney, where the receipt of the notice was de- 
nied, and no reason given why there was not a better service. 

^ 13, So se^^ ice of notice of a motion by lenvins: it at the l Johrr* rn5. 
attorney's lodgings, is not sufficient. It ought to be personally Jaci^sua 
.served, or be left at bis office or place of business. • 
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Ch. 194. ^ 14. So notice of taxiog costs must be served on the «t- 
/Irt, 5. lorney, not on the counsel in the cause; and where an attor- 
Vii^^v^^ ney is employed, notice must be served on liiin, not on the 
?l4**Jiick^on P^""^)^* ^ Johns. Cas. 12fi ; and notice of a rule to join in 
tr.Larroway" error, must be on il e dt ft. personally^ where be employs no 
Verneyf. ailorncy : and d Johns. R. .)G0. 

21)allaa 235 marshal must serve aitachnients on witnesses who dis- 

* obey a suhprnna, if they reside in the district. 
609 (JravM ^ Senrioe of notice of a rule to assign errors, roust be 
Miiicr."^^*^'*'' personal, or good reasons shown why it is not; and that it has 
been left at the last and usual pbce of abode of the party, 
Tvbere he has moved out of the coun^. ^ 
132°'Lec P. ^ P^** resided in ^foreign country ^ the deft, pro- 

Brown duced affidavits to prove the judgment w^as satisfied; a rale 
to show cause why a satisfaction should not be entered on the 
record, was granted, and the court directed it to be served by 
delivering a copy of it to the pWs. a^^omey on . record, and 
putting up anoflu 1 at the clerk's officp. 
i^Dallai, 150, ^ 17. j\oiice of a trial given to the defi. in ejnciment, is 
sufficient; it nerd noi be given to the laiidiord ; and wherever 
he means to muki' defence, he ought to make himself a party 
to the record. Clayton's lessee v. Alshouse. 
7 Johns. It The deft, after an appearance, entered a rule in vacatico, 
^ize!f^'al r ^^^^ before the end of next term ; this was served on the 
Bales. ' wnt of the pit's, attorney. Held, the service of ihe notice 
01 the rule' might be any time before the term, and if the ^ 
did not declare before the end of it, his defauh might be en- 
tered, though forty days had not elapsed from serving tbo no- 
tice on the agent. 

in^lCMppc! Manner of notice* Pursuant to four days' notice, as it 

Utia, cases of special motions, a trial by record is to be brought oa 

by motion. 

dJoiins.R. ^ 18. In n!i action for a libel, the deft, pleaded not ^wfl/y, 
t. MKcheH." ^ gave roiice of certain facts hn mp^nt to prove at ilie trial ; 

afterwards hr [uoved to strike oul ihn notice; the court re- 
fused the.nioiioij, unless he would make affidavit of the false- 
hood of the matters slated in the notice ; but why : he mi^iji 
waive the facts, though true, thinking they would . have no 
weight in the cause ; such practiee is not fovoured. 
1 Johns. Cu. § 19. Where an attorney appears for the defu, a oopy of 
Hi^MtSr^^' the deelaration may be served by putting it up in the office, 

with notice to plead in twenty days, 
eeo i^^'rai 5 Where short notice of trial is to be given in a country 
nil^. cause, this notice must be given four days, at least, before the 
commission day, one day exolusive, and the other inclusive. 

§ 21. Though the courts of the United Stntcs, and of seve- 
ral States, have adopted the rules of practice of English courts. 
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jet it is evident they often do not apply in the United States, Ch* 194, 
eapedaUy as to timej depeoding on disCtocea; for distances are jirL 6* 
most material io this respect, and are 80 oooaidered in £ng- v^^^v^-^^ 

land ; therefore, in that country, time of notice, anH after no- 2 Sua. 964, 
ticc, is generally regulated hy distances j as miles distant from p^lj^ 
Ijoudou &C.J and this is computed as to notice of trial by 
the usual mode of conijiutaiion, and not by admeasurement. 

^ 22. Notice of tiial is necessary, though by rule of coui l 2 W. Black, 
the trial is put off to a certain day in anoSier term ; this day Z?^^'** *• 
being by rtue of eoort, the secondaries certified, the ph., by the 
rales of practice, -must give notice of the trial. 

33. Deft, gives notice of bail in bis proper penoUf and 2 Johns. Ca. 
the pit. serves him w^ith a copy of the declaration and notice ^sq^^^q' 
of rule to plead, and afterwards the deft, retains ati attorney ; 
the ph. need not serve another copy and notice on him. Where 
the service of the notice is iusuHicient, the court wUl deny the 
application, though unopposed. 3 Carnes* R. 88. 

6 24. J^otice pending suits fyc. In Massachusetts and Stales, 
not adopiiag Lugliaii rules of practice, such notice is very un- 
commoQ, except in matters of reference, and taking depositions. 
Among all the roles of practice in Massachusetts, made by the 
court, since the American revolutiott, there is no one that re- 
qnires one party to give notice to the other, pending any suit or 
controversy. Several st^Uutes of the legislature require notice 
to be given in cases of references, and in taking depositions in 
pending suits, alrendv mentioned. Other nintters of practice 
in Massachn^^f tts rourts u ill he found under their appropriate 
heads, as Aiuendiucnis, Appeals, Continuances, Defence, De- 
fault, Discontiiuianccs, Double Pleadine^, Ctror, Ceriiornri^ 
General Issue, Pleas and Pleadings, New Trials, Keviews, Re- 
pleader, Endorsing Writs, Withdrawing Pleas, Nonsuits, Indict- 
ments, Oyer, Plea issuable, Pleas since last continuance, tic. 
Fhictice io the other courts in New England is nearly the 
same as in Massachusetts, especially io this important point of 
view. They do not adopt the English rales ot practice ; but 
generally their practice is essentially governed by statute provi- 
sions, and a few express rules of court, enacted, noi ns a system 
oi practice, hut are provisions and rules applicable to, and 
mixed in, cerfciin branches of the law. 

<^ 2;'). Bui aoilce given pending suits, is, in many cases, in 
New York required. See heads Notice and Praciice, in the 
Repons of Caines and Johnson, as notice of argument, of mo- 
tion for judgment, 1 Caines' R. 67, 487 ; how served 73, 343 ; 
3 Caines* R. 96, 102; of the point to be relied on in argument^ 
S74 \ manner of service, 353, 343 1 3 Caues' R. 366, 384| 
3 Do. 136, 137, 131. 
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Ch. 194. Art. 6. Dehfij of trial. 
Art. 6. § 1. Trials arc, of course, in every State and country, fof 
various causes put off or delayed, to give time to one or holh 
parties, to be better pii j)at ed for trial. It cannot be wiihiu the 
cumpii:}:^ of a work of tiiis kind, to consider ihcm in detail, or 
even to name them all However, a large part of the reasons 
for delaying trials wUl be found to be beoaose a party has me- 
lerial witneaiea absent, or at a distance, whose testimony can- 
not be obtain e it without considerable delay. Then the question 
is for the coD«ideraiion of the court*— Are there goi^ reasons 
for postpooing the trial of the cause io order to procure 
8 Butt. 1513, this testiinony ? Sev^'rnl rnses are fotind on \h\^ point, that 
Bet B.i> ik>a, serve as vnlu;ib!o rules in liiis part of practice; Eni^iish cases, 
as where ihi- court refused to put olT a trial, on the general 
affidavit <>i the absence of Fnaierial witnesses, where the case 
was tuspiciougf and the witnesses were foreigners, never likel/ 
to return to Ef^bnd. 

* mission should 'issue to examine a material wimeas, who was 

out of England, and refused to attend the trial. The witness 
was in Scotland, and so out of the reach of the proceae of an 
English court. Sellon's Practice, 4 1 8, 420. 
lorn, 187, ^ 3. The affidavit to put off the trial was, that A n n*? a nn- 
"m^^^ terial witness in the cause, was major of a regiment beyond 
™ sea, at a place named ; not alluwcd, Ijccause there did not 
appear to be merits in the case; though perhaps it would have 
been put off, if merits had been shown. 
Iiofll, § 4* The affidavit to put off a trial for want of a material 

4 Bair. 161S. ^ugt be iq ihe cause ; show the party has such a 

witness, who is material to the cause, and there are reasonable 
hopes of producing him, if the cause be put off for trial* 
1 TT. Bl. 6»7, § 5. In this case, the court held, that the affidavit of an attor- 
Sjj!^" *' ney's clerk, to put off a trial, should state that he 5s particularly 
acquainted with the circumstances of the cause, itnd has the 
management of it. See 2 Caities' R. 3h4 ; I ]^ lers, 217. 
1 EO&.LT, R 6, And in this case, the court refused to put off a trial on 
m*Ti ftm ttit account of a cnaterial wiiiiess' absence, by whose lesiiiuony the 
defence of slavery was to be established ; for, said the court, 
it is an odious defence, to which the court will give no as- 
sistance." " It is as much a denial of justice as the plea of 
tikn enemy, ^ which the court always discourages* The defence 
was, that the ph., who sued for mariner^s wages, was a slave 
to the deft. It is to be inferred from this case, as from many 
others, that the court conceived its power to put off a trial for 
the absence of a matcrinl witness, was disrrrtionarv : and that 
it was fit to exercise ibeir discretion, and aiiovv time, or oot» 
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10 obiaiu bis testimony, according to the merits or demeritf of Ch. 194. 
the claim or defence such testimonj is intended to support. Jirt, 6* 

7. So the party moving to put off a triali should show he v^"v-^/ 
IS ready to admit necessary facto that are only of a Ibrm to be ^* 
proved by witnesses. 

^ 8. so where a witness will be absent eighteen months, a JW. Bl. 48S, 
special case is reqoisiie to put off a triai for want of his testt- '* 
mony. 

§ 9. The court will enlarge the time of trial where a wit- LQiffi,282. 
ness cannoi be come at, and the other party, though the wit- 
ness was abroad before the action was commenced, and not 
returned since, refuses to admit the effect of his evidence. 
These casefi, being founded in reason and the principles of the 
common law, are «very where to be regarded. 

§ 10. Two indicted and tried for larceny, and the jury ao» nMMi.ft. 
quitted one, but could not agree as to the other; the court 
discharged the jury of the indictment, and the one acquitted 
cv>as ordered to go without day ; and the iodictineat continued 
as to the other. 

If from the number of prior raiises, the pit. has no reason ^^Cainrs'lt 
to exppct a trial, tlioui;n by iiiiior^een events alter causes yy^nji^^ 
come to trial, Uie court will not order judguient, as in case of 
a nonsuit, nor costs, nor stipulation to have judgment of non- SCainm'R. 
suit. On motion for not going to trial, the attorney in the ^^^^.^ 
cause roust state in bis affidavit, the cause was not brought on Wwib. 
for trial. 

Ca9es in ^^ew York* These are usually on the same princi- i Caioes* R. 
pies as the English cases, with some few variations. ^ 

The rule in that State is not to grant a rommi«s!on to exn- ^ John%. R. 
mine witnesses abroad, and to delay the trial accnrdins^ly, until 
aftnr issue is joined in the cause; on a motion to put off a trial and Cote- ' 
for llir^ cause, the nature and amount of the evidence out^ht to man, W. 
be disclosed, and till issue jotnt;;d, ihc court cannot set; how it 
will apply to the oause. 

§ II. If the deft, neglect to give notice of a motion for a i sdtmt, Cu, 
corotnission to examine witnesses, until after the cause ts no- B't^. 
ticed for trial, be cannot have the benefit of his motioot but on 
paying costs. 

^ 12. Where the pit. neglects to go on to trial, on account 2 Johns. R. 

of an absent witness, who is material in the cause, and who 48o. Mnrselat 
had been duly mbpanaedf he is not obliged to stipulate, to- ^^°PP^* 

prevent a nonsiut. 

^13. A material witness fnr the pit. unexpectedly went 2 Johnt. Ca». 

abroad, so that he could not be sabimnacd for the trial ; the NUon v, 
' Haltotfcii 



ro- 



court held this was a good excuse for the pit. for not p 
eeeding to ft trial, pursuant to the stipulatkm made to that 
eftct. 
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Ch. 194. § 14. To riiani^e the venue in a cause, it is not enough that 
Art. 6. material wiinesses reside in anolhur county, but the party must 
\^^^''>/''S^ sIjow there is some material fact happening in the codhiv, to 
IJohns. Cas. which he wishes the venue to be changed. Three rnoiiilis is 
8W. sufficient for executing and returning; a comuiibbioii Iioxn ixia- 

617 ^^''^ ^^^^^ arrival in London. 

1 DallM 251 ^ ^^^i^w^ 9^* The ph., after stating the want of 
' * a material witoeaa, who bad been iubpanaed, put off the trial, 
on that account ; bat the court granted a rule to the deft« for 
trial next term, or non pros, 
Huntlr's^'' ^ affidavit of one, who was landlord to the deft, 

ime «. in ejectment, was admitted, on motion to put off the trial of 

Kennedy. the cause. 

1 balbf«9. ^ 17. On an affidavit of the absence of a material witness, 

the trial of a misdemeanour was put off ; but the court s-iid, it 
should not be a precedent. Deft, was a minister, and indicted 
fur marrying kc. against law. 

2 Dallas, 44, 6 IS. Where the witness was an attorney of the co urt, and 
\\W\tc 9 ^^^^ promised to attend, helrl, it was not necessary to take out a 
Lyncli. iubpana, III order to ground a motion to put ofTihe trial. Jc J. 
1 Dallas, 185. ^ 19. In this case, ou affidavit ol llie absence of a material 
iTo''* "diuVt ^'*'**'*> court put off the trial, refusing to inquire what his 
two testimony would be. This was carrying the court's iodalgence 
eonMonbj to a great extreme, contrary to the general principle of prae- 
one does not inquire what the testimony would be. Whereas, 
judgment u the court had mquired into the nature and amount of it, tn 
agMMtbotb* the presence of the parties, it might have appeared to be 
New Jersey, wholly immaterial, or to prove no fact but what the other par- 
1 Foaning, would admit. 4 Binney, 243, Davidson e. Brown; 3 

Day, 280, 308 ; 4 Dny, 471. 

§ 20. Massachusetts. In llits State, puttinc: off a trial or 
continuing the action, the usual term here, on account of the 
absence of a material witness, rests principally upon two r:ic 
of llie Supreme Judicial Court; one made at Portland, July 
IG, 1789, which directs, the party " sball file an adldavit, in 
writing, under his hand, naming the supposed absent witness, 
mentioning the reasons wherefore he has not provided him, or 
his deposition, and inserting the facts he expects the witness 
will testify, and the grounds of such expectation," to enable 
the court to judge &c. ; another rule of the same court, made 
at Boston, February term, 1796, which adds,'* if the adversa 
party will admit, that such absent witness would testify to the 
facts stated by the deponent, in his affidavit, if present id 
court, and that the same shall be received and considered in 
the trial of the catise, in like manner, as if such witness hid 
personally so testified in ronrt, ihnt in such cnse, the action 
shall not be cootioued ibr such cause only." These tworukiy 
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the result of prnctice and experience, embrace all iliat is es- Ch. 194. 
sential on liiis siibjei t ; and in carrying into effect, the usual Art. 6. 
question is, — Does the put ty's case come within the principles v^»-v^^/ 
of these rules ? But a few decisions have been had upon tbem 
in our practice ; these few have been already stated. See 
these rules and cases further explained, Ch. 187» a. 3 ; Affi* 
davits and Ihdimtu, and Ch. 87, a. 2 ; Cb. 90, a. 12 ; Cb. 
112, a. 5; and head Dedimut^ and Depositions, and Affida- 
vits, ill the index; also - Continuances or IiDparlances» Ch. 
175, a. 18. 

{ 2\. Krror from the Circuit Court for the District of^^Crancb, 
Ge.irgia. Assumpsit on a special promise to pay interest on ^ jh^iJJ^ 
a decree in chancery. Held, 1. It is not necessary the trnn- 
sciipi of the record contain the names of the jurors &:c. ; 2. 
Though it appear by the record the pit. below was an alien, 
and by a war breaking out is become an alien enemy, after 
judgtnent below, yet he must have judgment alBrmed above. 

§ 22. The ph. declares against A &iB jointly, as in custody, 7CrHnch 
but in fact only A was so. Held, the pit. cannot abate his i»4, Barton 
suit as against B, except empowered to do so, by the officer's f ^^^^^ ^ 
return, as to B, that is, that B is no inhabitant of his District, *" 
(Viri^inia) ; then the suit may abate as to B ; and then the pit. 
may have judgment acainj^t A alone. The ph. in Virginia is 
not bound to declare till all the defts. have appeared, or the 
suit is abated as to some ol liiem : was debt on a judgment 
in Maryland. Judgment against A alone, below, reversed. Mo«stial. ih 
Same principle in Massachusetts, Ch. 176, a. S, s. 1 1, Nor- Mom, a^mV. 
croft «. HalloweU j Ch. 175, a. 8, s. 13 to 17. Six heirs ^ 
gave a joint and several bond to the administrator, to pay ' 
their parts of any debts he should be obliged to pay. All 
were sued ; two only arrested. Judgment against the two. 

§ 23. Motion. On a motion, and no opposition, the court Colemaa, 
only inquires if notice has been reeularly served. An appli- l!^"'?^ 
cation lor a new trial, on nrconnt of newly discovered evi- 100.- 
dence, is an enumerated moiioM : so is an application for judg- 
ment, on a tVivolous demurrer ; and if the notice of motion 
specify it will be grounded tbereoo, it will give the applicant 
a priority before other enumerated causes, and endtk htm to 
judgment, on reading the affidayit of service, and of general 
notice of argument, if no opposition. To gain a priority on 3 caiDe»' r 
a motion for judgment, on such a demurrer, the notice must iss. 
state the frivolousness, as the groimd of applioatiott. 

f 21. A motion 10 arrest judgment, is a non-enumerated 2 Cnln s' n 
one ; and the reasons need not be specified in the notice, as 221, Hough 
they appear in the record. Every objection to brineing on a cain^R. 
motion, must be made before the arsruments thereon are com- lOd, Aos- 
menced j and if not so, is waived j and the court will infer ILi4^j2!**'' 
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Cb. ]94. what ought to Lave been inserted in an affidavit to support ft 
«tfr<. 7. iDotiooy and is not, did not exist. A trial hy reooid is t noo- 
K^^v^j enumetftted motion. 

1 Caines' It ^ 35* The applicant is to be confined to the objections, in 
cStifst' bis notice to tbe other party. Alexander r. Esten. Notice 
](M 1^ "^ust express time and place, or it is wholly defective i bitt of 

CHint's' R86, motion, need not state where the cour^ will be held. Notice 
Toweft' ^^^^^ staling the day of the month ripit, is sufficient, though 

Wilson.* mistake the day of the week. ^Vol^e v, Horton. If the 

party service; notice, has not kept a copy, he may, by parol 

evidence, prove the contents. 

Art. 7. Usages in different Siaies* 
Cbipinan,26, § ^* Psnnofil. The couU docs not give judgnaent 
Oliver r. * ' agslnst the sheriff for an escape, on menu jtroemj till the pit. 
chamlwr- enters into a rule, to allow him the benefit of the ongioal 

judgment, he indemnifying tlio pit. from costs. 

§ 2. /n Massachusetts, See Paine v. Mc Intyre ; Phelps 

«. Hariwcll ; PaddelfnrH v. Hall ; Paine v. Gill al. ; 

Blancy r. S irgeant ; liarncs xk Bull &£ al. ; Brown v. Bull ; 

Thaxter v* Weston ; Gould v. Barnard ; Batchelder v. Baich- 

elder ; Brown r. Swan ; 13 ing» v. Snow, and many other 

cases^ in this work, depending on usages in this Stale. 
Kfrhy, 19, ^ 3. In Connecticut. Recognisances for special bail, taken 
jes^-Kirb' ^ adverse party, are well taken, though generally ie the 
m, Snow ft county treasurer. A defective service of a writ of error can 
•I. V. ADtrim. be taken advantage of but by plea in abatement. 3 Day's 

Ca. 5fi3, Bulkley o Starr. When a citation is served on the 

conservator, he is entitled only to reasonable notice ; and if 

the time be too sliort for him to prepare bis case, the court 

will allow him time to do it. 
Kirby,232, One possessing the court's files, is ruled to bring them into 
^fylf^' coiirf, within a lime named, and if he neglect so to do, he is 

liable to the process of conlen»pt. 

2 Day's Cn. A deft, in error, living in another State, is well served by 

h*^^^ copies of the writ left with him, by indiflfereot persons ; and 
«. Dri^bL ^1^1^ IjI^ attoTBcy, residing in Uonoecticut. And Id. 416, 

Bennet e. Howard ; see Service of Writs, Ch. 175. 
K;«*y» — A motion for bonds for prosecution, is too late after the jury 
Ricimnirr! is impannellcd. Where the deft, is entitled to costs, on the pltV 
Way.-Kirby, discontinuance, the deft, cannot have them in a subsequent 
tf^JamwL*^^*'' nctif^n regularly entered on tin- docket of the Com- 

mon Pleas, and called thrr* times, and neiiiu r party appear?, 
is discontinued ; and can be revived but by consent of both 
parties. 

] pay's Ca. Assumpsit on the joint contract of A &. B, and tbe writ 
^^Buu'^? describes A as living ou^ of tbe State, and is served on the 
Day'itCa. service is good, though A letoro into Coiuiectieut, and there 
m 
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liecome qd inhabitant before the return dMj* Two defts. are Ch. 194. 
sued for a book debt, one pleads the generel issue, decided Jirt* 7* 
egainit him. The other pleads nil debet, and found for him. v^^v*^^ 
Judgment for costs for both defts. Rockwell v. Slieldon, 2 
Dny's Ca. 305. A zpnernl order by a judE;e of probnic, to 
sell all ilic lands of an insolvent, extends to all his estnte 
known to the judge, at that time. A judgmeat 00 a cognovit iCaiaet'B. 
may be entered in the vacation. 4Si%. 

4 4. Further cases in J\cw York. See a. 6, 9. 10 to 14, l Caines'R 
and oilier cases. Where defis plead seve.aliy, the cause is 
Still endtled against all, but notices tu}« inust be served on Caiiies' Ca.ia 
each. A cause eaonot be set down for hearing, in the court £tn>r,8e. 
for the correction of errors, till cases are delivered* Hallet 
b a], s. Jenks, 3 Crancb, 210. 

§ 5. If a cause come before this court, on appeal from an ^ Cnines'Ca. 
interlocalory order of the chancellor, and the whole merits of 
the case appear, this court wiU make a final decree, and di- ingitoo. 
rect him to carry it into effect. 

§ 6. The court will not, thou£:h requested by both parlies, 3Caines' R. 
take cognizance of a rimsp, unless hronght judicially before it. c^L*™^' ** 

On an intended [tuiiioii to set aside the report of referees, ' - 
a judge's order expires with the term. 3 Cairies' R. 152. 

§ 7. If all the defts. be not broiiglit in, aiid tiiose appeariiis; acaines'R. 
enter a rule to declare, the pit. must do so, or get kirilier Shaw U 
lime } and to entitle him to it, from time to lime, must show 
be is proceeding to outlawry against those not found, and this 
is sufficient $ but if be do neither, be will be liable to a non 
j»Vf. on the application of the defts. brought in. 

^ 8. A counsel, at iiift priut, if asked, must state whether 3 Caines* k. 
his client has a defence. When the public prosecutor is at- ^^l'^^, 
tending the duties of his ofhce, his causes, though called on, McVkkar b 
are not put at the foot of the callendar ; but if, after tlie crim- «• Ald«o# 
inal court is adjourned, younger issues be tried, he will lose 
his preference, and be liable to nonsuit as ollu rs are. 

§ 9, A younger issue being tried, is not always cnnrlusive, 1 Caines'R. 
that a cause might have bei n broiight on, as ihe co'Ut niny ^^'^^^****'* 
sometimes take up a cause they think short, when they would 
not a Ions: one. 

^ 10. If the pit. by consent of the court, is discharged from l Calnes' R. 
bis agreements, the defi. is restored to all his rights he had k/j^^"^'^" 
when it was made; and it is a rule of the Supreme Court to -Tia^Hs. 
lake no notice of agreements between attoroies, unless in 
writing. 

$ 11. All causes must be noticed for the first day of the ^ Cnines' k. 
term, or the omission excused $ but a party's misapprehension j^vv^j^Qn*"" 
«f a rule, has often been received as an excuse. 

§ 13. A cause is not ready for argufeenti till the points are a Caiiie«*K. 

878. 
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Ch. 195. 

Art. I. 



1 Caines' R. 

616, 
Shuter r.^ 
UiUlet. 



3 Caines' R. 
885, Jackfton 
Parker. 



puf in writing ; and il only verbally stated, the court will not 

sutfer the argument to be broudit on. 

§ 13. A jude:e's certificate of probable cause, does no! stay 
proceedings, unless accorapanied wiib aolice of motion, kirby 
V. Cogswell. After verdict for tlie pit. and such cerlificaie 
granted, the court will not order the deft, to bring; into conrt 
ilic biun lecov eredi ihough the pll. swear he is leariui ol iusmg 
his debt. 

<^ 14. Afier^ verdict Ibr the pit., if be neglect to makeup 
the record, the court will permit the deft, to do it. 



CHAPTER CXCV. 



Art. 1 . Cosis. 

§ 1. These apjiertain both to civil and criminal proceedings. 
They are also of importance as they respect the rights of 
parties; — as they respect pleadings; and as they respect 
practice. But costs are taxed not only in very djlierent 
ways, but on very different principles, in different countries 
and states ; partly on the principles of the commort law. partly 
on the grounds of statute hiw, and partly on the score of 
practice. A mere sketch only of them can be considered 
in this place. Also costs are allowed in a multitude of cases^ 
in a manner that has made it convenient and proper to men- 
tion them in stating the case for other purposes ; the costs 
often being a condition on which some point has been de* 
cided ; as where tlie party has been allowed to amend, to 
ha\T a continuance, to replead, 8ic. S>:r., paying costs, to 
which numerous cases no reference can well be had, but by 
a copiotis index. In this chapter, costs in Massachusetts will 
be briefly considered, under sev^eral heads ; and theu costs in 
some other States &.C., and some lew English cases. 

(ij 2. General principles. There were no costs in error, 
at common law ; or in any cases generally, by the name 
of costs. Bui in reality custs were allowed as part of the 
damages, wherever damages were recovered. 3 BI. Com. 
399 ; 9 East, 298, Phillips f7.Bacon. To recover costs on die 
statute of Gloucester, 6 £• L c 1, there must be pit* or deft.* 
demandant or tenant. 
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^ 3. Jutlgrrfent against two, error brought by one, and Ch. 195* 
qnnshed, the deft, had his costs, because error brought by Jiri. 1. 
one, was irregular. 8 Mod. 317, Cowpcr v. Ginger. v-^p-^-v-^^ 

§ 4. Verdict for the deft, on the first trial, and cause de- I0£«st,4i7, 
cided for the pli. on a second trial; pit. lias his costs of the ftJ^J***** 
second trial ; — but otherwise, had ihe parties made a case after 
the first verdict, as in that case, the cause being decided for 
die ph., the deft, is found in the wrong. 

$ 5. Held, where a case is reserved, and from an insuffi- 8D. fcE. 
eient slate thereof, it is necessary to send it down to a second ^^JjIj^^*^^^ 
trial, and nothing is said as to costs ; the party prevailing on smitEi^ ' 
this second trial, b not entitled to the costs of the first, ai&o Lick- 
And it seems to have been held in this case, that where nothing ijy. 
is said as to costs of the first trial, and they are not reserved 4 £.131. 
to nbide the event of the second verdict, the successful party 
on the second trial, is not entitled to the costs of tl\e first, as 
Mason u. Skurry, Dous;. 421 ; Shooibrcd r. Auti; aiu\ Ifol- 
royd cited Kirk v. Nowell, t D. &: E. 267, to shew this rule cnwp ^^y-. 
obtains as to costs of pleadings, where, if botli panic? ni aj - i -*. ivdy^, 
fault, neither is entitled to costs ; as in instances of repieuiicr, 
and where Judgment is arrested. 3 VVils. 140. 

^ 6. Where there is a covenant for further appearance} as 3 Wood's 
the ooonsel of B shall advise, and noibii.g is said about the 
costs diereof, the costs must be paid by bim to whose ase the 
fine is levied. 

$ 7« When the deft, pays money into cotirt on certain 4 D. e. 
counts, and the ph. takes it out of court, he is entitled to costs ' | ''Hie 
on those counts only. And the court said, this rule was fourd- ** ^ 
ed on principles of justice. So far only the deft, adiuits the 
pit's, right of action. 

$ 6. If the pit. have a number of counts la his declaration, Doujr. 677, 
and have a verdict in liis favour, he has costs on all hiscoimls; Butdier*. 
verdict was for the pit. on the count for trorrr, and for the 
deft, oil the count for words. On this, costs for tl>c deft, were 
moved for; but lieid, as above. And Buller J said, the prac- 
tice was uniform, not to allow the deft, costs in such a case. 
It diiSered, be said, from cases where different issues are 
joined, on different pleas ; for in those cas. s, the deft, is al- 
lowed his costs on the issues found for. him. 

§ 9. Where a statute gives a certain penalQr to the party salk. 906^ 
aggrieved, he shall recover costs also ;-^ut otherwise of a 
common informer ; he has no costs at common law, or on the ^^^^^^o* 
statute of Gloucester. 

5 10. Hut if a stntnte creates and sjives certain dnmn2;es, 3 Salk 114. 
there are no costs ; nor has a common informer aoy costs, 
unless specially given, 

voi*. VI. 71 
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Ch. 195. CM* Two counts for disturbing the pit. in two distinct 
Art. 2. commons. On the first count the defu sufiered a defauh ; 
s-^'v^'w^ and judgment against him, and for costs. On the second count 
CM^ij^*^ there was an issue jointd and found lor the deft., and costs 
H»»ir« for him on this. Thouii;h urged by 6 E. I. c. 1, the pU- was 
entitled to costs of llic whole record. Curia. Where we see 
tvso distinct causes of action on the record, on one of which 
the pit. suceeeds, aod the other U fotiod for ibe deft., we ere 
bottod to give two distinct judgmeotSt and so io assault and 
battery against two defis., if one suffei;;^ jodgment by default, 
and the other justifies and obtains a verdict, there must be 
two separate judgments on the record* Recognised, 8 D. & 
E. 476. 

4D. 10, ^11. Paying money into court. If the deft, pay money 
^ into court, ai)d the pit. take It out, and move Tir costs, he 
shall have iherii to that time; but if he coes on to trial, n;i(l 
there is a verdict fur the dull., the pit. bUuU uul havt: liie cuiais 
to the time of such payment. 

6 D. & c. ^ But the pit. is entitled to the costs to the time the 

466. Lorek V. mooey is so psid in, though be afterwards enters the record 

Wright. 1,^ withdraws it. 

6 n .V E. { 13. A proprietor sued for nine distinct rights, and re* 

BniMirait* covered three of them, and on these issues had costs ; and 
•.Bndfofd. failed on the other six issues, and on these issues the court 

held he must pay costs. 
2W. Bl. 800, § 14. Held, if the pit. recovers on one of two counts, he 
Brirf^t V. i]as costs, but the defts. have none. So if he has a verdict uu 
•ni liMf. ' count, bo has costs on the whole declaration, though it 

contain several counts. 2 Bos. & P. 49, Spicer e. Teasdale, 
in the C. P. ; but this practice was altered, 334. 
Aet. 2. Coiit in MastaduueUi^ tiaiutei. 
Matt, act, ^ i This sct pTOTides, that ^ m all actions, as well those 
Oct 30, 1784. of ^,1," tfinif as Others, the party prevailing, shall be entitled to 
ch.ff.'^ia' ^^'^ '^S'*^^ ^^^^^ ae:ainsi the other." This is the Province law 
revised ; and on this, as on tlic provincial statute, our uniform 
practice has been to tax cobts for nnd acainst executors, 
administrators, and wards suins: b}' E;uardians, and minors su- 
ing or defending by them, or uexi friends, on judgments for 
or against them. 

IImi. let, ^2. By this act, no action csn be sustained in the Com- 
mon Pleas, " when the debt, or damages' demanded shall not 
Maioe act. exceed £4, unless by an appeal fiom a justice of the peace, 
ob.ae,ib80. saving such actions wherein the title to real estate may be 
concerned." And if any action be originally brought iu ibe 
Common Plen-?, and judgniont he recovered for no more than 
£4 debt or damages, t)to pit. shall have only one ^uafter 
part as much costs as debt or damages. 
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§ 3. This act provides, that in all actions on the case for Ch. !95« 
slanderous words, of assault and battery, for Jalse imprison- Art, 2. 
mrnt, and malicious prosecution, if the jury assess dama2;es >>«^*v-'^ 
uadt'i' JC4, the pit. has only ball' as luuch costs as damages j J^'i^** 
and in all actions in which the title to real estate is not in j^gj, ^ 
question, and tbc pit. recovers less than £4 damages, he re- 
covers only one foarth part as much costs as damages, un- 
less, w the opinion of the court, the pit* had reasonable ez* 
pectation of more than £4 damages p provided if judgment 
be on the report of referees, full costs are taxed, thoogb the 
judgment be under £4, unless the report itself directs, other- 
wise. Now $20, in all these eases, instead of £4. 

<5> 4. This act, (tlie Province law revised,) provider, if Act Mnrcli 

an nnrefi'^onaMe petition be presented for the snle of the i?' 

' * , Mass. act 

estates ot tnmors, or persons non rompna, the court may award March ^ 
reasonable costs for such respoudeots as shall appear, and ob- 
ject &c. 

k 5, This act provides, if any one or more of the inter- Mass. act, 
esieil parties applying, refuse to pay his part of the costs, on Ji[^*\,J*|5j 
an account, notice, and allowances, the court may issue exe- petition.— 
'cation therefor ; but not against a p^rty who does not join in ^fjf 
the application for partition, Coffin «• Rowe, Essex, Supremo 
JudieiaJ Court, June term, 1769. 

{ 6. But if the respondent appear on record, in partition, 
eoats will be allowed against him. Palraer «. Downer, Essex, 
September, 1802. But in partition tbe respondent does not 
pay costs, unless he pleads, or at least appears on record. 

% 7. This act, {homine repUfriando^) provides, if the pit. Ma^s. nt^ 
fait to proscctite, tho deft, lias costs. nsT*** 

^ 8. By this act it is i nacied, that the Supreme Judicial Mass. act, 
Court, or Court of Sessions, may tax lej^al costs for j istires, March 8, 
officers, assistants, jurors, witnesses, and court charges, where JJJ'^m^ 
the person accused is tried or not, or wheiher he he convicted cb. 82,p, 
or acquitied, to be paid out of the county treasury, on a^i^i** 
copy of tbe bill of costs, made by the clerk. Witnesses are 
not to be summoned for tbe State, but at the request of its 
attorney. 

This act provides, that prisoners, committed for oflfences Mass. ac^ 
agpmst tbe State, unable to support themselves, be made the j^^^ Jl^^^. 
charge of tbe State. The county treasurer advances the ditionai 
charges, and is reimbursed by tbe State, not exceeding 5s. i^^"'""^ ^b 
ft week. 

$ 9. In all criminal cases, where the nccused is nrrjuitted, 
the Stnte does not priy costs; but where he is convicft d, he 
is adjudiicd to pay costs, in all cases, except \v\]crv. liiere is * 
a jiidgraent of death, or where the costs are iocluUtd in tbf 
forfeiture. 
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Ck* 19S. 9 10* Tbii act autboriaes tlia Saptmob Judicial Court antf 
Jtrt» Sm Sessioos to dispose of convicts, in service, for coats of proaa* 
s.^"v^^ eutioBy who have been therefor imprisoned diree mootbii for 
Wmi. »cl, a term of service not exceeding two years, for payment of 

1799 _ * snch costs. ; — and if such disposal caonot be made, thr court 
Maioe «ct, niny order the sherid to libernte such convicts, on aucb terms 
ch.aa. gjigji {jg deemed brsl for ihe State and county. 

]llass.«ct« § 11. This act enaLilc^ the Sessions to liberate persons con- 
Jane 4, 180S. victed before justices of the peace, in the same maimer, aad 
on the sane termi , aa if coovieted bafim aitber the Sitpreaa 
Judicial Court or Seasiooa. 
Mass. act, $ 12. Thts act authorizes either court to liberate poor cou- 
1^^^ ^* Ticts, who havebeeoiu prison three months for fine and coata only, 
and having no estate, ou their giving their notes to the county 
for the amount of the 6ne and costs ; and the Municipal Court 
in Boston hn5v the same power ; March 20, 1818, paid out of 
the State treasury. 

^ 13. Tliere arc several other statutes as to costs in par- 
ticular cubus, as audita querela, outlawry, pruUalc appuak, 
forcible entry, defauhs, nonsuits, endorsing writs, trustee ac- 
tions, inqueata of office for the State* reneva, diaclaimer, 
actions improperly sewed, brought in wrong counties, tu. 
generally noticed under the reapecti?e heads* 

^ 14. Legal costs in Massachusetts have ever been regu- 
lated by fee bills, in most cases, from time to time. These 
have been repeatedly varied and altered, according to rirrum- 
stances ; and whenever costs have been allowed gr't)craliy, 
it has been uoderbtood, costs taxed according to the existing 
fee bills. 

Art. 3. Casct decided in Massachusettt. 
Essex, 19M^ ( 1 • Held, cosis are attached to the damages, and, there* 
Fatch e. fore, if Only damages, as the amount of the rent be refonvd 

by rule of court, the referees may settle the costs. 
6 Mbm. b. ^ 3« This was an appeal from a judge of probate's decree^ 
375, riuwc, and entered in the Supreme Court of Probate, and the neat 
iKw^ term the appellant fnilod to prosecute his appeal, and held, 

the appellee must tile his complaint for afiirmntion and costs. 
Essex, Nov. ^ 3. This was a motion for costs on a mandamus to the 
term, 1798, Court of Sessions, in relntiou to locating a hiphw'av : m\(\ the 
Uaveriiill. court held, that there were no costs m cases oi niaudamus ana 
t ceriioraru 

1 Mass. B. $ 4. If the pit. recover less than £4, he baa opiy out 
quarter coats, uiough it be a trustee action ; aad only h^ aa 

v^^oo iQQ^ii £||g|g damages, m folse impriMnment, aanult, ala»- 
der, &c. 

§ 5. As to costs in errari aee Cases in Error, Ch. 1 37 ; 
jMtti in aimdiy tniatee i€tioBi!i ae« Tkostee ActiMii, Cb» ^ 
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coMs tn m eawB of wajrs, see Ways, Cb. 79* Deft's. dis- Cb. 195. 
cliimer found agaiost biro, pit's. coBtSy Ch. 176, a« 12. Where «^it. 3. 
pit. has coste after default, Wells & aL v. Baoiater Ik trustee, s ^ ^/^i^> 
Oiber single cases in tbis article. 

6. Tliere are no costs where judgment is arrested, un- i Mass. ft. 
less for titf insufBciency of the declaration. 2 IVTass. R. 509. 

§ 7. Reierees have power over the costs, and tbe judgment a Man. R. 
must conform to their report iti this respect. 

8. Where the first judgment is reversed in part, the costs 3 mbm r, 
stand. As w here the pit. recovered damages and full costs } 234, Lincohi 
and OD tbe review, be recovered one cent damages. Held, *' Gooldinf. 
tbe deft. sbaU recover tbe difference of the two sums awarded 
as damages, and full costs of the review. And as a general 
rule, where on a review, the first judgment is reversed but in 
part, the court has no jurisdictioo of the costs of tbe first 
trial. 

§ 9. New rule, as to costs, adopted by the court. See Beck- 2 Mmm. EL 
ford V. Page, Ch. 115, a. 7, Costs. Where the pit. sues tbe 
maker and endorser kc., Ch. 20, a. 13, Bills he. 

§ 10. The statute of 1 803, c. 155, s. 5, as to costs, exlends 4 Mns^s. R. 
to actions brought upon fictitious demurrer, as well as those in ""'^J^ 
which there is a verdict 10 the tower eonrt. So is tbe statute Jr. 
clearlr. Pit. has his costs before the appeal, and the deft, 
bis after* 

^ 11. If tLfme sole pit. many pending the suit, and the 4 M^iss k. 

writ abates, on a plea in abatement, she shall pay costs. Whetf Hamc* 
1 T /• 1 111 • 1 1 /• • *^ . I I Cprlm, jr. 

tnp dctt. abates the pit s. writ, the deft, is ronsidercd as pre- 
vailing in tlifj cause ; but costs are not allowed to the deft, 
on a respoiidras oyster, for then he has not prevailed in ihe 
action. JLulcment ac;;niist the wife, ;tnd exeeuiion is ag;ainst 
her in several cases ; but oa it ihu husbuud's body oi goods 
cannot be taken. 

^ 12. Motion for a €eriiarari to a justice of tbe peace, who 4 h«m. 666, 
bad fined a soldier of the militia for misbehaviour at a review orcnA- 
fac. This being denied, costs were moved for. Curia* Were 
we to grant costs in tbis case, the only mode to enforce their 
payment, would be by attachment, on which tbe party must be 
committed, and in such case, he must lie in prison until pay- 
ment, though utterly insolvent. The act for the relief of poor 
prisoners, not extendins; to persons so committed. Costs re- 
fused, for these reaions. I'hough implied, the court would 
have grauted them, li they could have issued execution for 
dwm. 

( 13. Held, if the Court of Common Fleas refuse to ac- s Ma». R. 
cej^t a report of referees, 00 tbe referee act, for a defect in ^"^^^^ ^ 
their autbority, no coals can be allowed. It did not appear, HMker. 
§ut what cause the demand was. Each party are equally 4 
mponsibto ibr a defoctivo or insular submission." 



Digitized by Google 



566 



PLEADIJNGS. 



5 M:i-v R. 
Field 

•I. «. Flnt 
MiM.T« 

Corp. 



6 Mas?. R. 



7 Mas9. R. 
286, Hay- 
ward V. 



Ch« 195, } 14. If a iiiisiake arise in taxing a bill of costs, as omitting 
t^rt, 3* the travel and attendauce of witnesses, not discovered tili 
execudoo was issued and satisfied ; held, the court could 
not iaterfere in a suminary waj^ (on petitioD,) the remedy b 
bj writ of error, assigning for error^ this mbtake. If the 
error be confessed or proved, we can give you reKe( by re> 
versing the former judgment, and entenng a'right one.** Tba 
former judgment was in this court. 

§ Costs to both parties. Replevin, issue joined onlfae 
^J.Hii». P^^'s. property in the chattels. Jury found property of part in 
dale'jr. t^ie pit., and part not. Held, each party was entitled to 

damages and costs. In replevin, said ihn court, each party 
is an actor; in this case, each party has prevailed | costs 
* taxed for each party ; as each also has damages. 

^ 1(3. Til is action was referred and continued several terms 
under the rule of reference ; held, the party recovering costs, 
shall be allowed to tax his travel at the term when the rule is 
entered into, and bis attendance from thecommeocemeDtof the 
term, to the day on which the rule is entered into. At the 
term when the report is made, he may tax his travel and at- 
tendance, ttU accepted, recommitted, or discharged ; and it 
each intermediate term may tax his travel, and one day's at- 
tendance. 

§ 17. Costs to one quarter the damages, on statute 180T, 
c. 122, s. 2, recovered in an action, commenced in the Com- 
hion Picas, where those damages are less than $20. does not 
extend to the reports of referees, and judgments thereon. 
§ 18. In this case, held, the limifation in said Statute doas 
Tf^S^"'^^ not extend to trespass guare clau^^um frpfrif. 
smss R ^ ^^^'^''^ the pit's, demand is rfMiuruJ bnlow $20, by a 
535, Barnard ^ set-ofl', he has his costs ; but otherwise, where the items is 
V. Cnrti*. the account are proved to have been delivered, and received 
in part payment of the pit's, demand in liie action. In tbis 
last case ibe pit* knows his demand is reduced in the otbeff 
the set-off is at the deft's. election. 

$ 20. In the Common Pleas the ph. recovered above f 50 ; 
the deft, appealed, and in the Supreme Judicia] Court the 
damages were reduced below $50 ; the ph. was allowed sb- 
gle costs only. 

§ 21. And where the pit. recovered above $50 in the Com- 
mon Pleas, and the deft* appealed ; and in the Supreme Judi- 
cial Court the pit. recovered under $20; he was allowed only 

one r|nnrter as much co?;ts as damage?. The action vra^ 
comnicuced in the Common Pleas, and was for work and 

laboiu'. 

9 Maw. R. § 22. A devise of the income of lands, is, in effect, a de- 
i?.^.R«^.^ vise of the lands. On ^ petition for partition, the |>artie« 
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i^ed a case for the opinion of the court ; held, no costs Ch. 195. 
could be allowed, unless specially agreed, tiiey should await Jirt* 3. 
die deciaioo of the cause. Here was no issue in law or fact v^^^v*^*/ 
jomed. 

^ 23. This was a writ of tdre fadoi against Heard, as as- 9 Mass. R. 
signee of a bankrupt, to recover costs of a former action, in 
which he was ph. ; he pleaded to the scire facias, praying for tl^^'jr. ' 
execution of the former judgment; he had no effects &lc. of 
tlie bankrupt. Held, the plea was good. The jiifle;ment in 
the first action was against Heard as assiE^r^eo ; — but ilie court 
said, it niigln have been against him personally for the costs. 
His plea vTas, he had distributed all the bankrupt's effects 
among his creditors before the scire facias was sued out. 

^ 24. The saijic ph. brou2;ht two actions ae^aiiist the sheriff lOMass. R. 
for the defaults oi uvu of Ins deputies, in the execution of J'cbaiMlSr 
two several processes. The pit. bad full costs iu both actions, 
and held, the 13th section in the act of October 30, 17S4, 
was limited to actions on contracts only, and extended not to 
actions on torts. 

$35. The pit. b slander laid his damages $1000, and re- lo Mass. R. 
covered $1, in the Common Pleas, and 25 cents costs, and ''2' ^^*fi*itL 
appealed, and failed to prosecute his appeal. On the deft^s. ^' "^^^'^ ^ 
complaint, the former judgment was affirmed, and the deft. 

Was allowed full costs. 

§ 20. This wns trespass qvare cimtsum fregit, commenced lOMass. R. 

in the Common l*ieas. Plea, general issue, and nn appeal, i'?: ^"^^"^ 
T»i I ji 1- r >kr 1 t r 1 • ' *^ field ». reiK 

Fit. had a verdict for $i> damages ; deft, claimed costs on son. 

the act of June 21, ISIl, c. 33, establishing the Circuit Courts 

of Codiinon Pleas. As the pit. appealed, and recovered less 

than $100, full costs allowed ilie pit.; for neither this act, Mass. act, 

nor that of 1807, c. 122, s. 2, extends to actions wheieiii the Miruh 1^ 

title to real estate is in question ; of which quare chwtum is 

one. ^30 jurisdiction. 

Other cases of costs in Massachusetts' eouns, see Waite e* 
Garland, Ch. 137, a. 13 ; Galloway v. Pitman U al., Ch. 189, 
a 3. Sundry cases in error, Ch. 137 1 Isley v. Knight, Ch. 
189, a. 3; Commonwealth v. Carpenter, Ch. 79, a. 10; 
Cleveland ». Clap, Ch. 192, a. 6, s. 4 ; Ch. 144, a. 15, s. 24; 
Buckfield ». Gorham, Ch. 5.'3, a. 3, s. 18; Kennebec Pro- 
prietors V, Crossman, Ch. 143, a. 5, s. 17 ; Rnggles &, al. v. 
Ives, Ch. 175, a. 9 ; Hagar v. Weston ; Treat ». Hathaway, 
Ch. 189, a. 3, s. 26 ; Swett v. Bussey, Ch. 191, a. 4, s. 7 ; 
Dawes, Jndije r. Gooch, Ch 149, a. 2, s. 41. 

^ 27. Held, the .<=tatiJie of 1811, c. 33, allowins deft, costs in n Mass. R. 
actions which pits, appeal from jndgmcnts of the Circuit Court 52!*'*^ 
of Common Pleas, in personal actions, and recover not above 
$iOO in the Supreme Judicial Court, extends to actions pend- 
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Ch. 195. infi^ at the time the statute was passed. So this statute applies 
Art 4 in such case, thou£;h the pit's, demand is reduced below ^100, 
K.^t'-sr^^ by the deft's. filinir his demand as a set-off. But on what priii- 
18Slus.ft. ciple Were the iieuis in tliu deiVs. accouul set-oiT, lurmbbed 
**** to the ph. in part payment.^ 

12 MsM R. § Though several persons endorse the writ oo a pro- 
mtthamm, bate bond, sued bj the judge of probate, and he recovm 
judge, V judgment for their benefit, but one bill of costs can be 
taxed. 

12 Mnw. R. $ Auditors have not the power to award costs, refetees 
412. Lyman, have : 2. After the forfeiture of the penalty of a bond is 
i« Wma.^ confessed, the pit. has his costs ; though foutid on a heariog io 

equity, nothing is due to him on the bond : 3. The report of 

auditors npnointed to take an account Sic, becomes bindin* 
and conclusive, if no substantial objection be made to it; 
though not so in itself. The conrt appointed ilie auditors, by 
consent of parties. "Their power and duty are only lo stale 
the account, with vouchers lending to prove, or remarks tend- 
ing to explain, the items." Costs before the auditors are at 
' the court's discretion, and none allowed. 
19 Mrss. B. § 30* As to costs to the prevailing party in probate causes, 
f^' \\^x^t* ^^^^ ayeme coasrt to make a will of lands. Was an ap- 
B^ecd.*^" ' ^ P^^l as to the probate of her will, by her executor. She 
cannot, by her deed alone, convey her land, nor is she safe 
seized, nor can slie devise them, unless by some power fma 
her husband ; and if in making her wiH, she devise more 
estate than io her power, her will cannot be proved. She 
may appoint as to lands, under a proper deed from him. As 
to costs, the court has a discretionary power in these cases, 
Wone allowed, except where the appeal is frivolon'?, or un- 
founded, and this known to the appeilaat. .Not the present 
case. 

13 Mass. R. §31' Case for a malicious prosecution. Both defts. plead- 
636,Brownr. ed, jointly, not guilty. One was acijuitted. Held, he was en- 
SiMfiit fcil. tilled to his costs ; though the other was found guilty. 

Art. 4. Casu of eottt in the courts in JVeu; York, 
1 Jobm Cm. § 1. Where an attorney of the Supreme Court was Mied ht 
^j^^^'* a debt less than $250 } held, the pk might recover full com 
johfii it4S0. against him ; but if an attorney sues by an attachment of privi* 

6 Johns. R. lege, for a debt less than $260, be can recover only the costs 
^'i^Iml** ''^ Common Pleas ; and an attorney being sued in ihe 

Supreme Court, and ph. recovering under $25, bad no costs; 
for, by statute, 28 Sess. c. 93, s. 6, attornies may be sued 
before justices of the peace, as other persons may be, eioe|tt 
during the sitfinfr of tlie court. 

7 Joiin«. R. § 2. Hut if ail attorney of the Supreme Cotirt be sued, and 

^^fc»w'*'**^ judgfucnt recovered against him for a sum exceeding $25, but 
Saekriatr. ^^^^ ^^^^ ^^^^^ 
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^ 8. But where an attorney of the Supreme Court waa sued, Ch.* Id5. 
November, 1809, for $25.93, and had a ui-offot $20.25, ArU 4. 
and the pit. recovered $5.68 ; iield the deft, was entitled to \^^/^^ 
costs. 8 Johns. R. 123, Willet p. Starr. 

§ 4. Qvare clausvm fregit^ and for assault and battery : pit. J^'^'g"! 
recovered a general verdict for $10 damages; he was allowed a'caines^ 
full costs. Pit. recovers less than $2*> in the Common Fleas, 102, Spat- 
by reason of set-ofT : pays costs. Sf'f* \' 

§ 5. In trespass ice. a certificate of the judge, berore whom \ jobn». Cai. 
the cause is uied, to entitle the pll. lu lull costs, may be given 22i,Tow«i» 
after the circuit. I Johns. R. 146 ; 3 Cain. 174. 

9 6. In trupim, assault and battery, damages fotind by the 3 Johns. Cas. 
jury under $5; the judge, notwithstanding the verdict and ^^^^^2^' 
pleadings, may, in his discretion, refuse a certificate to en- caln" V R. 
title the ph. to full costs, if he be satisfied, on the evidence, sas^aae. 
that the assault and battery were not sufficiently proved. 

§ 7. In actions of trespass, it rests in the discretion of the r> joims. r. 
judge, at the .trial, to certify whether the trespass was wilful JJ.ii"®'*^* 
and malicious, so as to entitle die ph. to full costs ; and if he f.is^'Ss, 
refuse a certificate, the court will not interfere, on nn njipeal 600. 
from the decision. The statute intenr^s a trespass done main fide, 

§ 8. Where the pit. recovers $250 dtbt, and damages for 2 Johns. Caa. 
the (leteniioa, on a single bill, he is entitled to the full costs 49o, ciapc. 
of the Supreme Court ; not if less than •jpiuO, by payments 
made. 1 Caiiics' K. 66. 

$ 9. Where executors su :d in the Supreme Court, and re- a Jobiw. Cat. 
covered under AoO; held, rhey were not entitled to recover ^ll'"' 
costs, nor fiabie to pay costs to the deft. Poller. 

( 10. This was an action on the case, for overflowit^ the ^,1"^'"^^; 
ph's. hind ; deft, pleaded not guUiy^ and gave in evidence a 4^.1]o ^ 
permission firom the pit. to erect a dam, and overflow the land Joluia.2l9k 
if necessary. The pit. proved a revocation of the license, and 
the jury found a verdict for the pit. for $9 damages. Held, 
the title did not come in question, so as to entitle the pit to 
full costs under !hr siainto. 

§ 11. In covenant in the S'lprerne Court, for the non-pay- 7 Johns. R. 
ment of rem reserved in a ic i ^* ^ if the pit. recover under .f250, 665, Beecher 
he is entitled only to Uie costs ouhe Common Pleas. 3 Caines' *' 
R. 134. 

§ 12. But in another action for overflowing the pit's, land, 2 Johns. R. . 
which was a special action on the ease, in which the deft. ^ S"^* 
pleaded the general issue, and a justification by right of pre* ^* ^ 
scription ; the pit. had full costs, though he had a verdict for 
^16 only. 

§ 13. Feigned wm. Cases made for the argument of a s Johns. R. 
cause before the coiirt, are not taxable in the bill of costs f on 1^7, Kenney 
commissions to examine witnesses; how allowed. |- vaoiiora*, 

roil. Ti, 72 
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Ch. 195. 
Art. 4. 



1 Johns. Cw. 

lo> Flem- 
lDiii< F.Tyler. 

2 Johns. R. 
877 Kftllogg's 

admrs. v. 
IVilcocks.— 2 



8 Johns. R. 
371*, CurlUle 
*. Bates. 

Juhn^. Ca. 
190, Cable's 
«in. Long. 

6 Johns. R. 
100, Row V. 

and Uamil- 



9 Johns. R. 

S51,Clait«. 

Dewey. 

1 Johns. Cas.i 
986, KiOgiilii 

r. Gouver- 
neur and 



7 Johns. R. 
468, Tease k. 
al. «. Morgaa. 



8 Johns. R. 
831, Low V. 



8 Johns. R« 
836, The 
People V, 
Harden* 



§ 14. Jiew trial. If a verdict be found against the directkn 
of the judge, and a new trial is granted* the costs abide the 
event or the suit. 1 Johns. Cas. 2t9, Van Rensselaer «• Hole. 

§ 15. Exeeuton and admnittratort. An executor' ph. noii> 
suited for variance between the declaration and the writing 
declared on, as offered in evidence, was held to pay costs. 

§ 16. So if judgment be given against execmors or fn^nnn- 
islrators, pits., on dumtirrcr, they rnu'^t pay costs. The general 
rule that governs the English cases, as to uxecuiois and admin- 
istrators, seems to be, that they nnist pay costs wherever llie/ 
njighl have sued in their own rigtit, and wherever they fail for 
a fault in their pleadings ; otherwise they are not liable to costs. 

§ 17. An administrator sued on a note given to his intestate 
for ^90 ; the jury found a verdict for ^15 for the ph. UeU, 
he could not recover costs, nor was he liable to costs* 

§ IS. In this action, the court decided that executors and 
administrators must pay costs on judgment of nonsuit. It 18 
their own riult, in such a case, tlic action is bromiln. 

§ 19. Jiuiice of (he peace- An action for a malicjoiis prose- 
cution was brought against a justice of the peace and another 
person, io which ilie defis. pleaded separately ; and ihe pit. 
was nonsuited. Held, the justice was entitled to doa&le co8is» 
and the other deft, to single costs, to be separately taxed : 
double were by statute. 

§ 20. Qui tarn. In an action qui tarn on the statute for pre- 
venting frauds ; no costs can be recovered by .either party; 
24 Scss. c. 170 : by statute, no costs in such case. 

§21. IVn'fs of error, ff a judgment, decree, or order of a 
court below, is reversed, on an appeal to the court for the cor- 
rection of errors, the appellant has costs only in the lower court, 
and cannot recover costs or damages on the appeal j so do 
costs in this court on reversal <^c. 3 Jolms. K. 553. 

§ 22. If the pit. recovers in the court below, and on a writ 
of error, judgment is reversed above, the pit. in error recovers 
no costs ; single costs, if affirmed. 6 Johns, R. 278 ; act, 24 
Sess. c. 170, 

§ 23. Certiorari, An inquisition was taken under the 20th 

section of the act, relative to highways (Sess. 24, c. 1 86) for 
an encroaciiment on the highway, and was removed into the 
Supreme Court by certiorari^ and quash d. Held, tlie appel- 
lant was not entitled to costs : is a catus omissus in the statute 
as to costs. 

$ 24. AHomifft Ken. The deft, settled the costs in a suit 
in whose favour they were awarded, wifh the pit. ; this is valid, 
if made without any notice from the attorney of any £ieii, and 
without any collusion to deprive him of his costs; and the 
datn an attorney may have on his client for extra fees or ser- 
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vieesy tt for toimsel fees Ice. make no pert of bis fem on the Ch. 195. 
taxed costs; or which the court will protect against the ioter- Art. 4. 
ference of bis clteot* 3 Caines, 166. ^^^-v^^^ 
. § 25. Imolvent eate$ jrc. Two pits, brought an action^ one ^I^^ ^ 
resided out of the state. Held, the attorney is not obliged to 
file security for costs, where the other pit* is in the state, though 
he inay be insolvent ; and 2 Johns. Cas. 67. 

§ 26. The pit's, discharge under the insolvent act was ob- 2 Johns. Cas. 
tained: the costs on a judgment of nonsuit were t^^^^ed after the ^i^j^^^** 
discharge. Held, the costs wore not a debt till taxation, thoui^h 
judgment before ; hence liie plu was not discharged ot ilie 
costs. 

§ 27. One, insolvent, assigned over all his estate for the beu- 4 John». R, 
efit of his creditors, and a judgment was recovered in the Com- j^' J*^' 
mon Pleas, in bis name, for less ihan $25, on which a writ of cu^c.— 7^0. 
error was brought ; the court ordered the assignees to give k E. sse^ 
aecnritj for costs, foi whose benefit the suit was prosecuted. 

§ 28. Though the deft, is insolvent, the pit. cannot discon- ^ Johns. R 
tinue without costs, unless the deft, has got his discharge: also f^Vanl!'"^ 
under tlic insolvent act. 

§ 29. The pit. in ^tinre dauium Uc, recovered under $50 ^ 
damages, and the deft, recovered costs ; his taxed costs were "^^^^^^'^ 
allowed to be set off against the damages recovered by the pit., 
though he was insolvent ; the lien of tfip pit. for iiis costs in 
the case, extends only to the balance due, alter deducting the 
deft's. charges, and does not affect the equitable right of set- 
off between the parties. 

§ 30. Cause remitted by procedendo. A cause was removed {^^^jy*^ 
by htAeat corpu$ to the Supreme Court, from the Common smithT*^ 
Aeas, and the pit. filed his declaration, and entered a rule, 
but the cause was sent back by procedendo for want of bail. 
Held, the pit. was not entitled to costs in the Supreme 
Court; ph. nonsuited must pay coats before be proceeds in 2 Johiu.c«. 
an action. 

§ 31. Judgment for the penalty. Debt on a bond condi- ^"y^jg"- 
tioned to perform covenants; the ph. must assign his breaches, t. Snilblt. 

end if his damaecs be assessed at six cents, he is entitled to 
nominal damages for tli^ dptenfion of his debt and the costs, 
and may enter up judgment lor the penalty, so as to recover 
full costs. 

On a motion to change the venncy no costs to either party; JjJ****".*' 
and if a suit be settled by the parlies, no costs to eilber, unless Johfls. iEl.26a, 
mentioned. 

§ 32. An attorney is liable for using one's name without his ^j-'^^^.^^* ^ 
consent ; as where a person was made lessor in ejectment p^^^ 
against bis consent, and the nominal ph. was nonsuited* Held,. BndtT 
0uch lessor was not liable jTor costSf but the ,^attoiney for the 
pit. was. 
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Ch. 195« § 33. No fees for tlip trnrel or attendance ot witnesses cam 
Ari» 4. be taxed without an afhclHvii of their actual travel and atteo* 
dance. 6 Johns. R. 330, Kincard v. Scott, 
^^'as?*' ^ Sejjarale suUs brought. Where separate arliuus are 
j^^a V. brought against the endorser and maker of a note, and sepanlA 
BemfM ; not judgments recoveredt the idt. ts entitled to the oom in each 
24, e^^^"*^ action ; so is the practice in England ; see Cb. 120 ; but it ia 
othci u ise in Massachusetts $ see Cb. 20. In PaoDsylfania, 
as in New York. 2 Dallas, 115. 
iSinuSJS. §35. It appears very clearly these numerous decisions in 
the courts in New York, as to costs, depend not on English 
statutes or practice, but on statutes passed in that State, except 
iu sonic instances, they rest on tljose principles of the common 
law which govern every wliere, iti the absence of express sta- 
tutes Oil the puitiis y as the attorney's lien and his habihiy to 
costs in certain cases. 
Taw^v^^ § 36* The trespass must be tudmlly wilful^ not by construe^ 
W!uon.— 1 to entitle the pit. to a certificate to enable him to recover 

Johns. Cas. full costs &c. Hcoce one is not granted in an action a^unst 
uii— IBia!' ^ sberiff fortbe act of bis deputy, in rorliously uking the prop- 
el. * erty of one person on 9i fieri Jiadat against another, without 

the sherifTs knowledge. 
16 Mas».R. § 37. Writ served, and action entered in the Common Pleas, 
and the wri; beins^lost, wa? confinf?ed several terms; misciiiry 
ordered ; on appeal, def:. had costs ; was in fact a discouiiu^ 
uanre. 

0 Tann. R. ^ Double and treble cotU, As these are allowed ibf the 
vo, pU*8. supposed oppression in suing, a juiiguient therefor is e^ 

rooeous which does not show a title to them on the record. 
SMaaie & A sg. The pit. caonot have costs to the time the deft, pan 

money into court ; judgment of nonsuit. 
2 Caine ' R § 40. Fit. in trespass in the Supreme Court recovers less 
220, Farnng- jj^gp ^^50 . entitled to costs, unless the iudee certifv the 
lOllV. Btttt- rill u . • 

nl^ Irceiiold caino m question, but comes m question in an acuoa 

as to way. 1 Johns. H. 146. 

2 Cajnca R. § 41. Pit. sucd for running t'uul ol" his vessel, and recovered 
six cents damages, aud six cents costs j he paid costs. \ mi 
Colt V, Negas. 

SCaises'B. §42. PU. sues A and B; they plead teveraU^f Afailsi 
and B succeeds ; pit. pays costs to B, and recovers them of A* 
Tooker r. Bennett b at 
6 Johns. R.— } 43* If a judge on the circuit has not time to try a cause, 
jift!!^^ the costs wait the event of the action i if granted to the pk. 
Catnes* R. on the deft's. putting off a trial, they may so wait, or the pit. 
CM mui them instantrr, under the court's directk>a> and go 

134 * on to trial, if not paid, or resort to attachment. 

1 caiQe»' R. § 44. The sudden indispofiiiion of an attoraeyi or of eouofiei, 
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does not exempt from eoils» though an exeuse for aot goiig on Ch. 1^6^ 
to trial. Jackson v. Brown ; and Ruaeell Ball. Art. 4. 

( 45. If the deft, move for judgpnent contrary to good faith, \^^y^^ 
bo may he held to pay costs of opposing. 1 Caines' R. 252. 

§ 46. Deft, has costs, if the pit. give notire of n motion to i CainM'R-. 
det aside a jiuigc's certiricate, to stay procec(iini;s, aiui do not 
attend to argnc the matter. Bui the ph. is enlitied to costs aCaintt'il. 
for opposing, where, before a Circuit, a cause is referred, and yfi. 
the deft, afterwards ap}i]y for judgment, as in the case of a 
nonsuit for not going to trial 

^ 47. The parties themselves settle their cause, and nothing 1 CaiiiM*B. 
said about costs, eaeb pays his owd, their atlomies knowing ^ 
nothing of the settlement. Watson «. Depeystor & al. 

§ 48. If a party can enibcee payment of costs by attach- 2 cnines* R. 
menty the court wUl disregard them in formiiM; an after decis- ^'^^^^^^ 
ion on a collateral matter. 

$ 49. A misapprehension of the practice, 00 a point not 2Caines*R . 
settled, excuses costs on stipulation; and if a party be eoti- ?^'^r„ 
tied to costs in a first term, he cannot move for Uiem in a sec* 



ond term. Palmer h al. v. Mulligan h al. 

§50. Whenever the jury [live damages, costs follow ofsCaioM^S^ 
course, so need not be ioimd by the jury^ though it appears 
the juries in New York often find costs. 

§ 51. Action in the Common Pleas, referred by order of » Johns R. 
tlie court. Tlie parlies had uujiual accouuis. Report was, f^rhanSlS* 
that the amount of the respective accounts, proved before tiie iain. 
referees, taken together, was ^65,26 ; balance due the pit. 
$16,74 ; for this sum he had judgment. He had foU costs, 
as the ease was above the jurisdiction of a justice, and the 
lelerees' certifieate was a substitute for the judge's. 

§ 52. A Justice was sued for an act done in his official ca- 9 Johns. R. 
pacity. lie pleaded the general issue, also justified. Repli- 
cation to the second plea, and demurrer : thereon, judgment "'^^ 
for him. On the general issue, judgment of non pros, ob- 
tained, for not going on to trial. "Double costs aunrded to the 
deft, on the non proi,, hut not on the demurrer : 2. After 
double costs taxed on both issues, part paid, and exectition 
out for the rubiUye, a retaxatiou was ordered by the court, at 
the pit's, expense. 

^ 53. Coils vvroiiglully received by an offic cr, may be re- 9 Johns. R. 
covered hack ^ as if a cause be discontinued for want ol cause, ^^2*2!?^ 
and there Is no decision of the cause, and an officer of the ^' ^''*^* 
court exact costs of the deft., this b an act in|Mtf, and the 
monies may be so recoFered in another court of competent 
juriadiction : 3, It bebngs exdusively to the court in which an 
action was origioany brought, to award costs. The costs were 
exacted as a aooditioft to deUveriag to the party his property 
aeiaed. 
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Ch. 195« 
Jrt. ». 

10 Jobnt. K. 
Fetfton 



10 Johns. 
802, 304, 
Sing ». 
Aoaia. 



10 Joliu.IL 



4 Johns R. 
811. 



8 Crancli, 73, 
U. States V. 
Booe. 



3 Cranch, 
614, Win- 
chester V. 
Jackson. — 3 
WhMt. 436^ 
Mow, MoO' 

lalet r. Mur- 
ry. — 4 
Cranch, 47. 



0 Crioeh,86, 

Riddle r. 
MandevUle. 

6 Cranchy 
184, Mc 
Knikbl V. 
Craig. 



$54. In dower, where the demandant recovers damages, she 
is also to have costs of suit : relied on Denois e« DenoiSy % 
Saund. 328. 10 Johns. R. 216. 

65. Debt on a bond f4?00, conditioned to pay, $1^00, 
in yearly instalments of $20i) each. On the first instalment 
being due, t)ie pit. sued and recovered it| ^200, aod $49,80 
damages, flad full costs. 

§ 56. Trespass clausum fregitf brought in the Commoo 
Pleas. Plea, not guilty. Title oot is questioD. Verdict Ibr 
the ph. ; $1 damages. Costs for the deft, on the New Tock 
act of 1801, (sess. 34, c. 170,) giving costs to the deft, ia 
suits in the Commoo Pleas, when the pit. does oot recover 
unless in certain 6peci6ed cases ; and among others, io 
actions " concerning any freehold or titlo to land . was cog- 
niznhlf by a in- tire : 2. Judgment lor costs for the ph. being 
entered witboiit the knowledge or assent of the court, was ir- 
regular, and the Coinaion Pleas had power to set it aside : 3. 
Judgment for the defts., costs might be entered as of a pre- 
ceduig term, that is, by relation to the term in which judgment 
was given, on the report of the referees. 

^ 57. If the pit. discontinue without leave of the court, die 
deft, cannot recover his costs on motion ; but most treat tlw 
discontinuance as a nulli^t vaiL get judgment of n&npnu, 
against the pit. 

§ 58. Witnesses from another State, allowed travel odf 

from, and to, the boundary line. 

Art. 5. Costs in the United States courts ^c. 

^ I. Costs cannot be awarded nj^alnst the United Slates. 
1 Cranch, 25U, this was made a quesuoa ; and so 1 Crancb, 
318. But on what ground could it be made a questiOD f Aod 
3 Dallas, 301. 

§ 3. If a wntvof error he dismissed for want of jurisdietioB, 
costs will be allowed, if the original deft, he also deft, in er- 
ror. Rule of court,— if error be not assigned according to 
ihe rule of court, the writ of error may be dismissed with 

costs ; and if ili^ pit. in error do not appear, the deft, may 
have the writ of error disn)isspH with rn<;ts. 3 Cranch, 249. 
But costs nrc not given on a reversal oi a judgment. Nor if the 
court has no jurisdiction. 

^ 3. On tlie reversal ol a judgmeui iu the court above, and 
a mandate to the court below, it may award an execution for 
the costs of the appellant in tkat court. 

4. And in aH cases of reversal of a judgment &e., if die 
Supreme Court of the United States direct the ooiirt below to 
enter judgment for the pit. in error, the lower cbutt will of 
course enter the judgment with costs of that court. 

§ 5. Costs of a printed state of tlie case for the nso of the 
courty refused to be allowed* Jeomng's case in error* 
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6. The pit. shall rot recover double costs in the Supreme Ch. 195. 
Court, when not entitliui to any costs in the court below. 2 Art. 6. 
Dallas, 183, 184, Scoit's case. s.^^v-'w/ 

The verdict ought lo luclude ibo costs of the replevin, in j^J***"*^* 
ED action on the re))levin bond. 

$ 7. If the pit., by execmkm, levy eotts he is not entitled i Bin 126» 
to» the court, io a summary way, will compel him t«> refuod 
them. No costs where a writ of error is dismissed for want 
of Jurisdiction. 3 WhesiOD, 436 ; 2 Wheaton, 368, Inglee e. 
Coolidge. 

8, On the law of Virginia, in force in the county of Alex- g Cranch.M, 
findrin, in the District of Colmnhia. if the first ra. sa. be re- 96,Feyloa* 
turned non est, the second may include the costs of issuing 
both. The judgment is for costs generally, which includes all 
Uie costs belonging to the suit, prior to, or after, judgment. 
^' If costs accrue, the judgment opens to receive them." 

^ 9. CofiiisslKvf. Pk. has final judgment after ahatement Kirby, es, 
and amendment. He recovers no costs prior to the ahatement, ^* 
excepttog writ datjr ahd officer's fee. 

§ 10. In proeeedmg by attachment, the pit's, bond is good iS''^**^ 
security to prosecute the action. Phelps v. Yeomans. 

$11. Judgment is arrested after verdict, because the dec- Kirby, 89. 
laration is not sufficient ; no costs either side. 

§ 12. The court will not tax costs ae;ainst a pit. prevailing, Day's Ca«. 
if he recover in tiie Circuit Court less than ^500, except ftji^j*^*'* 
where he must have known tiiat ho was not entitled to that. 

Abt. 0. Engluh cases on general principles, 

^ 1 . A prosecutor shall pay costs, where he makes a ground- s Borr. 780^ 
less and frivolous applicstion for an inforroatioii io the nature lewis, 
of a quo tearrantOf knowing it to be so. 

§ 2, Third triaL After a eeimie de nose awarded upon an i F.nst, ill, 
imperfect special verdict, and a new trial granted, after a ver- ^igj!,*' _l5[^nd 
diet for the pit. on the second trial, and the jury find again for e D.k e.I31. 
the pit. on the the third trial, he is only entitled to the costs — J>oagl.4»7. 
on the third trial, unless it be oth( luiso expressed in the rule JJ^^'/a^ 
granting the new uial. Derided on ilie prnclice of the court j Qmq, 
and the court said, the practice of the Common Pleas was 
ditferent. 

A hit] of exceptions being no part of the record in the court .^o^ c-,,,^,^V 
beloWy till after judgment, is not to he* included in the tsxation rrkaUie.^ 
of the eosts there. The judgment betow has no regsrd to it« Burr. itss. 
IfiUsr V. Yerroway. Wherever the pit. would he entitled to 
costs, the deft, is so reciprocally. Costs cannot be set against 
costs. 2 Stra. 1208 ; but see cases, Set-off, Cb. 169, &c. 

^ 3. Two counts in the declaration. Demurrer to one, and 2 Burr. 128S, 
iilen to the other. Judgment for the deft, on the former. Asticy ». 
Verdict against him on lbs latter. Pit. has costs on the ver- ^^^"^ 
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Ch. 195. diet ; but the deft, has not coitt on the danmrer ; for the fih. 
Jirt. 6. having prevailed on one of his counts, was entitled to costs on 

I. ^ • that count, without anv deduction to be made on account of the 
defr's. having gollcn judgment upon his demurrer to the other 
Tempertv. count. I Wils. 331. The pit. must have costs if any ooe 
issue be found lor him. See Day v. Hanks : were twodistaoa 
causes of action. 

SDodgl.TOO, ^ 4. An avowant shall pay costs, on the special aFOwries 
Fon^h. found against iiini ; and shall not have costs on the affirmance 
of a judgment in bis favour, oo a writ of error. An avowiul 
is a delt« withio the 4 aod 6 Arnie, c* 16. 
SH.BI.8S, % 5. If there he two defts. in OMionpin^, and the pb. has 
Bfln^u k ai j^^S""^*^^ agaioit ooe, by de&ult, and the odier obtahis i 
A. 1792! diet, he has eosts, where the judge does not certiiy there 

reasonable cause for making him a deft., according to 8 and 0 
W. III. c. 1 1, s* 1 ; decided on a rule to shew cause why there 
2 "^t n 1005. sliould not he a revision of the taxation of costs. It was urged, 
llT-T* ^'^''^^ ^- ^- ^ Jam. I. c. 3, giving costs to 

Burr. 1284.— defts., related only to cases in whirli nil the defts. had a ver- 
Salk. 1»4. diet ; but it was answered and resolved, the cases cited for 
the pit, were cases of forh, not contracts; and these being 
joint, two defts., on one, being sued, one could not have 9 ver- 
dict without proving there was no cause for joiniiiL; him. uhera 
1 Lev.63.^1 judgment is against lije other. The iiilereuce is, that tliii 
9^^^*^^ consideration made the judge's certificate as to reasonable 
cause be. unnecessary, and that the evidence was io the casa 
itself. 

39&' Demurrer decided for the pit. on one plea, inoe Ibiiiid Ibr 
Daberty «. defts. | both have eosts, on double pleadhigs. 
Fkge l( ai. $ 6. As in trespass in the pit's, close, lately part of a waste; 

the defts. pleaded not guilty ; also several justifications ; one, 
a right of common ; to this the pit. replied, a right of approv- 
ing &c. leaving sufficient common : another plea, a right to 
di^r snnd nnd jrravel upon the wnste. Pit. traversed this. 
Defts pleaded also a custom, staling it : roplicetion, a rt^iit 
to enclose this parcel &tc. To this replication deft.^. sc\ erallr 
demurred, and joinder. Anri the pit. had judgment ; and 
afterwards the defts. had verdicts on the issue, as to die^inc 
gravel and sand, under the prescriptive ri^ht k^. Jury dis- 
charged as to the other issues. Pit. had costs on the demur- 
rers ; and the defts. on the issue found for them, on the statuts 
of Anne, c 16, as to double pleadings adopted hete. The 
defts. on the whole record, were entitled to judgment. The 
4th section of this act allows the deft, to plead double } this 
section we have adopted. Sect. 5 provides, that if soch 
matter shall, on demurrer joined, be adjudged insoffieiem, coals 
shall he allowed, at the discreiioii <tf the ooun«" Here ens 
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of the deA*9. pleas was, Indirectly, on demurrer joiiied, adjudged € h . 1 95* 

bad. The court said, beiore this act, only one plea conld be Art, 6. 
pleaded. This net was an indiilirrnre to plead several pleas, v^ ^v ^^ 
but yet not to the pit's, prejt»(lice. Hefice tlie costs of double 
pieudings are Itli to the court's discretion; but ilus discretion 
is only us to the quantum of costs ; and on this sect. 5, the 
court held, the pit. was entitled to some costs. The pleading 
double has created the expense by the defts., and it is but 
juat they pay it. Part of the expense is created by the double 
jkleadioga tbeinaehrM. 

^ 7. The Blamobuaelto Itwyer wiB obaerve, that all this 
reaacming applies here generaUyt but do practice oo this sect. 
6i is fouod or recottaeted in tbia State ; oor is it percei?ed, 
that this case is opposed by any thing in our statutes as to 
coats ; for, on a fair construction of tbem, it baa been decided 
that each party in a auit, mny be the prevailing party to some 
purposes, ; as In Lincoln v, Goulding; Wigblman f. Hnsfin^s, 
jun. ; Powell, jun. v. Hinsdale, jun., art. 3. In this labtcase, 
tlie clerk was directed (o tax, for earli party, his legal costs ; 
but dedurtioii ofiiiose ol one from those of the other, or set- 
off, was not mLiitioaed. In England so deducted. In lliis 
State execution may issue for the costs of each pariy against 
the other. 

^ 8. But in these English cases it was decided, that costs 2 stra. 1203, 
cannot be set against costs } end the court said, an act of Vuibv v. 
Parliamenl was oecessarj to enable the courts lo olT-set mu- ^ 

fuel debts. Dathy. 

§ 9. The deft, pleaded in abatement, and the pit. demurred 1 saik. 194^ 
to bis plea, and Ins writ w as abated ; and the deft, moved ^'^'^'^^f ^ 
fyr costs on the 8 & 9 W. ; but costs were denied, on the 
ground the statute related only to the merits ; and the court 
said, if the demurrer had been decided for the pit., there had 
been a respondeas ouster^ nnd no costs for him, and so none 
for the deft. In such case, our law expressly gives costs, and 
so is our practi^ie ; yet costs are allowed on quashing a writ 1 Slim. 262* 
of error, where there were no costs below. 

^10. Several defis. in torts. It is believed that no case 
k 10 be found, in which the pits, in the same action hare been 
oonaidered otherwise than one as to costs ; even in replevin, 
where pits, are, in a degree, acted upon. Bot every where 
defis., in a measure forced into the suit, have been divided in 
regard to costs, in maaj cases, as to torts and contracts. As 
in oor practice, Gallaway r. Pitman & al. above, one deft, in 
trespass was acquitted, and had his costs, and the other found 
guilty, paid costs. So in Row e. Sherwood U Uamiltooy ante^ 
file d efts, had separate costs* ^ i . .L 

voxa. vi« .73 
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Ca. 195. ^11. The case seems to l>e much stronger as lo actions 
^ri* 6. founded on contracts, for the reasoo ^ven abov e, in Sbrubb 
v^^»v«^^ tf. Barrett b al. ; as in cases of contracts there can be no 
\\ ii^T 'c°soii whatever for joiniog in the action, the defL alone ae- 
G^toB^il. ^ui^d ; but hOy in England, cannot have costs, unless ho lias 
— 1 w. Bl. * a vierdict, or nonsuits the ph. Nor in replevin, on 8 0 W. III. 

c. 1 1, where alnnn ncquitted, the other deft, being found guilty. 

§ 12. Several issues — -further ca>!fs. Wliere, iu an action 
or suit, them arc several issues joined and tried, or artucd, 
and all fouml Ini one parly, the costs all belons to that party 
of course J and iliu gieat difficulty, in our praeiite, arises, only 
when some of the issues are found or decided for one party, 
and some <lbr the other. If the rules of practice^ in this res- 
pect, were clear in England, they would throw but little light 
on the subject; because these rules and statutes in that country 
are so very different from those in this State, and our States 
in general. In England, costs are apportioned and allotted 
S'Burr. 757. q^i almost every part of the pleadings, according to the len<:th 
and miporlauce of each part ; but in Massachusetts tlie pariv's 
costs, by a succession of fee bills, from early times, are only 
for his declarauou and w rit, liis travel, so much a mile, and 
attendance, so much a day, his auorncy's fee, a precise sum 
in each action, and what the party pays the witnesses, a fi]Led 
allowance, each day and mile } and the clerk, court, and offi- 
cers, according to rates estebKsfaed in these fee bills. Also 
in England there are numerous motions, rules, served notices, 
affidavits made by parties, and other steps taken in conduct* 
ing a cause through court, all creating expenses, and often 
parts of the cn<^t=:, nnd which all have their influence in de- 
cidinii; iliu question, how costs shall be given in a suit, which 
variuLis nmtiers arc wholly unknown in our practice. For lliese, 
and many oiher reasons, English cases, as to costs, may be 
well considered in the United States, on two grounds : I. As 
being no guide at all in most cases in allowing and taxing 
costs in this country : 3. As being a guide in some very few 
cases only, in which the whole question turns on mere princi- 
ples of the common law, the same in both countries. As to 
the first, even the Superior Courts at Westminster have ever 
diflered materially among themselves ; as may be seen in a 
vast many of their decisions. Therefore some of our judges 
did well, when ihey adopted, as rules of prartirr, the rules of 

ftractice of only one English court of law, the King's Bench, 
n Spicer r. Teasdale, 2 Bos. h P. 49, cited above, the Court 
of Common Pleas decided, that if the pit. recovered on one 
count in his declaration, he has costs on all. But soon after, 
S Bos. b P. 330, this court altered its practice, and oooform- 
ed to the rule in the King's Bench. At « special oount on n 
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policy ;^-^ttoCfaer, money bad aad received ; deft.. proved tbe Ch. 195. 

risk never commenced . Pit. bad a verdict for return of premtttm JSrt* 6. 
only. Held, he should have costs but on this last count, and s^y^J 
for so much of the expenses of tlie trial, as were necessarily 
incurred by him in support of this count ; and that neither 
party was entitled to costs on the special count. There is 
DO such disiinc iion lu uur jiraclice. 

^13. As to the second, a few cases raay apply here as where 2 Burr. 75? 
case for erim. cen. with theph's. wife was brought : Ht plea, Cooke «. 
not guilty, and found for the pit., and £50 damages: 3d plea, ^y*'' 
not guilty within sis years : to this the ph. demurred, and judg- 
ment thereon for the deft. The plea was good, each party had 
judgment; pit. on bis verdict, deft, on his demurrer. Costs were 
allowed the deft, on his demurrer. Bui on tlie trial, no costs to 
ei'her pnrtv. Rv S & 9 W. 111. c. 1 1 , defts. hnve costs against 
pits, on judgments given for tliern, upon any rif inarrer put in by 
either side. Sect. 5 (4 &. 5 Anne) did not apply, as the plea was 
sufficient. The court seem to have decided this case on general 
principles , for the court observed, that the pit. on the whole 
record considered, had no cause of actbn, so coold have no 
costs ; and the deft, must certainly have costs of the demur- 
rer ; he was the prevailing party ; hot his first plea being 
found false, he ought not to have costs on that. The same 
decision would be made in our courts in the same case, with 
the exception as to different issues hereinafter considered. 
See Astley v. Young, above, two issues, single, at common 
law, decided on general principles, as would he in our courts. . 
So Butcher v. Green, above ; so Bridges v, Raymond ; and 
Tempest u. Metcalf, above. 

^14. So the principle b the same in both countries; if the c ow|k4(y7, 
pit. be nonsuited, he must pay costs to the deft. ; but where CanQ«ron 9* 
judgment is arrested^ each party generally pays bis own costs $ ^^"^ 
but we have one exception, stated above* 

5 16. Costs on a rule of reference are as between pnrty ^^^^ , 
and party; and not as between attorney and client. This MarJerv. ' 
was decided on a reference by rule of court of all matters in 
difference between the parties, together " with the costs of 
this action and reference." Held, the referees could report 
otily cobts as between parly and party, or legal costs ; for the 
words of reference clearly meant costs in a technical sense. 

§ 16. Trespass in the pit's, close, and one count only, s D. & e. 
Deft, did not plead the general issue, but three pleas of justi- 466, Griffitb. 
fication of a prescriptive right of way, each. Ph. traversed ^'^'^'^ 
each, and three issues. He also now assigned other tres- 
passes in this close, as to which he had judgment by de- 
fault ; venire to assess damages on this, aNo to try the three 
issues. Jury assessed l9» dama|;es» as to the damages new 
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Ch. 195. assigned and found the issues for the defb Od Umm he 

»/iri. 6. allowed his costs, on general principles. 
V-^'"v"X*/ <S 17. In this case many of the prior ones were con^ 
Fo»tan t ^''^ court, and from ihein this general rule was 

Btaowfty. extracted^ lu vvii : ^ that wherever a pit. succeeds on a triuJi 
in any parC of his demand, dmded info difl^reiit counts 19 
bis dedaratioD* whether the deft, hare pleaded one plea to 
aU the counta joiotly, or pleaded to them separately, aod 
separate issues have heen joined, on some of which he baa 
succeeded, yet be never has been allowed costs oo that part 
of the pit's, demand, wbicb has been found against the ph. ; 
and the sr\rne rule has prevailed where the deft, has succeed- 
eii on ;i (lurnurrer, as to part of the ph's. demand ;" and there 
is no dilTorcnce where the pit. himself divides his demand io 
Ills counts, and whuie the deft, severs it by his plea. 

In this case the court liuUced the three important ancient 
English statutes as to coatSf which were early adojiied la sev* 
Mate of era! Cobnies, to wit : 1. This old statute, which gives the pic* 
6 Ed*^!! c.^ where the party is to recover ilaaii^^ ; 

lM.lic. ' S. Statute 33 H* VIII. c. 15, which gives the deft* costs ia 
certain aiitions, where the ph. after tho appearanee of the 
deft, is nonsuited, or verdict passes by lawful frta/, against ibe 
pit, : 3. Statute 4 Jam. I. c. 3, which gives the deft. judg» 
nient to recover his costs, in any action whatever, wherein 
the pii. or dcinand:nu might have costs, (in rase judgment 
should he given lor hiiu,) in case of the pit. beiog uonsuitfd^ 
or verdict passing by any lawful trial against him. iXothing 
is seen in these rules aud statutes repugnant 10 our law 
and practice io Massachusetts ; but they seem to be a pare 
of the foundaiioD of our law and practice as to coots. The 
decision made by the court in this action, on these principles, 
was thus. The pk. brought assumpsit; deft* pleaded, I. 
Never promised to the whole : 2. Never promised within 
six vcnrs, to the vvliole : and, 3. As to £15. pirt, that 
tilt' promises were made by the defi's. testator, and one Has- 
sels, jointly, which Hassds survived llie testator, and is still 
living. Pit. joined issue on the two first pleas ; and as to 
the ihird, replied, the promises as to the £15. 15f. were made 
by the testator solely, and not hy him and Hassels /ptnl/y, aod 
issue thereon* Verdict for the ph. on the two first issues; and 
for die defr. on the third. Pit. had judgment for the rrst of 
his damages and costs. Held, the deft, was not entitled to 
have costs on the third issue found for her, deducted from the 
^ costs of the trial, which tfic ph. was entitled to on the two is- 
sues found for htm ; but otherwise wliere all tfio issues at the 
tri d are found for the deft. ; but the pit. has judgtneni on de- 
murrer, and recovers damages on a writ of iuquiry. The 



Digitized by Go -^,1^ 



COSTS. 581 

ogwt alto ob te nred, thai this Mie did not eomo withm the 3 Ch. 105. 
and 4 Annet c. 16, as to double pleadings ; but that the deft'a. Jiri, 6. 
plea as to tbe £15. ISt. and iarae thereon found for lum, re- 
dudng the plt^a. demand so much, was, in substance, nothing 
vofff than the common case, in which the deft, pleads pay- 
ment of a' part of the pit's, demand, and on issue thereon it is 
found for the deft., reiducing the ph's. demand so much ; and 
where he recovers the rest : in which case the deft, never has 
had costs on the issue found for isim. 

§ 18. The principles of this leading case, decided in the 
year 1804, rieariy coincide with the principles of our law and 
practice in Massachusetts, except in one point, to wit, the pit. 
in this case, as ia Spiccr Teasdale, and many English 
cases, had costs only on the two issues found for, and not on 
the third issue found against him, and so costs of a part of the 
expenses, necessarily jetr properly appertaining to those two 
issues, and those oo]y,Wcordmg to the English practice of al- 
lowing certain costs on each and every part of tbe pleadings. 
But in our practice here, we have no such distinction ; if tbe 
ph. has costs, he has them on the whole case, as his whole 
travel, and attcndanoe,his whole attorney's fee, and allowance 
for all his witnesses, court, officer's, and clerk's fees, he has 
paid. Indeed it would be utterly impracticable to make this 
distinction in our practice and on our fee bill. Our costs, in 
principle and amount, have lonj^ been given by statutes, and a 
fee bill, established by the legislature, to tbe party prevailing 
in the suit, and judgnjent and execution for them generally, 
against the estate and body of the party to pay tliem. Our 
party prevailing, has generally as much right to, and the same 
reoaedy for, hia costs, as to, and for, h» debt or damages ; and 
these costs also as established in the existing fee bill. There 
does not appear to be the same right and remedy in the Eng- 
lish law ; but eveiy thing relating to costs is evidently much 
more in the discretion of the court, though the principles on 
which costs were allowed in this case, Postan «• Stanway, and 
aoine few other English cases ched, seems to be generally the 
same as our own ; yet it is conceived, that no English cases as 
to costs, have much application, or any authority in this State. 
Even the said statute of Gloucester, giving the party costs, 
where he recovers damages, has but littls apphcation, because 
our law gives costs to tlie prevailing party, whether he recov- 
er damages, lands, or otljcr things. 

Still, these English cases have their use here, as they lead 
American lawyers to attend to principles and distinctions, as 
to coets, at once, settled by eminent judges, wMeh, in our Arae« 
rican practice only, they would acareely attend to at aU» 
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Ch. 195. § 19. Where some issues joined in repleTio are found for 
^ri» 7. tlie ph., which entitle him to judgment, and some for the deft, 

v^^*v*^w the deft, must be allowed tlie ro<.ts of tlip issues found for him, 
236* Dodil ^^^^ ^^'^ general costs of ihv verdict, unless the jmi?^ ceni- 
Jod'drplt — ^^'^^^ the ph. had probable cause for pleading tlie matters 
2 H.BI. 435, on which ihose issues are joined ; and the deft, is entitled not 
wSlet!*' ^^^y ^^^^^ pleadings which form, but also of the 

trttl of, those issues fouod in his favovr. Thmo cases are 
according to the practice io our latddle States ; but only the 
first part of Dodd v. Goddrell, is according to the practice is 
New England. 

Thl^ r^'^' ^ above rule in the English practice, by which 

INrrrBOi.^ * the pit. is allowed costs only on the issues found for him, does 
not appear to be adhered to. ov*mi *^rneral!y, in EnjUsh couns. 
Il has been lately adopted by the Cour( of Comtnon Fleas ; and 
on informations in the nature of a quo u^irranfo, ii ever has been 
wholly disregarded; as, in such information against Downes, 
eight issues were joined, six of them were found for him, and 
two against him, aod for the prosecutor* Held, on judgment 
of omler, the proaeciitor was entitled to costs on all the issues 
claimed by counsel, on the 9 Anne, c. 29$ but the court ap» 
peared to place this allowance on the invariable practice. 
1 T) k K.636, ^ 21 . So in trespass on lands, and one count only, the delL 
gjjjj*7 justified part in two pleas ; and the pit. new assigned without 
taking issue on the spocinl plea, and had a verdict, and was 
allowed costs of all the pleadings. This also was decided on 
the practice. 

3Dit.E.667, §22. Withdrawing a juror. So if a juror be withdrawn 
Stodluut V. by consent, neither party has costs, though he be so drawn 
Jobwen. ^^^^ money brought into court, in a civil action, whereby the 
deft, confesses a right of action io the pit. to recover the sum 
brought in by the deft. 

Abt. 7. Co$ts at the cowrCi ditereiUm* 
( 1. Where the costs are merely at the discretion of the 
court, or allowed merely because reasonable, it is immaterial 
who the nominal parties to the suit are. The real proper titor 
&c. may be li^kl to pay co^ts, lhonsf;h the prosecution or suit 
be carried on m the name of tiie king, United States, or 
State. 

6 As where an attachment of contempt of court issued 
Rexr Plunk- - ^ t. ^ r * • 

«t, Eaq. in ttie king s name against Plunket, for not appeanng to give 
evidence, where iubpanaed on the applicalioo of Sir Thomu 
Frederick, (ph. in tha action against one Lookup.) Plueket, 
on examination, cleared himself of the contempt, by swearing 
it was understood, Frederick was to give special notice to at- 
tend Sic, and did not &cc. The court tliought Frederick's 
complaint against Plunket was groundless and unreasonable ; 
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arid must have been known to Frederick, the prosecutor, to Cfl. 195» 
be so The court, " after declarins it to be conlrnrv to their Jirt. 7, 
general course and practice, to give costs to persons who iiad ^,^^y^^ 
p urged themselves of contempts, upon iheir examinauon, la 
consequence of attachments which had been granted against 
them by the court, on cause shewn ; yet thought it ought to 
be done io this particular instance, becauae tbe prosecnior 
must, within' his onra knowledge, be satisfied his complaint was 
ill founded and vexatious;" therefore, "ordered, that Sir 
Thomas should pay coets to Mr. Plunket.** 

f 3. In this casie the king was the nominal prosecutor, but 
Frederiikili^ real one. He was ordered to pay costs to the 
deft, not^n any statute or general practice ; for that was 
otherwise ; but merely because he was in fault, and it was 
reasonable, in the court's opinion, he should pay costs. Cases 
of this kind rest on the general prinri|ilcs of the common law, 
and are nearly the same in all courts of general jurisdiction ; 
and seem to be as reasonable and well fuiaidt ci ns those cases 
in which such courts fine the offending party, at common law, 
in a reasonable manner, according to the nature and circum- 
stances of the case, and not on any stttnte, general estab- 
lished usage, or practice. 

§ 4. So io this ease tbe court gave costs for not going on to 'j^* 
execute a writ of inqoiiy, according to notice, saying, it was Biyao. 
as reasonable as in case of a trial. No statute or precedent 
shewn. 

^ 5. So in this case, the court refused to order the deft, to 3 B„rr 
pay costs for not going on to trial, to the real prosecutor; be- Hrx r. Ri|(li- 
cause the deft, was not in fault, and it was not reaionable he 

should pay such costs. 

^ 6. So in this case, certain poi sons, the real prosecutors, 4 Burr. 1963, 
moved for a rule on the deft, to snow cause why an informa- Re**". Wwd 

1 1 I , r .1 roper — i 

tion in the nature 01 a quo ivarranto, siiouJti not be granted sua.33. 
against him, claiming certain rights as a corporator, in Win- 
cbelsea. The court, on his affidavit Uc^ seeing this was very 
unreasonable, discharged the role, and ordered these real pro- 
secutors to pay costs, on the same general principles, and not 
00 any statute or established practice. Indeed, if there be Further 
00 statute on tbe subject, but a general practice has grown op, ^2^^^^^^ 
jet the first decision must necessarily be merely on the reasons _ comb.225, 
and circumstances of the case, the way in which practice and -iio — s^ik. 
usage most commonly begin ; and one ground or principle is s^~|K«b~ 
in the constitution of courts ; for every court must hnve power m, inis — 3* 
hy punishing with costs &;c. to prevent its pron ss from bems:; {js**" 
used to the oppression of the people or subjects ; and in many d^^. 
cases if a court could not punish with costs a vexatious use of 
its process, there would be serious wrongs existing without a 
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Ch. 105. remcf^y, and pven without a check, ns il is utterly impracMcn- 
Art. 8. ble lor the statute law, or established practice, to renc ii, on any 

«.,^-V^^ reasonable construction, every vexatious proceeding m the 
courts of law ; and in all vexatious proceedings, the miidesi 
remedies are reasonable costs. 

^T*M^ ' R*' ^ ^* '^^^ same general principle has been adopted in ilia 

47tf/Knapp couft, in Massachusetts; as where a judgment is reversed for 
VcVoiby; so emr io fact, the court, according to its dyacMioa tnd teeir- 

^ ^ ciini8i«oce9 of tbe cm^ allow costir or not ; as where tkere 
has been some fault in the party,, the court wiU order hioa lo 
pay costs, as IT be knowingly sue a minor $ but no eoets If 
otherwise : so in several of the New Yoik cases ; art* 4 : se 
in some Federal cases ; art. 5. 

^^i^ac. Abr. ^ g. ^nd generally ali delays and contempts by either par- 
ty, ran be remitted or purged, only on payment of costs ; and 
all tiiese matters are within this discretionary power of the 
courts. 

2 Stra. 1048, § 9. Double orlreljie costs are not to be understood liierallv, 



Smith V 
PwiM, f.t. 



3 tallies' R, 
133, Jacluon 



but thus: if a siaUite give double costs, the cnuiiiioo co<ls are 
first calculated, then half the common costs : 2. If treble cosis, 
then first, the common costs; second, half of iht^e, and thea 
faalfof thelattpr. 2Danv.321$ Tidd's Pr. 674, 675; Bsc 
Abr« Costs, 6 Am. ed. 
«o« ...i^iuuu ^ ^^^''^^ dmamiiUig eotit miut he avihonzei 4re. As 
tritile.'^'^'* where, on a motici for an attachment for not paying tbera,be- 
- 4!aiise the ph. was nonsuited for want of confession of Ime, 
entry, and ouster; held, the affidavit must state that the persoa 
demanding them of the tenant, was duly anthoriied by the pli^ 
lessor he, 

1 Caincs' R. § 11. In nil rn«;es of stipulation, the deft, should demand 
•^Moirell'"** his costs, with a copy of the rule annexed ; and il not paid 
in twenty days, ho may enter judgment of nonsuit; aod if hs 
do not so, the pit. may notice for trial. 
Art. 8. Cu^ls in )'^iri!;inia ^-c. 
Cocke &Co § 1. In this Slate, as in Massachuseiis, the general principle 
Co''*i' H^n %. ^ti^pled, on which costs must be allowed to the party pre- 
M. 4^,618. vailing. 1 Rev. Code, e. 63| s. 19, p. 63» This case w» 

in the Court of Appeals. 
2Heo.liM. Held also, the party tnbtUnHttlly pretaSu^ m the 

Court of Appeals, is entitled to costs, altliongh imform the 
decision is against him. In this case, held : 2. A biO of re- 
view does not lie to a decree foreclosing the equity of fsdamp 
SHehelTfeii^ mortgaged lands, before any sale is made &lc.; every 

i^Hdi.lfcM.* decree is tn/er^cu^ory till the parties are completely om of 
•Wi. court; bill of review dismissed witli costs, because brought oa 

a decree interlocutory, and not^noi. Same, Mants v. Uend- 
ley, 3 Hen. U Mun. 30d. 
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§ 3. Securitj for costs mast be given ro ejectment, when Ch. 195. 
the pit's. lessor dies pendente Ute, Carter e. Washington, 3 Art. 8. 
Hen. &M. 31. 

^ 4. When a decree Is entered against an ezecutor^s or ^-^r r. Bw, 
administrator's own ^oods, and costs taxed, the attorney's fee 
must be taxed ; 2 Hen. h Mun. 26 : was for a balance due 

on the administrator's account. 

§ 5, Costs are not to be taxed on overruling or sustaining a Barnett r. 
motion to dissolve an injunction; was on an appeal from the 
Ofder of a county court, dissolving the ap[jellanl's injunction 
tnih costs. So much of the decree as related to the costs, 
was reversed with costs ; and the cause remitted to said county 
court, to [Mrocecd to final judgment; otherwise as to costs where 
a floored is made ooihe final bearing of the cause; and 3 
Washington, 200 j see C^jbill e. Cogbill, 2 Hen. k M. 467, 
a jirobaie oanse. 

^ 6k When an exeoator or administrator declaree on an as- Carr's ezr.v. 
eumpsit to himself, for transactions after the testator's death, ^^^'"^"^^ 
end wip Mssast in the suit, costs are to be taxed agamsi soch sei!! 
esecdbr izc., to be levied on the goods kc. of the testator, in 

the executor's hands, to be administered, if so much thereof 
he hath ; but if not, then of his own proper goods and chattels. 

^ 7. Costs in Kentucky J — are, as in Massachusetts, regu- Kentucky act 
lated by a general fee-biU, and several statutes on particular ?£ 'JjJJ"^' 
subjects; and by this act, it is provided, that in actions of ^ 
assault and battery, and slander, if the jury find less than forty 
shillings, the pit. recovers no costs ; by an act of l&OO, he 
recovers costs, if Uie verdict be for him,, in all cases of guare 
eUnuum /regit j and trespass, assault and battery, and slander* Saaeaat. 

{ 8. Aeti rsiMitiilf. They cannot sue until they file bonds 
JO the clerk's office, with approved security, being a resident, 
Ibr the payment of all costs occasioned hj thttr suit, to the 
opposite par^, or to any officer of the court, any of wIkm 
may sue the bond for the sun due to him. 

TOL. TI. 74 
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CHAPTER CXCVI. 



8TATUT£S, A3 AFPUCABLE TO EACH HBAI>* tONl 

UNDER IT. 

■ 

Art. 1. General princ^et* 
8 Bi^^^ § 1. If an ofibnce exist at eommoa kw, aod a statute ghrat 
Itosv. Robin- B penalty, tiie party intjr be sued or proeecuted oa tbe 8tatute» 

son. or at common law. 

"0-^ Ko^ f ^ *' ^^'^'^ ofl'ence be antecedently punishable by a common 
Harris — 'i l^w proceeding, ns by indiciroent, and a statute is passed, wliich 
Salk. 4t>o, prescribes a particular remedy, there, such particular remedy 
wTgg"— 1 cumulative^ and proceediu^s aiiiy be had ai couunon law, or 
Saund. 135 a. on the Statute, as the ofience and remedy at common Jaw still 
remau. 

K Gi* IT ' ^ ^* ^ where a statute preseribes a remedy to be hj biO, 
-^ii*Mod! pl^tit, or bformation, or any other particular mode ; that noode 
i74,Qmeav. must be pursued," and it cannot be by mdictment or other 
^y* mode; hence no iudictmeot lies oa'the stituie of usniy in 

England. 

10 Mod. 336. R 4. Where ilie stntute creates and mnhps the offence, no 

— Cro. Jam. o^^r remedy can be pursued but that which the statute gives, 

644.-I SauDd. if this givc one ; as in such case no offeoce or remedy exists at 

13a a. Wil- common law ; but all is on the siaiute. 

liams Notes. , ^ • i • . i 

2 Hal. P. c. § 5. If a Statute make that au oilence which was not so at 

192.^1 common law, or alters the nature of an offence at oommon 

miUmi^' law, as by making a uttsd'eiiicaiioiir to become a fdai^, then 

NoCm. the indictment must conclude against the form of the statute; 

s Hawk. P. ^ ^ *v^b case the felony &c. exists only by reason of the 

Cw S40. statute. But such a conclusion will not make good an indict* 

ment which does not bring the act or offence prohibited or 

commanded, witliin the mnteriol words of the statute. 

2 Hnvvk. P. § 6. But if n st;iiuie add a ncir penalty to a common law 

^ Har' *'"if*^ offence, and the iiKliclmcnt conclude against the form of ihe 

^ oTk E.' statute, but does not bring the offence within its material words, 

202, Rei V. it is good at common law, and the words against the fonn of 

Uarria. ^)^q statute shall be rejected as surplutage; for tbe crime and 

punishment remain at common law, and when these words are 

stricken out of such an indictment, it becomes an indictaient 

at common law. 

I Lutvv. ^7. If a statute refers to a former one, and adopts and cou- 

BHl— t'*^^ tinues its provisions, the indictment &ic. must conclude against 
Saund. 18S. ^he form of the statute, as it is on that stntntr revived and kept 
cooiioued iu force till the proceedings are bad. 
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§ 8. If the pit. plead a statute, and the deft, says it is re- Ch. 196. 
pealed, the pit. maj reply, that it is revived ; and here is no Jlrt, 1. 
i^jfortwrt; ind tbe pH. is within the rule, that requires that v^^-vw 
the party's pleas must fortify each other ; aod it is not like ^^^J^^ 
dedaring at oomtnoD kw, and replying a tiutom or HoiuU. 

^ 9. *^ Whm a statute creates a new right, without prescrib- 5 Mh5^. n. 
Ii^ a remedy, the oommoa law will furnish an adequate rem- t^^^^^ 
edy to give ^ct to the statute right. But when the statute 
Imb created a new right, and has also prescribed a remedy for 
lie enjoyment of that right, he who claims the right must pur- 
sue the statute remedy." These are two essential principles 
adopted from the English law in regard to statutes. Act of Con 

§ 10. if%e iitm a ttaiute begins to operate. On this day, gress, July "l, 
July 1, Congress passed an act laying an additional impost 1812. 
duty of one hundred per cent, from and after passing the act. 
Robert Patten &. al. gave a customhouse bond (hat day, to Patttii'iCBie. 
pay the iniMSt duties on a cargo that day imported into Kenne- 
bunk; $iif on an acttoo on this bond brought by the United 
l^taiiKid^iitfstrict judge in the District of Mame, decided the 
day the lill^was passed, was exdiided^ and that it took efSottfrom 
am tifUr the first day of July; and there was an appeal; but the 
case was finally settled according to his opinion ; and this was 
dearly right ; as where it is stated, that if an act of parliament 4 f.. 
be passed the first day of the session, to oner^fram the pau^ 
tng of it, It operates from the day of its passmg. This is a 
reasonable construction, as there can he no frartion of a day; 
the day of passing the art must be included or excluded, and 
as a mere computation of time, it may be doubtful which, and 
then the point may be decided on sreneral principles; and 
it must be much more just to exclude the day lhaii to include 
it, especially lu criminal cases ; as to include ii, might make 
many acts innocent, when done or committed, highly criminal ; 
as shipping pnmsions to the port of A. in tbe morning of the 
day war is deolared, making that port an enemy's &c. But 
there may be ezeepdons to this role, as where a statute ope- 
rates as the grant of lands or of a right. 

§ 1 1. Pnamble, As a statute is to be construed on a view 4 D. &. E. 
of all its parts, it is material to see what are paru of it; and n^'^;*wfi£ 
per BuUer J., " the preamble cannot control the enacting part 
of a statute, which i? expressed in clear and unambiguous 
terms; but if any doubt arises on the words of the enacting Cooke.— ' 
part, the preamble m;iy be resorted to, to explain it." But Lofft,7b?, 
tbe word so, in the boily of the act, makes the preamble a part qjJJI^'Jj 
of the body ; so any other words which make a like reference 
to the preamble. 

^12. In construing a statute, three things are to bo con- 
sidered, the old law, the mischief, and the remedy. 



Digitized by Google 



588 



STATUTES. 



Ch« 196. {IS* Tha several ttatmes en tbe mm aulijoct, m |» be 
Art* U coasidered together, as tU the benkrupt aeli« as one system : 
80 tbe poor laws : so all the statutes in pari materia , are to be 
construed as one law. 1 Burr. 474 1 Doggl. SO ; liofitt 371* 
lBI.CoiB.87 § 14. Oue part of a statute must be construed by another^ 
so as, if possible, the whole may stand* and every part haire 
effect. 

— 1 S*"**! ^ ^ saving totally repugnant to iln body of the statuie, 
W&c.' ' is void ; as a sialiile ilial vests ihe laiuis of A, in tlu ko^ ; 

saving the right ol A, but a saving or provi:30 tuay expiam 

the body of it. 

1 Bam 474. ^ 1 6. Where 8 statute sets on the o&Dder and punishes 
87 'kc! >^ ^ ^ construed strictly ; for a man is not to be pun- 

ished beyond the strict roeaoing of the law ; and punishment 
is not to be extended farther than the law clearly carries it* 
B^h^/case where the statute is against frauds, it is to be construed 
' liberally ; for in setting aside fraudulent transactions, the staiute 
is remedial ; hrnee, an act agains^t stenling sheep and other 
cattle, extends not to stealins: other cattle ; but the act of 13 
Eliz. against dc frauding creditors, extends to defrauding the 
king of a forLiUtic. 

$ 17. Where two laws cannot stand together, tlie latter 
law prevaik ; as where the ktier law eneots, that a jury sfaaB 
have twen^ marks, and tbe former law enacted, that he have. 
X20 property, this first law is at an ead. But if both stfttulat 
are merely affirmative, and tbe substance such, that both maj 
stand together, here the latter statute does not repeal the form- 
er ; as where one punishes an offence in one court, and the 
4Dk\L2,4, other in another; and e"5j)ecially if the former be particulnr, 
Pritch«rd~ ^^^'^ laller general ; as the 7 Geo. 111. ex«'ni|)ted from 
eCo. 19. taxes certain honses ?^nd lands on the river Thaiues ; 27 Geo. 

ITT. lay a general laud tax on liouscs and lands, and its words 
included these lands kc, yei the court held, they could not 
be tased in this general tax. On the whole, it was inferred, 
it never could be in the intention of the legislature, by this 
general law, yearly passed, merely to raise a revenue, to re- 
peal this particular law, passed on purpose (among other 
things) to exempt tbeae houses and lands from taxation, 
wiikms^' ^ °* ^ statute is no part of it; nor need it be 

Mijis'llls ' Slated in a declaration or plea ; yet it h a name given to the 
Salk. 3Si, statute hy the legislatnre, and if set out wrong the error is 
tame case. f^tal. i W. Hi. 95, Rck v. Williqms. 

8Mod. 7. 8. $ 1^' Statutes are to be expounded by the rules and rea- 
— 10 Mod. sons of the coinnioii law ; and ihouj^li ihe words of a statute 
II Mod* H9 general, yet they shall be specially construed, to avoid an 
—10 Johns. ' apparent injury ; and laws, civil and criminal, are prescriptive, 
^\^^^ rL, and cannot have a retroactive efiisct. 
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^ 20. Where the legislature revises the laws on any sub- Ch. 196. 
ject, and evidently intends a general revision, the former laws Jlri. 1. 
or acts revised, are impliedly repealed. The rule is plain and V,XW./ 
clear ; but the question will repeatedly occur, — Did the legisla- 
ture iotend a general remon, bo as to leave none of the 
fonaer stttuCee in force? Statutes are not {Nreaumed to alter 
the common Itw otheiwiee than is clearly expressed ; if so 
intended, would be ezpresBed in the act. 11 Bfod. 149. 

^21. An act prohibiting "other entertainments of the«D,|^B. 
stage,*' does not extend to tumbling, invented afterdieaetwas 2s(^.2ss. r«e 
paMsd ; and Lord Kenyon C. J. said, this is a penal act of ^' ^^^y- 
parliament, and we cannot extend it to enteitainments that did 
not exist when the statute was made." 

§22. Where woi'ds in a statute may he disregarded. As lBI.Coni.91. 
where some unreasonable matter arises out of general words 
in a statute, the judges may suppose the consequences not 
foreseen, and, quoad hocj disregard it ; as where a judge is ap- 
pointed tq try all causes in A, yet the act shall not be constru- 
ed to authorize him to try his own cause ; but if the act ex- 

firessly say, he shall try his own cause, there can be no power 
in England) to set it aside ; or periiaps any iwhere, unless 
there be some provision in the constitution to control the legis- 
ktore in this respect. 

. ^ 33. If a statute, that repeals another, is itself repealed 
afterwards, the first statute is hereby revived, without any 
formal words for that purpose." Must he some exceptions. 

§ 24. Statutes that favour the liberty of the subject, ought Lofl,e49. 
to be favourably construed. 

§ 25. If a sentence be made final by statute or otherwise, Lofll, 189. 
it is to be understood with the reserve, if not palpably unjust 
or illegal on the face of it. 

^ 26. Where an act of parliament directs a thing of a pub- 2 Salk. 6Q9, 
lie nature, may is understood as shall. SU*"****'" 

§ 27. A ear, in a penal statute, is construed strictly, yet is jjj oq 
not equivalent to next. The King v. 

§ 38. If a statute make certain provisions m favour of per- ^"'T*^' 
eons absconded, it is sufficient for one to avail himself of it, yoT/ci^kMu 
to shew he absconded before the act was passed. «. Amtj. 

$ 29. The court cannot officially take notice of a private 8 Saik.sso. 
net of parliament. It decides what is a statute. — Co.ui.w. 

$ 30. Presumption of a general meaning, not expressed, Lofn, 529, 
Dor naturally implied, is very unfavourable, and not to be re- 
ceived, at least on penal statutes ; and ** an obscure statute i,ai.ks.°-Bac. 
ought to be construed according to the mles of the common Abr. 384. 
law." 

§ 31. If a statute limit the prcrccdinc; against ono, to six 2DoagI.468, 
months after the act done, the day on which it is done, is to 
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Ch. 196. be computed one of the mx monllii* Thia limitt tine of 
jJri* 1. proeecutiog in favour of the accused. 
V^^«v*Ki/ i 33. The )»riaoiples of the oonamon law govem In the ooo* 
LofTt. 401, BtructioD of private statutes ; and are applied to the sulgect 

1 i r>, Bernard matter, as in the construction of a private deed or conveTtnoe^ 
TYInchoitor § Thoiic;!i n statute, on atJthorizing the doing of a par- 

2 Ta\. nnvni. ticular act, name a quorum, it is not necessary the persons 
1232, Hegina named in it should expressly consent to it ; for it is iDough if 
ei'^fl** ^^^y ^® present when it is done. An officer ad Ulntnm shall 
wich. have a peremptoiy mandamus^ if an insufficient cause of re- 
moval be returned, and it must be directed as the first was. 

1 DJk i;.7S8, $ 34. Whenever the words of a statute are doubtful, geoei^ 
Baa V. Bogg. uatifsp may be called m to explain them. But where they 
are clear, the usage of a partioular place cannot control them. 

3 D.L E. 364. ^ 3^, Xho words of a statute, if doubtful, ought to be taken 
Heihf Strongly against the law makers. Words taken most 

SCrancb, Strongly contra proferentem. 

309,414. ^ ^ jfjpo; and uninterrupted practice under a sUituie, is 

good evidcn( (! of ifs construction. This case does not make 
the distinction of doubifui and clear. 5 Crancb, 22, Mc Keen 
t?. Delancy. 

ft stn. B28, § ^7. If there be 00 appropriation of a statute penal^, it is 
The King 9. a debt due to the kmg, and suable in a court of revenue, and 
Mallanl. mdictment. 

3 Ins. 486.— % 38. If a statute provide a remedy for a party aggrieved^ 
M V u'l' 26 ^^'^^S^ ^ ^ ^ S^^® ^7 oxpress penalty or forfeiture, he may 
I Cam.' action on the statute ; and in every case, where a 

D.318. statute enacts, or prohibits a thing for the benefit of a person, 
he shall have a remedy upon the statute, for the thing enacted 
for his advantage, or for the recompense of the wrong done to 
liim, contrary to the same statute. 
Luiw.1548.— § -^0. Though an actiuu lies for an offence at conimnn law, 
Dyer, 83 b, \( a Statute is enacted against the same oO'ence, ao action 
— i"com. D. on the statute most recite it; otherwise it wiU not appear 
818. whether upon it, or at common law* But if a statute merely 
extend a remedy, which was at common law, in some particu- 
lars, it need not be recited ; as in waste against tenant in 
dower or guardian, the statute need not be recited } for there 
was a prohibition of waste against them at common law. 
Lutw. 1648, ^ 40. If n '=:tntnte crire the form of the writ, it need not be 
Com. D. 3!H, recited, adoplnig this form is sufficient: so if the action he not 
818.— 5roia. founded directly on the statute, but upon some collateral fact, 
D. 604. ifjg statute need not be recited ; and it is enough to recite the 

sense, liiuu^h not the exact words of a statute. 
9 H. hi 020. § 41. Statutes ** are to be so construed as to include all the 
necessary means of executing them with efiect as one giv* 
ing a power to recover debts, includes a power to arrest. 
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Abt. 2. Repeal of staiuiet fyc. the effect. Ch. 19G. 

* § 1. No proceedings can be had under a repealed statute, jln. 2. 
though commenced beloi t: the repeal, unless by special excep- v^^'^v^./ 
tion ; but s. 7 ; 1 W. BL 461, Miller's cue. 

$ 3. It is a general principle, that subsequent statniss, which ^^p , 
only add accumulative penalties, do not repeal former statutes ; ^^^ ^ 
hence, 38 Ed. I. c« 20, as to making plate, is not repealed by 
any of the subsequent statutes against the sAme ofoce $ they 
only add cumulative penalties. 

3. If a statute be revived, oil acts explanatory of it are I^J^'g'^JjJ" 
revived ; not repealed by non user. 2 D. &£ E. 275, 

4. The bare recital to a subsequent statute, is not su£- 2DJLE. ass, 
cieni to repeal the positive provisions of the former one. 

Where a statute professes to repeal a former one absolutely, ^» 
and substitutes other provisions on the same subject, which are e.Jviuuie. " 
limited to continue only to a certain time, the prior hiw does 
not renre after the repealmg statute is spent, unless the in- 
tention of the legislature to that eflfect, he expressed. 

^ 5. If a statute expire, and afterwards be again revived'by 4 D.k e. io9, 
aflother statute, the law derives its force from the first. «^'£?i!bMlt ^ 

§ 6. If a statute declare a contract void, that contract is ^'^ ^ ^ 
not revived hy the statute's being repealed. This was an ac- Jacques »» 
tion on a contract of insurance of tickets against a positive Wiihy. 
statute, 19 Geo. III., repealed 22 Geo. 111. A contract void 
when made, js always so. 

§ 7. If a temporary statute give the subject certain benefits, S Borr.fiOl, 
which can only be accomplished hy regular proceedings, that 799 
require time, if those proceedings be regularly commenced, 747. ' ' 
but not completed when the. statute is repealed, they shall he 
allowed to be completed, as if the statute were still in force ; 
where revived, though some days after expired* 

A statute introductive of a new quali6cation as to the sub- 9 East, 44, 
ject matter, though penned in the affirmative, repeals a former 47,C«niUier'i 
statute as to the same matter ; as where a former statute only 
requires a seamen to enter a whaling vessel, in a whaling bu- 
siness, to be exempt Iroia impressment ; and the after statute 
requires somctbiDg more, as that his uaine al:>u bu inserted in a 
list: decided on habeat corpus* 

§ 8. Wherever the subsequent statute is not consistent with ( 0 8 —4 
the former, that is repealed, though the words he affirmative ; j co^i,' 
but not if the two can be reconciled. By the repeal of a re* 63 - vi^z-. ' 
peaKng statute, the first is revived, and the repealing act be- j^'^^ g _^ 
comes of 00 force* So far as the latter part of a statute is 2iiMt.aoor 
repugnant to a former part of it, this former part is repealed ; 
but the repii::nnncy must be clear ; but the repeal by implica- 
tion, of a fount 1 , by a latter statute, is not favoured. It is a 
maxim, an ^iHm lative statute does not repeal, or take away 
the commou law. 
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Ch. 196. Art. 3. Ercepiion'^ in afffiufpn. 

^ri. S. ^ 1. Where an exception is in tlie enacting clause of a 

»,^-\/-^^ statute, giving a right or a forfeiture, the pnrty suing for the 

^.'^F' ~'^» richt or forfeiture, must negative the excepiion in his declara- 
Gillv.Scri- . . . . o . , . ^ 

ven^— iD.t in a scire J lie I as on a judgment against a pcisoa 

t. i4i, Snei- who had been twice a bankrupt, under 5 Geo. II. c. 30, s. 9, 
^^'Z^sce Ch provides, " that the future estate and effects of such 

2i8| a. 7. person shall be liable to bis creditors, unless the estate shall 
prodoce sufficient to pay ISs. in the fNHtnd" &c., H is neces- 
sary for the pit. to avefy that the bankrupt's estate has not 
produced 16s. in the pound. It will be observed^ that 
clause makes bnt one sentence, and the words, unUu Uc^ 
though by way of excepdoo, make an essential part of the 
pit's, title. To declare on tbe claase without those words, 
would be to misstate entirely tbe meaniag of the legislatore. 
See a. 6, s. 17. 

1 Ld. Rayiu. § 2. The distinction is wherr; the exception is incorporated 

A^n^— Am*'' clause ; thpre he who plcnd^ the clause, must take 

Prfced. <>4, notlce of, and answer the exception ; and where the excep- 

a. a, 8. 17.— lion follows in a distinct clause. Hence, where, by the proviso 
1 Com. D. . . , , , . . . - . .-^ * 

313.— 1 Lev. 1" A Statute, a persnn is excepted witnio such circumsiances, 

21$.— 4^ac. and not in the body of it, the pit. need not shew that he is 

not within the exceptions ; for that shall come from die 

Other party. But if the proviso be parcel^ it is misrecital la 

omit it. 

i^D.&E. %Z. ConTictioD oo 1 Jam. I. c. s. 7, as to buying 
PrettcQ -i ^'^^ ^ enacted; that no person Ml tan 4ec^ 

D?& £. 141, ^ except such person or persons as had a tanhouse" on Iec* ; 

**and except such as have been, or hereafter shall be, brought 

up, instructed," &c. ; also other exceptions, on pain of forfeit- 
ure of all such leather &c. The information alleged, that 
after passing the act, the deft. " not being such a person, as 
by virtue of said act of Parliament, may lawfully use tbe 
crafi ur mystery of tanning of 1(^ntlier, and dotii tan tlie .-nnie, 
and not beins; such person as doili laii ilie same," did barsajn, 
buy, kc. Defi. excepted to this information, that it did not 
negative the exceptions contained in the enacting clause, sect. 
5 ; admitted to be fatal, and held "the distinction had always 
been allowed between an exception in the enacting clause, 
creating the forfeiture, and a subsequent proviso in the statute.** 
See art. 8, Teel v. Fonda ; the same if the exceptions be in 
subsequent statutes &c. I D. k E. 393, Rex e. HaU. 
F'uj. N. p. There is a diiftrence between the cases where the pnmso^ 
or exception, m a statute, is matter of fact, and where 
matter of law. Where of fact, it may be given in evidence, 
according to the provuo, or exception in the statute ; but 
where matter of Ikw, it must be pleaded as a license given on 
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the proviso kc. For when matter of iaw, it must be pieaded Ch. !06. 
that the i)ioper Judges may decide the mailer in qiiestioi;. .lr(. i. 
Aod if au iuiornier negative excepiiuns, he need not 5 it is but s^^r^v*^,/ 
surplusage, 1 D. & E. 322, Rex i^. Hall. 

Art. 4. Piior law how ajjected by a new statute. 

^ 1. This is a matter that requires much attention ; tiiough 
OB this subjeet there are many genenl rales, they have their 
eieepcioiis, and all liable to be controlled by the great fimda* 
mental role, wbiob is, tbat tbe intention of ibe legislature must 
govern in every oonttructioD. 

f 2. It is a general rule, that an affirmative statute does not 
lepeal the prior law. B;it ih&n are eiceptions to this rule ; 
as where it appears the legislatore meant to repeal it, as in 
altering tue juror's qualification as to property, from £20 to 
20 marks. So if the af?irmntive statute vary the case, as in 
Caruther's case, above. So where the legislature passes an 
affirmative act, but clearly inteods completely to revise all the 
former acts. 

§ 3, So if an affirmative statute, iutroductive of a new law, Plow. 20S, 
direct a thing to be done in a certain manner, that thin^ shall 
not be done in any other manner ; tliough liiere be no ncga- iiob. 2»8, 
ttve words. ** For the rule is, that affirmatives in statutes, thai 
introduce new laws, do Imply a iiegadve of all that is nol in 
the purview**' As where an affirmative statute appoints a 
possession to be in a certain manner and form, it implies a 
negative, tbat it shall not be in any other manner or form* 

^ 4« So if an affirmative statute give a new power to a Foster's c«iey 
certain person, by designating him, all others are in general ^^7' 
excluded from the exercise of the power, though the statute 
be in the affirmative ; because, " enclimo unius est exdutio 
alierimy So 31 E. TIT. c. 12, provides, "that error in tlie 
Exchequer Chamber shall be a mended bctoi c the chancellor 
and treasurer ; such error cannot be amended before other 
persons j yet this is an affirmative statute. So where justices 
of the peace arc appointed judges ta act in forcible entry j 
though, by an alliniiaiive statute, no others can act. 

§ 5. But where a statute gives a power to one to do a 
thing, another is excluded merely because tbe power is 
not given to him. Still the question returns, how does a 
new statute abolish a prior law ; as that may be in force* 
though a new law is made on the subject ; and is bmdmg as 
an affirmative statute ; leaving, however, the parly to make 
hi^ election to proceed on such statute, or on the common 
law. As statute 2 Westminster, c. 3, s. 39, enacts, that 4 Bac* Aftr. 
after complaint made to the sheriff, he may take the posse 
comitatus, and make replevin.*' ** Notwithstanding this statute, 
he may take the potH comitatut to serve any process with, as 

voii, Ti. 75 
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Ch. 196. he could before at the common law ; for a statute ia the if> 
Jirt. 4. 6rmative, does not take away the coannoo law.'' So 43 £• 
IIL c. ll| eoaets, ** the paDoel of anize shall be anmyod km 
days before the day of assise yet, if this be deoe two 
days before the assixe, it is good ; for two days were a uffi cisB t 
at the common law^— taken away by this affirmative stat- 
ute. Yet it seems, according to Stradliog «• MocgBD» Sluie 
V, Drake, Foster's case, &c., the prescribing four days, im- 
plied a oegatSFO of the two. As it prescribed a thing to be 
done in a certain manner, leaving an implication, at least, it 
was to be done in that only, and not in any oiiicr. And why 
were the fovr days prescribed, it any and every one was at 
his election to act on the prior law, fixing two days ? 
Foster's case, § 6. In this case also it is said, that dcsign^^tins: a certain 
1! Co. 64. person to do a ihins;, by some new power given L»y an auiruia- 
tive btaiute, docs not always exclude anotlier, who was by a 
precedent law authorized to do the same thing ; as where 8 
H. VIII, c. 16, authorized two crown officers to make ceitui 
leases ; and 32 H. VIIL c« 40, autboriies another officer t» 
do the same thing, still the two former may act. Here no 
implication to take away their power is percmvod. 
2 Sir*. \ 5 7. By the prior law, overseers of the poor might be ap- 
mfc^ pointed at any time within the year. Then 4S £L c. 3, 
directed, en a penalty, they be appointed in a certain month: 
they were appointed after the month, and the appointment 
vns adjudsred good. The court observed, the penalty shew 
the appointment was meant to be eDloiccd, and in a certam 
tune, but not to make one after void. And also that this act 
respected the poor, so to be construed liberally ; and " though 
it is a new law, yet against the justice ami ineaninii, of it do 
negative shall be implied and liicre aie none, in iact. "It 
is considerable, that this is a thing which it is not in the power 
of the parish to procure^ and is therefore a coostroedon «s 
neeesit^o^e." 

4 Bac. Abr. $ 8. But ^ a negative does so bind the common law, that 
^048. ^ QigQ cannot afterwards make use thereof;" and it has been 
adjudged, that no prescription or custom is good against a 
negative statute, whether it be dedaratoiy of the common 

law, or introducUve of a new one. 

§ 9. Many other cases applicable to this article, have been 

considered in prior chapters, involved in other matters, es- 
pecially Ch. 148, Cb. 91, cases, Quarles v. Quarles ; Rust 
r. Low, &Lc. &c. ; and many more might be here added, but 
after all the cases in the books are cxaniinfnj, wp are, iu each 
instance, brought to con.sider the great fundauiuiual (lucstion, — 
J What did the legislature mean in passiiis; the new st lUjie ? Did 
it mean to repeal or take away any former lawb, aud if any, 
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wbftt kw or laws, or did it intend the new statute as merely Oh. 196. 
OMmloNtMy or merely directory; in whole, or in part? The Sri* 4* 
principles of decision adopted by courts, in the cases already ^^v^^ 
stated, shew how wide a field of reasoning and construction 
we are led into, in mious instances, in which cases of this 
sort arise. Two in particular, in Rex r. Sparrow &; al., He- 
serve notice. There, in a doubtful case, 1. Assumed, as tiie 
new statute respected the poor, it must have a liberal con- 
struction : 2. Tlie lime of nppoiiUment must have a liberal 
extensiou ; because the parish iiad uo control over it. 
$ 10. In short, the construction of the new statute, and the 

auesiton, whether it added to, repealed, took away, or varied 
to prior kW or not, must, after all, depend principally upon 
the wording of the statute itself, and upon taking folly into 
▼iew all the circttinslanees the legislators had contemplated 
when they passed the new statute, to be construed. 

^11. And the triie rule wa^ stated by Coke, justice, in Plow. 86, 
this case. Speaking of the treason act, 25 E. IJJ. he ob- ^j^^*^* 
served, " notwithstanding; a statute, that increases the punish- 
ment beyond what it was at the common law, ought not to be 
extended by an equitable construciion, yet the words, even of 
such a statute, ought to be construed according to the true 
intOBtion of the makers thereof." 

^ 13. So in this case, the court said however true it 3Co.7,Hey- 
may in general be, that penal laws are to be construed strict- g'^i^Jo/'^'H 
ly, yet even m the construction of these, the intention of the 4 Bac. W 
legislators ought to be regarded. •ft** 

^ 13. So the 7 H. VTT. c. 1, nnd 3 TT. VIII. c. 1, made cro.Car. 7i, 
the departure of a soldier from his captain, without license, Thr; Soldier'* 
felony. Held, one departing from his conductor, without li- ^'"*^* 
cense, to whom he was delivered to bo brought to the sea 
side, was felony \ for a conductor is a captain within the 
meaning of these statutes ^ and that a penal statute, wiien 
made for the public good, and service of the king and realm, 
ought to be construed according to the intention of the makers 
thereof* So is Pooher's case, 11 Co. 34; 2 Brown, 110, 
111, 116 ; Plow. S6, 59 ; 10 Mod. 117, 282 ; Hammond e. 
Webb ; Attorney Creneral t?. Sudtll, Prec. in Ch. 214. 

\\\, So in the multitude of cases in Coke's Reports, in 
which statutes were construed, the material question was, 
what was the intention of the legislature ? To lind this, re- 
course was had to every part of the statute to be construed ; 
also to external reasons uud circumstances ; as to the prior 
laws, liieir defects j the existing evils, new remedies neces- 
sary, when the act passed tto. Indeed, often in construing a 
statute, the judges have inquired into the rehgious and moral 
state of the country. For instance, in construing the statute 
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Cs« 196. of 33 H. VUI. befora sUted* aUowiog gifb to «ktfili^, and 
JSrt* 5. forbtddtog them to sopentitious uses, they fa«re invaritUy ia- 
s^^'v^^ quired into the principles ol the Pratenanty end of the RowM 

Catholic religions ; and of the morality co&aeetsd with etoh, 
in order to fiad what iostitutionsy what teachings &c., were of 
a superstitious. — what of a pious or charitable kiiidi ao as to 

COnstrno and apply this statute accordlQgljr* 
Art. Construction oj statutes. 

§ 1. So many cases have already been stated in relation to 
the consti jciioii of btatutes, that it wiil be not necessary to add 
luatiy in this ariicle. 

§ 2. It has been already staged, tliat the great fimdameotal 
role in ooostniiog statutes, is tite intention of the legjalatore io 
making them, ^veral oases liave been eited, espeoaOy m the 
last artiole, to estabUsb this rule, if it need cases to establish it; 
this rule, well attended to, will show how useless naany of the 
detached rules and data, on (his subject, are found dispersed 
throughout our law books. Indeed all the numerous rules laid 
down on tliis subject are, in a good measure, useless, except 
where the meaninja; of a statute is doubtful f then, and then 
only, can courts of law iool. to consequences in construing iij 
10 Mod. 344, for^ as staled in this case, and correctly, wkere the meanii^ u 
SUDpSn"" i'^"*"* no consequences are io be regarded therein; for this 
mM le ttusming legisUuite authoniy. 
^3. So it may be observed as to vu^; if the words and 
hi^v. ^ meaning of a statute be doiibtAil, mage m construing it, and 
iio!d --14 especially near the time it was enacted, may be resotied lo^ at 
Maw^ft^i^. iJi^Q gg^y presttOied the prior law, the mischief, and the 
statute niu t remedy intended, were well attended to, and understood. But 
beej^lamed if the usage has been to construe the plain mcinins; of r statute 
t o r*s'ubject contrary, or to give it a meaning diiierent from its plain true 
mailer, as meaning, then this usage is not to be regarded ; such nsaire 
^^*and being according to, but different from, the statute, and so 
other law wholly unauthorized. Courtney v. Bower, 1 Loid Raj m. 
writen^l 388. 

DBy'sCa.111. j 4^ These positions, founded in the first principles of law, 
relating to this subject, being thus stated, the few rules to be 
laid down here, wiU be with reference to douhtful statutes only, 
or those whose meaning is ambiguous* 
AVor,inasta- ^ 5. 1st. No Statute ought to bo SO coostrued as to defeat 
mean nea".°* ils own end ; Hob. 97 ; nor SO as to operate against reason ; 
est; iCainea* Carth. 136 ; nor so as lo punish or damnify the innocent ; 1 
R. 177. insj^ 3(30 . nor so as to delay justice ; 2 Inst. 611 ; nor so as 
to extend a new remedy, or a new jurisdiction ; 2 Sid. G3, 
Tool V. Neil; Sira. 20b, Pierce t>. Hopper^ especially if it be 
a nummary jurisdiction, as that exercised by the commissioners 
of excise &c.; Bunb, 106, Warwick e« Wlute, 
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§ 6. A HahOe u i9 he wuirmi tfiMU^^ uhtrtt t9 Cs. 196. 
WMirw ii r^idl^t •ovU (e met, hardf or wyuit; moA to in- Art, 5* 
diide a ease not istraded by tbe onikcr of it» to bo within it ; 
w whoio the % Weam. o. 11, enaetod, tfait bulifi iu;. found ^^^^^-^^^^^ 
in Mioar in their ■ocoonts, ifaonld he eommitted to goal ; this '^^ii^S*' 
■ot is not to be construed to extend to en iofimt btihff, so as to rrcovpiy, are 
commit him ; for by reason of his want of discretion, he is not ej^^cSy"* 
to be so punished; in other words, the legislature did not mean Caines*B» 
to extend this punishment to him, though within the words of 
the act. So if a law be made that, whoever does an act shall PJow. 466, 
suffer death ; bin a madman doing it, will not be so punished, ^^^^1** 
for the same reason but il it be done by a druuken man, he Eystoa 9. 
must suffer death, for bis case is within the reason of the sta- |^"^> 
mte. Indeed some hold he oodit lo be doubly punished ; 
must mean for the crime and for being drunk* 

7. So a atamte that gives an action for or against execn- piuw. 467, 
tors, is to be coostnied to extend to odministrators $ because f^'jJiy* 
within the equity, more properly within the reason of the sta- 
tute ; and a statute may be thus extended to cases not named 
in it, but the same in principle as those that are ; and it is un- 
derstood the legislature cannot conveniently name in the sta- 
tute all the cases to which it is intended to ex lend. 

§ 8. So a statute shall not have an equitable, liberal, or en- ^^y^^'^' 
krged construction, so as to take away a common law remedy, Boit'^efaor-' 
or so as to overturn an estate ; or so as to extend to a mischief ton.-a Lev. 
which Terjr rarely hapi»ens$ as the legislature cannot be sop> ^ 
posed to mean either, where neither is expressed or fairly 
impriod. 

^ 9. So if one break prison, which is on fire, though within i*to^- 13, 
the letter, he is not within the meaning of the statute against pogJuM^ 
breaking prisons. If a statute seem to give a summary pro- Caines' B. 
cess, also the taua^ course of proceeding, the latter is to be 
preferred. 

^ 10. Eotpreitions in statutes of a settled rnranimr. Every 1 tnst. 891*— 

• * f t L. ^' ■ 1 • "Inst 434^ 

crime is a /e/ony, the perpetrator oi which, by the blaiule, la to hqi,. 270 
have judgment of ifeelft or laeM&er, though the word felony is 2(o.-l-a fntt. 
not mentioned hi the statute. But if a statute prohibit an oiienc ^^^^ y^^'* 
or forfeiture of all one's estste, or of body and gooii, it amounu ni..*s«lk. ' 
only to a high misdemeanour ; or so if a statute give a penalty, to eoa. 
be recovered before justices of the peace, and names no mode 
of recovering it, the proper mode is by indictment ; so wher- 
ever a power is ^l -en fo inquire, hear, and dcfermrne,\n a statute, 
it is to be according to the course of the common law, by inry 
and by indictment. And the reasons in all these, as in many 
other cases, are these expressions, in time, by being often 
used in statutes, and so construed, have nrquircd their mean_ 
ing in each case in England and America uul iti other coun 
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Ch. 196. tries. Penalties must be created by the express words of an 
Art, 5. act; caonot be implied. 2 Johus. R. 455. 
w^^v^^ § 11. 4di. With regard to the dtfibrani ptrts of a ititotey 
^^i^SLi^m ^ geoend rale of coostniotkm ; that ii» tho oon- 
Tmo± 144.-' stniction of each and werj part mmt be nuulo on a fistt ikm 
I wiis. 320.— of the whole statute ; and ever/ part moat have fime and efiect, 
JjJjJ**^ "" if possible ; for the meaning of eveiy part is found in its con- 
344.^Ftfn. nexions with the other parts ; and it cannot be believed the 
leii;!slatt]i-e intended nny part of tho statute should be without 
a meaning, or without foicu or eflect. These rules are not 
pecuUar to statutes, but hold in regni d to wills, deeds, and aii 
instruments where the question is, ^Vhat did the maker mean. 
Eacii ought to be so coustrued, it il can he, as lo prevcDt any 
clause, sentence, or word, being superfluous, void, or insignia 
ficaot; for thia obvious feason, no maker of either can be 
supposed to mean that any part, claoaet or woid, shall be in- 
significant, superfluous, or void. It is said, in many EngBdi 
books, that the thle of a Statute is no part of it, because the 
clerk adds it. This reason does not hold in the United States, 
where the legiblaiure makes the title, as much as the preamble 
or body of the st??titte. Still, however, here, neither is the Ulie 
nor the preamble imcnded as a part of the enacted law; one is 
meant merely as a nanie, and the oUicr as a declaration, of the 
mischief intended to be remedied ; soniciimes the manner of 
the remedy, and sometimes a recital of defects in the prior 
laws ; but, most generally, as a mere declaration of motives 
existing for enacting the law. But it is rare bdeed, the pream* 
ble embraces all the motives, or even those mentioned with 
much minute precision ; and in this case, the court said, the 
8 Mod. 135, general words in the enacting part of the statute shall never 
Alto*'"* ^' restrained by any words introducing that part ; for il is no 
rule, in the exposition of statutes, to confine the general word< 
of the enacting part to any particular words, either introducing 
it, or to any such words, even in the preamble itself." 

§ 12. 5th. The common law u to he regarded in the con- 
struction of statutes. This is a ^ood general rule ; but it em- 
braces too many considerations, to be of much use. 
6 Mod. 142, ^13. Where a statute used the words arrett of judgment^ 
lum^!—^' the court laid down thb rule, to wit, ** when an act of parlia- 
Hob. 97. ment makes use of such a term generally, it shall receive the 
same sense that the common law takes it in, and no other"—- 
meaning a term known in that law. But this rule must not be 
ej^tended to ancient words in that law, which, in a long pro- 
cess of time, have changed or varied their meaoiog, as many 
feudal words aud words in religion &:c. have. 
Flow. 3rv5, ^ 14. But it is ever a good role to know what the common 

2oiich r. ^ " 

llowcil.— 2 lost. 30J , 30e.~l Saund. 240. 
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Jaw was before Ae making of a statale ; whereby it may be Ce. 
known if it introduced a new ]aw, or only affirmed the com- ArU 5* 
moD law ; or» if it varied that law, in what degree, or in what v^^v-^^ 
mamier, and to what purpose. It is said, '* the better eoo^ L^io^Moo^' 
atructioD of a statute is to expound it as near the rule of the 245.-2 loat. 
common Inw ns may bf," Tind in the course which tlmt law 148. 
observes; and the common lau* is to lie cnutionsly pltcred. 

6 15. Therefore if a ntw remedy be given by a statute in a 11 Co. 59, 
pariuuiar case, this is not to be extended to alter tlie common f o^^or's case, 
law in any other ease j so if a slatulu bu ubscuie, il ou^lil 10 Hick'ford »*. 
be construed by the rules of the common law, which are the Mackiii. 
rules of reason, reviewed and improved in a succession of ages ; 
that is, if it be doubtful what a statute means, it ought to have 
a reasonable construction to efiect the end proposed, as far as 
it can be discerned. 

§ 16. 6tfa. All the sta(uie$ on one subject to be viewed lU one ; Plow. 2oe, 
for all tl;c statntns on thft same subject express the sense of ll™*^'*"! - 
the legislature on that subject; as if a prior sfatute forbid a 
thing, and an after one inHict a forfeiture on the person doing 
it; both must be viewed as one statute, as both constitute the 
crime and the punishment; and if a third regulate the mode 
of proceeding in the case, still all three are to be considered 
as one act. And this doctrine is said in one case to extend to hpx r. Lot. 
those repealed ; as on a question, if five overseers of the poor f^a't" ^ 4 
could be appointed. Lord Mansfield said, it is a rule in the ^ 
construction of statutes, that all which have relation to the same 
subject, notwithstanding some of them may be expired, or are 
not referred to, must be taken to be one system, and construed 
consistently and the practice has been so to do in cases of 
bankruptcy, church leases, and other cases. See how oue sta- 
tute that revives another, is construed, and where on a future 
contingency. 

§17. 7th. Statutes remedial, and concerning the public good, llCo.7i,c«se 
The general role seems to be, that such statutes most be con- c^j^}^^ 
stnied liberally ; that is, equitably, or in an enlarged manner } stre. sitT 
as if a statute be to support religion, learning, or the poor, it <' ^^r- 
shall be construed to bind the king, though not named, and be J^S'^*"^^- 
so construed as to attain the end proposed, if possible. 

§ 18. But it is held, that a statute which gives away the '2 Mori. 13, 
property of some subject, is not for the public good, and so is pMii|*^Z'* 
to be strictly construed ; as the statute for the relief of poor 
prisoners. Held by Treby C. J., " tlio act being for giving 
away the right of the subject, it ought to be c ousirued strictly;'* 
and per Holt, "let an act of pailianient be ever so cliaiitahlc, 
yet if it gives away the property of the subject, it ought not to 
countenanced." 
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Ch, 196. ^ 19. A renwdial statat* oo^t lo be M eonstraed ii l» 
Art* 5. supfirMt the friud or niichief, and so as to tttain \ti eiid» 
V^vx^ cause laob oomtniedoo b for the Inrthertiice of juaiKe. Tkm 

Plow. 73, judges ought* fay many writers, so to cooatrae a aiatute as to 
Wimbish r. advaoce the remedy thereby proTided, to guard against subtle 

Co.'*7,'Hey- evasion*? and delnys for private advantag^e, and so as to s;ive 
don'icase— life and strength to the remedy, ac coi cime; lo the true intent of 
ll^o*TO 73 "lakors of tlie law, pro bono publxcOy that is, the law must 
— Croictr. ' ^6 construed according to the true meaning of the rnaker.i of 
it. The only sound rule, after all} where this meaning can 
be found ; this brings us to the last rule of construction. As 
' %9Xi.%C^.ThBimUmti>flUUgidafon. *Whefe this ia found 

or underilood, there can be no queftkNi, as above slated, h 
must be the rule and guide ; for where pereenred by the 
judges, a deviation from it must be intentional, and so wholly 
unjustifiable \ as the judges may as well make a new statute 
of their own, and decide the case by it, as designedly depart 
from the understood meaning and intention of the legislature. 
W'licrc this meaning is satisfactoniy perceived and uacJerstood, 
there is no room for a liberal, or strict, or eqin table, or large, 
or narrow, or other construction, than according to this 
meaning. 

The cases to this pur{>ose are numerous, iovarisbly support* 
ed by sound principles, and maxims of law. Several ot thesS 
cases have been cited already. Also^ 
riow. 838, § ^i- In this ease held, such a construction ought to be put 
Williams t*. OD a Statute, as may best answer the intention which the mak* 
rro\v.^iw3— ^''^ view; the only difficulty is in finding this in- 

1 Mod.l<>f).-- tcnlion. To do it, nho numerous rules are staled by law 
S^nst. J36, writers ; such as to inquire, what the pricr law wa? ; whnt thf 
defects found in it; what the real evil to be renndiei] ; lo 
view and examine the whole statute ; and freijnenily \o take 
into view foreign circumstances ; and especially the views able 
judges and lawyers have taken of ii ; keeping in sight the 
maxim, that eon^saqiorffma txj^otUio €ttfani$tma in Ugt* h 
Is the intention that oo|bt to govern, not the letter of a starate ; 
therefore, whut is withm the letter^ and not within the inten- 
tion, is no part of it j and whatever is within the intention, is 
a part of the statute, though not within the letter. As where 
Plow. 206 ^ statute of Gloucester, c. 1, provided, "that the 

Siradling v. disseizee «:ba11 recover damages in a writ of entry, founded 
Morgan. upon a elisseizin agnin?l him, who becomes tenant after the 
dissei/.or yet if the disseizor by deed enfcoif three pcr-ons, 
ami make livery of seizin lo two of them, hut the liiird was 
not pret.eni at the livery, nor ever agreed to the leofllnent, ooc 
received any of the profits, he shall not be liable to answer in 
damages to the disseisee, though he become, by the death of 
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tlic other two, tennnt after the disseizor ; nnd so was within Cn. 196. 
the very words of the statute ; for the legislature could ucver Art. 5. 
intend to niake him who never asseoted to the wrong dooe to V^"V*^^ 
the disseizee, answerable for it. 

§ 23. The niisrecital of liie title of a public statute, not fmal, i Ld Raym. 
ibough the party coofine himself by tlie words contra formam 
itaiuti$ and in debt on a penal statute, the pit. must* paitico- *' *' 
larize each offence ; as each e&nce is distinct and separate, 

§ 34. Though a public statute be misrecited in part, yet if s Mod. 98, 
enough be well recited to support the action, it is well ; as 99, Shaftsbn* 
ivhere the pit. declared on 2 R. II. c. 5, and misrecited part, ^ ^^^f' 
but renited well enou'^h for his nrtion, nnd had jndiMTient ; ^nd 
this case put, tiic pit. sued for a robbery on a stalui»% and re- 
citpd inrrnflin dooiorum ; but tiie statute was incen'liuj gener- 
ally, withoiit dfj/nonim. Held, well ; for the pit's, suit was 
only for a robbery, for which the statute was well recited, and 
not about burning, which was mistaken. 

Lord Coke, in his index to his Reports, has divided statutes | 
into about thirty classes, as they may be extended by equity ^ ^' 
and construction to pther matters, persons, and times, modes, 
and fortns, actions and pleas, he. than those mentioned in the 

f)art!fular statute ; as to confirming and repealing the common 
aw, dilTerent tpnurcs, offences, he. ; and has in this index re- 
ferred 10 scores of statutes, and constructions of tliPtn, in ex- 
planation and support of each class and each position. For 
instance, where, and in what statutes the generality of words 
shall be restrained by equity, and construction made against 
the letter of^the statute and he refers to upwards of one 
hundred cases, to explain and support this class of cases. Bui 
when we attentively follow these references and examine the 
authorities referred to, we find a great part of them have no 
bearing on the point ; and many others so minute and re6ned 
as to be of but little or no use. With all this immense pro- 
lixity, it may be observed, that but very few of the statutes 
now in existence in England, and in use, were so in his lime. 
The last statute he cited was 3 Jam. I Many of those he 
did cite are now obsolete, even in England, and seven eighths 
of them never had any relation to this county ; so* that but 
little good law, in this relation, is to be collected from his al- 
most innumerable cases involving statute law. 

^ 35. In the construction of a statute, long and continued 6 Crench,98, 
Usage in practice upon it, is gqod evidence of its meaning, and ^i'^*'^" '* 
is to be reUed on. This was said in relation to a statute of 
Pennsylvania of 1715; and if a deed contained lands in sev- 
eral cnnnties, and was recorded in one Only, the exemplificfttioa ' 
of it was good as to all the lands. 
^ 2G. Another rule is, " that an act which is to take away « sae. Abr. 
VOL. vi> 7§ sas. 
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Ch. 106. or clog a vamedy, which a party has by the coimnoB kn^ 

Art. 6. ought never to hnve nn equitable coustructioo.*' 
\_0^ ( Art. ti. Pleadiiii^ staiutcs. 

§ 1. The tcuy tu punish disohedicnce to a statute. Statutes 
arc framed iu diiieieul ways ; sorue merely forbid an act to 
be done, or command an act lo be done, L»ui provides no pen- 
ally, or mode of prosecution, leaving both to some prior kws. 
Some add the penaltyi but doi this mode, and aome add both. 
If die penalty be not otherwise disposed of, il beloogs to the 
aggrieved or injured party. If no penalty he named, and the 
act IS against a public offence, the punishment is fine and im* 
prisoament at common law ; but if a private wrong, then en 
action iipou the statute nt common law, that is, an action 
grounded on the statute, but iVanicd on tfte principles of the 
common law. See Americaa Precedents, c» 8, page 63 ; aud 
Penalties, Ch. 148. 
4 Bac. Abr. ^ 2. Where a statute cominunds or proliibiis a thing or act, 
J^yZie^^ for A's advantage, he has an action on the statute to recover 
29o!— roco. a satisfaction Ibr the injury done him contrary to it, or in dis- 
W. obedience of it. If no remedy be expressed, it is implied ; 

and an action " is a consequent, and a thing implied in everjr' 
thing prohibited by a statute/* 
Topb. 17^ ^ 3. Wiierever a penalty is given by a statute, but no soil, 
vJiy."* *' **ebt lies for this penalty. 

2 \17 ^' -^'^^^ where ilie pennliy, or a pnrt of it, is i;ivcn to him 

128, Agord e. who will sne for it, any Oiie umv have au action or inforaial'r»!i 



Tandi^.— • for It ; and if lor a |)eiialtv »ii'.iinst several delis., only o.it 

vni Ki. 480, , . \ r ' ■ f Ml 11 

VttUridge r. penalty is recovereil ; as lor iiiipouii..ii)<r a uislress illegallv. 

Ilaylor. Plea, not guilty. Verdict, guilty. Damages assessed by the 
jury, 40f. Held, there could be but one 405., and one pen- 
alty, J&5, against all ; for it is but one offenCe, and one dtstreas 
in all. 

CrtK El. 655, $ 5. Crouchcr was indicted for burglary* Held, ^< that ki 
Croucber'a every case, where a sialule prohibits a thing, and doth not 
limit a penally, the party olTeiuling therein may be indicted, 
as for a contempt a<jain?t the statute;" also if one sustain a 
special dama|j;e, be has bis action. See Case. 
2 Sid. 209, ^ G. But if tbe matter camnjanded or prohil>iled by the 
hn^—l Mi^r ^® injurious only to one or two persons, an action 

il, The king lies: so, though it extend to alt persons in words, but chietly 
" A^d"sM?* ^''^^'^"^ private disputes, an action only lies, and no informa- 
— Bd 2b8. ii^g indictment ; as* for taking unreasonable distresses of 
several tenants } fat it is a private matter, and the remedy a 
^ui tain action* 

2 Inst. 121.— § 7. Whenever a statute gives a new action, the deelaratioa 

11 Mod^3U7, ixjust mention the statute : but enough lo follow a pjrescribed 
Hall 9. Bala- r , ii ."i-.i i. 

lorm, as above; and wben a statute directs what must ha 

pieadedf tiie pica must be in tbe words of tbe statute. 
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Voniraformam stattUif where material* Cb. 316, a. 14. Ch. 196. 
As ibe judges e^r officio take notice of public statutes, they Art, 6. 

may be pleaded without reciting them. 4 Co. 76. 

6 8. Paze 55, fourth point, resolved, that against a general ^ 

statute, whereof the judges er offino tnkc notice, the other 
party c;\!mot plead nvl ticl record ; for of such act the Judges 
ought to lake notice. But if it be misrecited, the party ought 
to demur; and ttiis is reasonable; for if the record of such 
statute be lost, it ought not to prejudice the Slate ; but if lost 
or consumed, the judges, by a printed copy or by the record 
n which it is pleaded, or by other meansj may mform them- 
selves of it. 

What is a puliiic, whtit a pri^'ate, statute ; see Ch« 148, 
Debt for Statute Penalties. 

§ 9. If a private statute be pleaded, it must be specially Ji^'^J""* 

statefl ; for the judge otherwise cannot notice it; and wlien parkerr! 
so stilled, its contents n);iy be put in issue, on nvl fkl record Weiby.— 6 
pleaded. Not necessary to state the title or preamble in plead- JJ^^ j^"^ 
ing a siaiuie. See prior chapters \ and iiirch t;. Bellamy, Am. 
Preced. 64. 

§ 10. If one statute prohibit the doing of an act, and an- Flow. 205, 
Other inflict a forfeiture on the person doing it, the pit. suing ^ 
for the forfeiture, must state both statutes, as both are esseadtl 
to his case. 

§ 11. This was an indictment for perjury in an affidavit to stra. 1066, 
l)oldtobail,laidtobe taken on 12 Geo. II., by 5 Geo. II. which Hex'.Mof- 
eltercd it in some respects. Ur^cd, it should have been laid as 
taken on the last statute, not n)er( 'y because a continuing act, 
but as il made several alterations in the former. Held, when 
an act is continued, H is in full force ; and as it is not altered 
m this respect,^' it is but a conHuon continuance quoad hoc* 

§ 12. If a party recite a statute as made on a certain day, pn°J^jd'^' J** 
he fails, though a public one ; for in such ease he does not strange!i!* 
refer to the knowledge of the judges, as he does in stating it i^ioy recite in 
** against the form of the statute, in such case provided," If {Jj^S^ 
he so plead, the law refers the thing pleaded to such statute, Doogf.94._t 
as is apt for bis case ; but as be recites a particular statute, if ^y"^^^^' 
there ho none st>rh, his action is grounded on that which does 262— 2 Vent, 
not exist, and be fails in bts plea« Cro. Ei. 307 ; 6 D. 216.— Cro* 
E. 771. 

§ 13. Thnns^h a public statute need not be recited in pload- % Mod. 62^ " 
ing; yet if ihat or the title is misrecited, it is fatal ; but iiow Cro.ELMi. 
cured by coneludiog oonlrafomam Hasht^ tn ht^utmodi Uc. ; 
see Piatt «. Hill, Am. Preced. 65* But in this case also, SMod.24t 
held, if a private statiile be raisr«cited in pleading, the court 
must take it to be as reehed, unless it is denied to be so, by 
pleading twi Hd record ; or shewn to be otherwise, by alleg- 
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Cb. 196. ing how it ought to have been recited. In eiibcr of which 
dfrl. 6. ways advantage may be taken of the inisrecital ; but if the deft. 
v..^^-^iw ' admit, in pleadinc, the misrccitet) private statute, it is well : and 
Cro Car 134. tJig court will intend there is siu h a statute : so a verdict may 
l8tf»S36.' ^'"*® misrecital. Tlie luisrecilal of a stalitle that alters the 
sense nf it, is fatal ; but not a misrecital of an immaterial pan. 
lilllau^'' Though a misrecial of a private statute is cured by verdict, 
yet that of a jmMie one is not. Puoishoients wilboot tofaray, 
are fine and iinprimment, or either of them ; whh infamy, 
are pillory, whipping, loss of ears, brandings and bomiogof the 
subject matter by the common hangman, attached to fine and 
Bui N P imprisonment. 

jjj^* * * § 14. Public statutes must he pleaded in some cases as weU 
as private ; wlicrc they make voi<i fftrnl solemnities ; for 
wlierr statutes do declare solemn contracts void, as usurious 
contracts S:c., yet it is not the construction of law to make 
them mere nullities, but only voidable by the parly prejudiced 
by ihem, and ihii» by pl.ading such statutes j and one reasoa 
of the conflniction aris^ts from this rule to construing statutes, 
▼iz. quisque potest renundare jure pro n intraduttOm But thb 
rule must be rejected, if such contracts be deemed perfeeinuUi- 
ties, and ibe party must receive benefit from the statute whether 
he would or not. Hence such statutes must be pleaded, that 
the party may appear to lake the benefit of tbem. ** Another 
rcaso:i of this construction is, that, as what sh il! constitute the 
solemnities of a contract is matter of law, so it is matter of 
law how these solemnities ought to be defeated and destroyed; 
and, inasmuch as il is matter of law by what solemnities a con- 
tract is constituted, therefore, when any action is founded upon 
any solemn contract, that contract ought to be proffered to the 
court; now it were preposterous that the law should require 
the contract to be offered to the court, that it may appear to be 
legally made ; and that it sliould not require it to be offered to 
the court, to see bow it is defeated. Both certainly most be de- 
termined by the same judicatmc "therefore you cannot gire 
the act of El., touching vsurious contracts, in evidence on the 
general issue, though a general law, but it ouiht to he pleaded. 
^ So tiie statute of sheriffs' bonds cannot be given in evidence 
on the general issue, but ou^ht to bo pleaded. So a fine is 
made void by the statute of Westminster 2,'c. 1 ; but construed 
only to be voidable ; and a recovery by a wife, with a second 
husband} is made void by 11 H* VIIL, but coostraed only 
voidable.*' This doctrine now holds, that such a statute must 
be pleaded, and not ^iven in evidence in the cases of </eedSr, to 
be avoided ; but the law has been changed since Buller wrote, 
as to simple contracts ; now, as to them, the party may plead 
wtm Mfiwyiftl, and give usury &bc. in evidence. Seo Usury. 
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^ 15. So a subsequent statute must he pleaded; as " if an Ch. lOR. 
•ciion or information be broughi upon a imiuil statute, and Jlrt. G. 
there be ai other statute that exeni})ia oi discharges the defts. ^^"y^^ 
from the penalty, this ought to be pleaded, and cainiol be 
l^iveu io evidence on the general issue; for the general issue ' 
IS but a denial of ibe pltV dedaration; and tbe ph. has proved 
tbe deft, guilt} when he has pro¥ed bim wiKbin tbe kw upon 
which be has tbuoded his declaration; so that tbe pit* has per> 
formed what he has undertaken. But if the deft, would ex- 
empt himself from the charge, he ought not to have denied 
tbe declaration, but have showed the law that discharges him;*' 
for tboni^h there is a rule in construing statutes, that all on tbe 
same subject must be viewed fogetlier as one, yet there is 
another rule in pleadins^ statutes Bud deeds ; and that is, the 
party need state no niore oi' any one than makes for him, leav- 
ing the part in favor of the other party to be pleaded by bim, 
with one exception, often slatedt and that isi when a party 
cites or pleads a clause* be roust so cite or plead the iriiole of 
it, as to adopt tbe full sense of it, otherwise be does not prop- 
erly plead or cite such clause; as ^ proviso or exception, mak- 
ing part cf an enacting claMMt^ it must be cited or pleaded as 
part, as othermse tbe true sense of tbe clause b not stated. 
See Exception. 

^16. But a saving proviso in a statute, need not be pleaded, BuI. N. P. 
but may be in evidence on tbe ^cnLi al issue ; for if the parly 226. — Johm, 
be within such a proviso, he is nut guiUy on the body of the 
act on which the action is founded. 

$ 17, In an action for a penalty, under tbe 37th section of 3 Johns, r. 
tbe act to regulate highways, tbe pit. need not negative tbe ^Bennett 
produo to bis decUration ; 1 Johns. R. 50 ; 4 Johns. R. 304, *' 
be.; Ibr if thejnvetfo furnish matter of excuse for the deft., 
the pit. need not negative it in bis declaration ; but the deft* 
must pic.id it f as in this case it formed no part of the pit's, 
title ; the court referred to Serjeant Williams, in his Note to 
1 Saund. 262 ; and his note should not confine tbe proviso to 
an after section. See a. 3, s. 1. 

$ 18. But in Si fjfui tarn action, brought by a common in- 7Johos.R. 
former, under the 2d section of the statute for preventing usury ^ Morrill 
(lO'Sess. 13) tbe declaration most slate, tbe party ag^i ieved 
neglected to sue within tbe year, m order to give tbe pit., a 
eoMaion infirmer^ a right of action. 

19* Wherever a deft, wishes to avoid a contract, as con- wines, 247, 
trary to a statute, he must, in bis plea, state tbe laets that show Htipilis 
his case is within the statute ; saying generally, the case is with- ''•^*"'w*<*««' 
in the statute, is not sufficient ; was debt on a bond respecting 
the sale of an o//n-c, made void by 5 &t 6 E. 6, c. IG; and in this 
ease, tbe court said, it was not sufficient to plead generally it 
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Cb. 196. "was eorrupclj, and against the form of the statute, agreedt" 
</lrl. 7. "but it must be particularly shown that tbis is such an agree- 
k^^-s/"^^ ment as the statute has declared void." 

Abt. 7. BriiUh iiatuUt adopted in the United StiUu. 

In the practice of the law in thpso States, there is no ques- 
tion more difficuh to be answered than this : What British st;i- 
tiiles were there adopted in the British Colonies, now United 
States ? Whatever were adopted, made a part of the laws of 
the Colony adopiujg theiu, and now are generally a part oi the 
awfl of the State that succeeded the Colony. 

Very difierent was the practice in tbis respect, in di^rent 
Colonies. In the tharttr Colonies, but very few were adopted, 
or practised upon ; in the jwoprtetoi^ Colonies, not many ; but 
in the royal Colonies, usually a great many. Fully to notice 
all the British statutes, adopted or practised upon in our sev- 
eral Colonies, would require a vohimc; but only a few pages 
can be spared for tfir purpose in this work, it will stiflicp to 
make a list of them, adopted in one royal Colony, perhaps ihe 
larsrest list in them all} then to notice some particulars io other 
Colonies. 

^1. A. D. 1712, Carolina, then including Georgia, and now 
six States, as the two Carolines, Tennessee, Georgia , Alabams, 
and Mississippi, passed an act declaring the following British 
statutes should have the same force io that Province as if 
passed by the legislature thereof; pages 21 to 100, South 
Carolina Laws, quarto, printed A. D. 1790. Statutes as to 
the foUowins; matters, viz. : 

I. Matrnn charta, A. D. 1225, 9 H. III. c. 1, s. 29, 34. 
U. Decinnng how sureties should he charged to the king, 9 

H. III. c. 8; that the kind's debtor dyins;, the kins; should be 
first paid, 9 II. lU. c. 13 ; that wager oi law bhuuld uoi lie 
without witness, 9 H. HI. c. 38. ^ 

3« Declaring he a bom a bastard, who is bom before the 
marriage of his parent. A. D. 1235, 3 H« III. c. 9. 

4. A distress not to be driven oiit of the county, and most 
be reasonable. 53 H. IU< c. 4. 

6. Providing a remedy as;ainst accountants, farmers to make 
no waste. 52 H. III. r. 23. 

6. What kind of manslaughter should be adjudged murder. 
62 H. 111. 25. 

7. No penalty for escape before it be adjudged. 3 E. L c. 3, 

8. Wiiat adjudged wreck of the sea, what not. 3 E. 1. c. 4. 

9. Amercements to be reasonable, and according to the of- 
fence* 3 E. L c. 6. 

10. The inimshment of felony, refasing lawful trial. 3 E. 

I. c. 12. 

II. Appeal against princlpil nd acceasaiy* 3 £. I. c 14* 
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12. None to be distrained for debt he oweih not. 3 K.l. c. i 3. Ch. 196. 

13. The penalty of a serjeaai or pieadeii commiltuig deceii. Jht 7. 

3 E. I. c. 29. s,.^-v^W 

14. One |j(_-rson killiiii: aiiollier in lils own defence, Of by 
misfortune, au appeal of iuuidtii . G 1. c. 9. 

15. Masters' remedies against their senraots, and other te» 
oouotaots. 13 £. 1. c. 11. 

16. The ordinary chargeable to pay debts like executors. 
13 £. 1. c. 19. 

17. A married ivoinaii eloping with her advouterer. • 1^ E. 
I. c. 34. 

18. No distress to be taken but by baili&i known and sworn* 
13 E. 1. c. 37. 

1 9. A woman's suit shall not be dei^eired by the minority of 
the lieir. 13 E. I. c. 40. 

iO. i\otiiing shall be taken tu niainiaiu any mailer in i>uit. 
38 E. I. c. 11. 

31. What shall be done with them who make false returns 
of writs. 38 £. L 16. 

2 2. Who deemed conspirators, and who champertor8» 33 
E. 1. St. 3. 

23. The punishment of such as commit eAa«i|Mrty. 33 E. 

I. St. 3. 

24. In what case felony to break prison. I E. II. st. 2. 

25. Inquiry to be made of goalers, which, by duress, compel 
prisoners lo appeal. 1 K. Ill c. 7. 

26. In whai cazscb only parduu of felonies shall be granted. 
3 E. lU. c. 3. . 

37. Justices to have authority to punish breaches of the 
peace. 3 £. III. c. 6. 

38. Authority of justices of assise, gaol deliveiy, and of the 
peace. 4 £. 111. c. 3 

29 Executors shall have an action of trespass for a wrong 
done to their testator. 4 E. III. c. 7. 

30 Stieriib shall have sufficient in their counties. 4 £• 
111. c. 9. 

31. Sheriffs Sic. shall receive offenders without taking any 
thing. 4 E. HI. c. 10. 

32. Justices of assize shall inquire of maintaioers, coni>pira- 
tors, and champertors. 4 E. HI. c 11. 

33. None shall be attached or forejudged agabst the great 
charter or the law. 5 £• 111. c. 9. 

34. The punishment of a juror that is ambidexter, and 
taketh mon^y. 5 E. lU. c. 10. 

35. None shall mamtain any quarrel but their own. 30 £. 
111. c. 4. 

86. Justices of assize shall inquire of, and punish the nus-> 

demeanours of, offenders aad oihccrs. 30 £. iU. c« 6. 
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Ch. 196. 37. Children boni beyond sea inheritable in England. 42 
Artl. E. III. c. 10. 

39. Whai thing the admiral &ic. shall meddle with, l^iiicli. 
Xl. c. 

39. The punishment of an tttoraej found in default. 4 H. 
IV. c. 18. 

40. JodgmeDt giYea shall remaio till reventd by eifor kcw 
4 H. IV. e. 23. 

41. Amendments. 8 H. VI, c 13, 1. 15. 
43. The penaUj for carrying a woman awaj, who his 

lands or goods, against her will. 3 H. VI T. c. 2. 

43. All deeds of cifta, made to defraud creditors^ void. 

3 H. Vn, c. 4. 

44. A iu€an to help and speed poor persons in their suits. 
11 H. VII. c. 12. 

45. Salti of lands by part of the executors, lawful. 21 

H. vm. c. 4. 

46. An act conceraiDg nses and wills* 27 H. VUI. c. 10. 

47. For joint taoants, and tenants ia oommoB. 31 H. 
Vill. c. 1. Partitioii. 

48. Bill of bracery and buying of titles. 32 H. Vm. c. 9. 

49. Joint tenants and tenants in common, for term of Ufa 

or years, shall make partition. 32 H. VITT. c. 32. 

50. Wrongful disseizin is no descent in law &c. 32 H. 
VIII. c. 33. 

51. Against fraudulent deeds, alienations, he. 13 El. c. 5. 

52. Against covenou5 aud iiaudulcai couveyances, to de- 
fraud purchasers. 27 El. c. 4. 

53* To avoid the double payment of debts, (shop-books 
not evidence.) 7 Jam. L c. 12. 

54. For the refief of creditors against such persons as 
die in execution. 21 Jam. I. c. 21. Lands liable &c. 

55. To prevent frauds and perjuries. 29 Ch. 11. c. 3. 

56. To enable creditors to rerovor their debts of the ex- 
ecutors, and aduiinistralors of executors, in ilieir own wrong. 
30 Ch. 11. c. 7. 66 A. Jfahrm corpus. 31 Ch. 11. 

57. The sale of goods distrained for rent, in case the 
rent be not paid in a reasonable time. 2 VV. in M. c. 5. 

58. For the relief of creditors against fraudulent devises. 
3 Is 4 W. <c M. c. 14. 

59. As to natural bom sah|eets clainung ibmigli alien 
ancestors kc. II & 13 W. Ill, c. 6. 

60. At to ptonusiorj notes, and inland bills. 3 b 4 Anne, 
c 9. 

61. As to the amendment of the law. 4 Anne, c. 16. 
02. To enable infants seized or possessed of estates io 

lec, in trust, or by way oi mortgage, to make coov^aaces of 
such estates. 7 Airne, c. 19. 
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63. For the belter security of rent-, and to prevent frauds Ch. 196. 
committed by tenants. 8 Anne, c. 14. Art, 7, 

•dUo itveral other statuUt respecting Vid^-v'^i^ 

64. Appelluits: iaE.Lo. 12: 

65. Night walkers : 5 E. HI. c. 14: 

66. Pardons: 10 £. IIL slat. 1, c. 2 ; 14 E. III. staL 1, 

C. 15 : 

67. Indictors : 25 C. III. stat. 5, c. 3 : 

68. Exigent, debl, detinue, and replevin : 35 £• 111. slat 
5,c. 17 : 

69. Kins;'s protection : 25 E. III. stat. 5, c. 19 : 

70. None to lose his goods by his servants' faults : 27 E* 
lU. slal. 2y c. 19 : 

71. Administration: 31 £. III. c. 11 : 

72. False verdicts : 34 £. HI. e. 8 : 

73. liempiUaie nominu: 36 £. III. st. 2, e. 2 ; 

74. Ships : 38 £. lU. c. 8 : 

75. False verdicts : 38 E. III. c. 12: 

77. False entry : 8 R. 11. c. 4 : 

78. Forcible entry : 1 5 R. II. c. 2 : 

79. Admiralty jurisfliction : If) R. 11. c. 2 ; 2 H.1V.C. 11; 

80. Cutting out tlie tongue : 5 H. \V, c. 5 : 

81. Judgments at nisi prius : 14 H. VI. c. 1 : 

82. Appeals : 18 H VI. c. 12 : 

83. Women bound : 31 H. VI. c. 9 : 

84* Esecntors against servants embexxliDg : S3 H. VI. c. 1 s 

85. Main prize : 1 R. III. c« 3 : 

86. Bail : 3 H. VII. c. 3 : 

87. Writs of error : 3 H, VII. c. 10 : 

88. Justices of the peace : 4 H. VII. c. 12 : 

BO. Clergy: 4 H. VII. c. 13; 4 & 5 P. & M. c. 4 : 8 
iil. C.4: 

90. No clergy in murder : 12 II. Vll. c. 7; 

91. Stolen goods : 21 H. Vlll. c. 11 : 

92. Treason : U. Vlll. e. I : 

»3. Perjury : 23 H. VUl. c. 3 ; 5 El. c. 9 : 

94. Nonsuits : 23 H. VUI. c. 15 : 

95. KlOing thieves : 24 H. VIII. c. 5 : 

96. Standing mote : 25 II. \1II. c. 3 : 

97. Buggery: 25 H. VHI. €• 6 : 

98. Pirates: 27 H. VIII. c 4 ; 28 H. VIII. c. 15 : 

99* Marriages made valid, notwithstanding pre-contracts : 
32 H. Vlll. c. 38: 

100. False letters and token s, to get goods : 33 1:I.V1II.C»1: 

101. Burning frames: 37 H. Vlll. c. 6 : 

102. Bailment of persons : J k 2 T. k M. c 13 : 

103. Felons : 2 &t 3 P. &t M. c 10 : 
VOL. VI. 77 
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104. Takiug away iiiaidGiis : 4 &{. 5 P. &£ M. c S : 

105. Forgery : 5 EL c. 14 1 

106. Hue aod cry : 37 EL 13 i 

107. Extortion : 39 EL o. 4 : 

108. Perjury: 43 El. c. 3 : 

109. Fraudulent adiainistmlKm : 43 £1* €• 6 : 

1 10. Benefit of clergy : 1 Jam. I. c. B : 

111. MBrnnp:e where a parly is tiviog : 1 Jam. I. e. 11 : 

112. Nonsuits : 4 Jam. I, c. 3: 

113. Small feiouics : 21 Jam. I. c. 6 ; 

1 14. Dcstroyinc: bnslnid ciuiilreii : 2i Jaoi. i. C. ^7 : 

115. X fxatiuub arrests : 16 Cli. 11. stat. 3, c. 2 : 

116. Arrests of judgments and eieeotioos : 16 8t 17 Cik 
II. c. 8 : 

117. Suits and delays : 17 Cb. 11. c« 8 : 

118. Maiming : 32 It 33 Cb. II. c. 1 : 

1 ID. Burning houses, corn, Itc : 22 23 Cb. 11. c. 7 : 

120. Settling intestate estates : 22 k 23 Cb. 11. c. 30 : 

121. Poor prisoners for debt : 22 k 23 Ch. U. c. 20 : 

122. Benefit of clergy : o ^ 4 W. &: M. c 4 : 

123. Clandestine marriages : 4 ^ 5 W. c. 36 : 

124. Profane swearinc; &c. : 6 7 W. HI. c. 33 : 
123. Treason : 7 W. III. c. 3 : 

136. Posthumous children. 10 & 11 W. III. c. 16. 

These British slatutesi when adopted, extended to all that 
great portion of the United States, south of Viiginia. These 
six laige States, altogether, are as largo as France. Ix>ck*s 
system, established in this extensive territory, was mainly po- 
litical, so ought to be a part of a political work. 

The j^encral rtiles stated in the Reports of Dallas, as to 
Penn^^ylvania, hold generally in the British Colonics, to wit: 
no ^ct of Parliament, enacted previously to the seiilcinent of 
Pennsylvania, was there iii force, except by acts of the leei^- 
lature of Pciius) Ivama ; by adjudications of courts, or estab- 
lished usage. But the common law had always been in force 
in Pennsylvania ; but acts of Parliament enacted staes the 
Province was settled, have not been in forces unlesa Cokmtes 
were specially named. There has been a departure from 
this last rule in Massachusetts and some other Colonies, in a 
few cases. 28 E. V. c. 13, as to jn r meiitUUem Itngutt, 
was adopted in the Province of Pennsylvania, and a trial had 
thereon, and the State has declared nil British statutes in 
force in the Province, rcmaiu so, till allt>red by the legisls* 
ture. 

§ 2. British statutes adopted in mMassndrj^ctss in the timf 
of the Colony and Province, In regard to the adoption of 
English or British statntes in America, Massachusetts repre* 
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»ents aiiolher very large portion of the United Stales, — in Cu. 196. 
fact, all New England, — for the foundaiuui of law, laid hi ♦irf. 7. 
Massachusetts as early as 1G20, at Flymouih, and 1628 at ^^*y«%J 
Boston, Salem, &ic., gradnaUj' extended throughout New 
England ; first to Cooaecticut river, to Providence, Newport, 
and also into New llainpihhre, by emigratiooa from Maa- 
aachuseits. in the laws early adopted in JMbssachttietts, were 
many of these British statutes. 

The numerous British statutes in the foregoing list, adopted 
in Carolina, mny considered in three points of view, in 
regard to Massachusetts, and New England generally: ]. 
Several of them ncv(;r were law here, in any forn>, by adoption, 
enactment, or otherwise, such as the statutes to appeals of 
murder &tc. : 2. Many of them adopted here, and became part 
of our common law, such as the statutes of magna cfterle ; as 
to powers of justices of the peace ; as to executors suing for 
wrongs done lo their testators f as to elopement, chtMren 
born beyond se& ; as to uses ; as to deiraudiog creditors and 
purchasers ; as to joint tenants lie. ; frauds and perjuries ; sub- 
jects claiming through aliens ; as to promissory notes and 
bills &ic. ; the amendment of the law, &:c. ^r. 3. Severtl 
of these ancient British statutes have been re- enacted iiurc, 
and made American statute law ; some, after remaining a 
part of our common law a sliorl lime, and some a long time. 
For instance, the Bi-iti:sU statutes of luaiiations in real actions, 
remained a part of our common law till July 4, 1786 ; but 
some others remained so only tUI 1641, some till 1693, 
be. kc. 

As to the first description, in detail, British statutes never 

adopted in Massachusetts at all, in any form or for any time, 
the better opinion is, that of this description are the following, 
numbered ns in the foregoing list; — 2, G, 10, II, 12, irj, H, • 
15, 10, lb, 21,25,26, 30,42,44, 53, 57, 62, 63,64,05,66, 
67, 08, 00, 70, 72, 73, 74, 75, 80, 81, 82, 83, 84, 91, 99, 
101, 104, 105, 106, 119, 122, 123, 121, 125. 

As to the second description, in detail, British statutes, 
adopted iu Massachusetts, at some period, and for some time, 
though often for a short time only ; the better opinion is, that 
tlie residue of the said list are of this description, to wit 1, 
8, 4, 6, 7, 8, 9, 17, 19, 20, 22, 23, 24, 27, 28, 39, 31, 32, 
33, 34, 35, 30, 37, 38, 39, 40, 41, 1?, 15, 40, 47, 48, 49, 
60, 51, 62, 54, 66, 66, 68, 69, 60, 6 1, 71, 77, 78, 79, 85, 
86, 87, 88, 89, 90, 92, 93, 94, 95, 97, 98, 100, 102, 103, 
107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118, 
120, 121, 126. These British statutes, once in force in 
Massachusetts, may be divided into <:iK classes: 1. A con- 
siderable number of tbeni, whicii were temporarily iu u^ 
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Ch. 196. licro, n!Kl for no long period, — in fact, only till f?l:Uutcs lo 
Art, 7. sDppiy their places were early pnsseH by the legii-latui e of 

k^'V^h.^ Massachusetts ; such as the sui lutes relating to nonsuits, for 
instance, passed 1641 : so to distresses, passed the same year: 
flo to forgery, passed 1646, aod tmicsj other such cases^ ia 
which a question arises, what law had oar acestors, in the mean 
time, on these sitbiects. For iosianee, they most have had 
aome law against forgery, from 1628 to 1646. What was this 
law ? Not a Colony statute, for none appears to have existed 
in that time ; but it was English comrrmn law, ns tliat bw 
was, before the enactment of the 5 El. c. 14, and perhaps 
that statute as to the first oflenre, as it was not materially 
different in its principles trom the Colony law of 1040 ; how- 
ever, tile better opinion is, that this stutute, 5 El. was not 
adopted here. 

So as t6 perjury ,-Hno MasitebttaattB statute appears oo this 
subject till 1692, except ooe in 1646, limited to false wit- 
ness, witllogly, and of purpose to take away a man*s life.* 
Then as to perjury, in all cases but this one, there was no 
Colony statute, and lor above sixty years. What then was 
the law apjninst perjury in Massachusetts in that period ; no 
doubt tlie Englisii common law, and probably the 5 El. c. 9, 
also ; because that statute was clearly an amendnjent, and an 
amelioration of that law on the subject ; as, by that, the court 
couki fuie, imprison, and condemn to the pillory, at discretion; 
whereas, this statute de6ned and limited those common law 
punisiimeiits, and brought the case fully within the general 
and wen established prmciple ; ?ii. Wherever oor aiiGoston 
adopted the common law ber», tbejr also adopted with it the 
British statutes, which amended and ameliorated it all, as 
parts of their common law here also. This alatirto was found 
to suit tlie Colonial state, and so was expressly adopted in 
several Colonips; and in 1692, the substance of it was ex* 
pressly enacted by the legislature of Massachusetts, but in 
much fewer words ; and thereby this English ^,iatute itself 
was no longer of use here. In this way it will be found, on 
an extensive examination, that many English and British 
statutes have been here adopted and prMtiied upon fiwa 
time, and then revised, and expressedly, in substance, enacted 
into American statutes, by American legislatures. In fact, as 
we find but very few statutes passed in Massachusetts befiira 
1641, and not many even before 1660, oor ancestors mmt 
have, for years after they arrived here, made an extensive 
use of British statutes, wherever they applied to their new 
situation. 

Second description : British statutes adopted, and still re- 
roaioiog a pan oi our common law; as generaiiy ma^na 
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^rta, and all the EngKsb statntes enseted toconfirm and en« Ch. 106. 
large its pri? Ueges ; ?arious EngliBb statutes against clinm- ^rU 7. 
pertjTy maintenance, extortion, eonspiracy, corrupt verdicts, K^^y^J 

&c. ; aj^ainst frauds, and perjuries, covinou*? and fraiHlnlcot 
conveyances, to client creditors and fair pnrchasers. Stntntcs 
of Edward III. &^c. giving; powers lo jns^irrs of the pence &iLC. 
English statute in relation to the elopein nts of wives ; execu- 
tors, &c. suing for torts lo their testators ; to children bom 
beyond sea; and lo subjects oi t itizens claiming estates 
through, by, or frona, aUens ; lo the distinctions between ad- 
miralty and common law jurisdictions ; to uses and trusts ; to 
Joint'^enanta and tenants in common, in many respects ; to 
amendments, as double pleading, demurrersi payments after 
the day ; to promissory notes and bills of exchange ; to false 
tokens and letters to get goods ; deceits in le§;al practice ; to 
benefit of clergy, commuted, as above ; to killing in self-de- 
fence kc, I and nuroerons other British statutes, stated and 
remarked upon in various parts of this work, as being a por- 
tion of our common law. 

General principle adopted, hns been, — when we have 
adopted a British statute, wc have adopted the British cou- 
sinictions of it. 2 Day's Ca. 225. 

§ 3. Third dcscrijttion : Hrilish suuu'cs adopted here, and at 
a late period revised, and in substance expressly enacted into 
statute law in Massachusetts ; such as llie English statutes of 
limiuitions in real actions, before mentioned. Several parts of 
magna ehartOf bill of rights, and petition of rights, in 1780, 
here enacted and engrafted into our State constitution, and 
bill of rights annexed to it ; and some in 1789 and 1790^ into - 
the Federal coostitution and amendments. The English stat- 
ute as to standing mute lie. was practised upon here till 1796, 
and then revised, and expressly enacted into a Massachusetts 
statute. So the British statutes as to treason, were practised 
upon here entirely, till 1678, then revised, and in a small de- 
gree enacted into Massachusetts statute !nw ; in a more con- 
siderable degree in 1096, but never done; av.ay as such, and 
wholly enacted into such Massachusetts law, till the year 
1777, So the situation of the English habeas corpus act has 
been somewhat similar. Very similar was the situation ;uai 
progress of the English statutes as lo bail. So we had no Mas- 
saohnsetts statutes as to apprentices generally until 1794, and 
then enacted one out of British common and statute law long 
practised upon here with some additions. So it was a common 
case for oar ancestors to convert British statutes adopted here, 
into Massachusetts statute law, by piecemeal, on the same 
subject ; for instance^ as to replevins, a Colony statute of 1641, 
enacted the substance of the 53 H. UI.| and a ptirt of 13 £d. 
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Ch. 196. I. c. 2, relaiing lo replevins. Our statuies of 1G9S and 1720 
Art. 7. made further provisious j but it was not till 1789 ihat l^nslisb 
^^^-v-i^-^ siaiuies, as to returns, withernam, second deliverauce, io;. 
adopted heru, were turned into Massachusetts statute law. 

And ID general, tbe Colony legisbtturei id a muliitiiiie of 
cases» converted Brkisb statutes^ and puris of British staAotCfl, 
previously adopted io tbe Colony, into Colooy statutes* The 
same course took place in the Province, and has in tbe Com* 
tnon wealth ; for in the revisiott of our laws, sim^e cm' State 
constitution was adoptedf many clauses in British statutes, long 
in rise here, liave been enncted into ATassachuscils statute law. 
I'liis will clearly appear on comparing; tfie Commonwealth's 
biatoies with those of the Provioce, and then irtciag their di£> 
fcrences to their true sources. 

Several liritish statutes, noticed in this work, it wnl be ob- 
served, were adopted and practised upon in the Colony and 
Province of Massachusetts, not contained in the foregoing list 
of statutes adopted in Carolina* 
s Daii. 307 ^ ^* Statutes in the United States contrary to the coostitM- 
32U, 41(1—3 tion, arc void, and the courts are bound to declare them so. 1 
184'MaitIi° 5 Cooper V. Telfair ; 1 Cranch, 137 

p. Madbon.*^ to 179 ; and a statute of any State contrary to a treaty of the 
United States, is inop^rniive. I Johns. R. 277, 281, Jackson 
V. Mtinfon ; 4 Crancii, 4 '7, His^ginson v. Mein ; 4 Johns. R. 
75, Jackson r. \V riglit ; 3 Dail is, 190 to 285, Ware, admin- 
istrator of Jones in error, v. Hylton k al. The treaty &ic. 
revived the British creditor's right of action. Hyltoa in error 
«. United States. 

sdkIIm, sm ( 5« What an tx post facto Uim within the Federal cofistii»- 
to 40i,cnid- tton : I. Only in criminal eases: 3. That makes an action 
M b ni!* criminal that was innocent when done : 3. Or aggravates a 
crime afier committed : 4. Or changes the punishment, and 
increases it after the act done : 5. Or ahers the legal rules of 
evidence, and receives less or difTf^rent evidence, than the law 
required when tb" oflence was couiumted, in order to convict: 
6. No statute moiiilici. the rii;our of critninal law, is cx post 
faeto, but only siich as create or aggravate the crinie, or in- 
crease the punishment, or change the rules of evidence for 
J Bay. i88w the purposes of conviction. Same rules apply lo like provi- 
a c'^"'68^ ^ constitutions. Our legislaMires cannot de- 

8 Crancb, ^lare what the law w, but only what it MU be. Tbe vrorcU 
413, u statM of a statute ought not to have a retrospective operalkm* mdssB 
•.iletb. iii^y ^ ^ clear, strong, and imperative, that no other mean* 
ing can be annexed to them, or unless the intention of the 
legislature cannot be otherwise satisfied. Per Pateraon, 
Justice. 
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Abt. 8. Statutes in jVeto Y'ork and some other States con- C». 196. 
gtrued ^ c* Jlrt. 8. 

§ 1 . As the laws of the several States in the Union origi- s^.^-v^w 
nated froni tbo same source, tbe British systeiD, with but few 
eseeptioDs ; aDd the objects and principles of legishtioa, in 
the several States, ever have been nearly tlie same, carried on 
under charters and constitutions, nearly the same in principle, 
all derived from the free parts of the British system ; modi- 
fied to suit tbe circumstances of a young, a rising, and a free 
people, there will, of course, be found as great a sameness in 
principle in the statutes in the different State?, nearly, as in their 
constitutions. It is only necessary attentively to ri.ju! [hc?t\ to see 
they all camo from the sumo foiictuir, iiead, and were formed 
by men of similar principles aiid views ; yet in the detiil, and 
minuli(£. of legis-lation, there will be found numerous diiit ren- 
ces. There are, and ever have been, throughout the whole, 
with a few local excepiions, nearly the same kind of judges, 
magistrates, oiUcers, jurors, and rules of evidence ; so that 
except in the minuiMB of forms in pleadings and practice, a 
good lawyer in one &ate, can practice, with ease, in any of 
the States, in most cases. 

^ 2. Several statutes of the United States, of New York, 
of Peiuisylvaoia, Skc. have already been hi ought into view, 
more especially in the several branches of pleadings in this 
work. Some few may be here noticed, and some more will 
be in future chapters. Those now to be noticed, will be prin- 
pally so, on nccouot of tbe ruletf and principles of construc- 
tion of stalutL'S. 

§ 3. A statute' h not to be construed to operate retrospec- .j 
tively ; so as to lake away a vested rizht, or so as to impair it. 613, Dash r. 
But it is a principal of legislation, thai laws, civil and crimi- y^n Kleeck, 
nal, must be prospeclive, and arc not to have a retrospeciivc j jg^L.^** 
operaiioo: so in tbe laws of Rome, France, England, he. liay. 93. 
Braeton, lib. 4, fol. 338 ; 3 Mod. 310 ; 4 Burr. 2460 ; Dig. 
60, 17, 75; Code, 1, 14> 7. 

% 4. Wherefer a statute ^i\ cs a remedy in the affirmative, s Jobiif.R. 
or is an affirmative act, and without any negative, expressed .^^^7 
or implied, for a matter that was actiooahle at common law, the I*' 
party may Btttt sue at common law, as well as on the statute ; 
for the remedy at common law remains, and that on tbe 8tal> 
tite is cumulative. 

«^ 5. Conveyances made by statute, pass no other or differ- 8 Johns. R. 
ent right tlian that which \\\v pnrtv br-fore had ; for the statute ^^o, Jacksou 
can only ^ive him a power to convey bis estate, or property 
he has in the thing. 

§ 6. The statute relating to distresses, does not aprily to the Johns. R. 
case of a levy on personal property, made by an oiiicer, on a i^B,^^^^ 
warrant in the nature oi uu execution. 
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Ch. 19G, 
JirU 8. 



a Johns. Cas. 
846| Pmlmer 



8 Jobn&. R. 
474, Bouton 

lOJobajt.R. 
€30. 



4 Johtti.1L 

Jackson v. 
Wright. 

1 Johns. R. 
8n5, 21 >, 
Gri»wotd r. 
K York Im. 
fkun. 



1 Johns. R. 
Jfto. Pci k r. 

RfUirlfiir* 

trustees. 



Other aueh 
cmmN.Y.,1 

197,372. 



§ 7. A statute foi' i cguiatiog inns hik] la\ orns c a q\n 
tarn action for the penalty, for reiaiiitii: ^(long iniuora without 
a license; and in an action for this peiialy, it was held the li- 
cense was illegal and void ; because it was given by two of 
the commissioners of excise, without the presence or couaem 
of the sapervisor, aod when th^j were not assembled for the 
purpose of granting liceoses^ also, that chough such a licenw 
is regular on the face of it, the same is do justification to the 
innkeeper, wiio is liable for the penalty. But if a tavern-' 
keeper have a regular license, but it expires insfore the time 
of the next meeting; of the commissioners of excise for 
granting licenses, he is not linWo to the penalty, for retailing 
liquors after his license has expired, and before ^i\ch meeting; 
yet he sells without license. Bnl the deoi.sions may he viewed 
ai» tiutde on an equii. ltlL- and reasonable cui)>iiucUuu oi ilie 
stoute, though not according to the words of it. 

$ 8. Proceedings under the statute regulating highways, 
must be in a summary way. The overseer is the judge of 
the party's delinquency ; and the justice of the peace, in issu- 
ing bis warrant, acts ministerially, aod is not bound to give the 
party notice of the complaint or to summon him to appear or 
shew cause against the chorsic. Overseers not liable to a 
private action for adjudging one in (U fanh for not uorkins; kc. 

i\ 9. Held, that a State statute contrary to the treaty be- 
tween Creai Britain and the United States, of 1794, was in- 
operative and void ; and could nuL uil'ecl the right of ihe lej^ai 
heirs, &c. 

^ 10. Tlte court construed the statute of the Sute, for the 
inspection of flour, intended for expoilationi not to require that 
flour once inspected and shipped, and afterwards damaged by 
sea-water, should be again inspected before exported. Tboogb 
the act required all flour exported, to be inspected ; this also was 
a fair construction of the statute accordins; to the intention ot' 
the legislators, and the reason of the case i aod not merely 
according to the words of tiu^ act. 

11. Under the statute for giving relief against absent aud 
absconding debtors, the creditors cannot sue ui law for his 
debt, the trustees appointed under the act, before bis demand 
has been proved or adjusted and the dividend declared. His 
remedy is by petition to the equiiy powers of the court, under 
which the proceedings are instituted ; and the court will com* 
pel the trustees to do their duty, or advise them in case of 
difficulty* The trustees under this act may plead the act of 
limilHlions in the same manner as the debtor himself could 
have done. This construction seems to have been accoK'i i:; 
to the spirit of tliis insolvent system ; that is, to prevent law- 
suits, and to make a distribulioa under the equitable powers of 
the court. 
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^ 12. In an action of debt for the penalty given by the act Ch. 196. 
to lay a duty kc. and regulating inns nnd taverns (24 Sess. c. Jlri. 8. 
164), if the deii. plead in bar a former conviction for the same v«^-v-^^ 
offence, to support his plea, he must jrive in evidence a couvic- ® Johns. R. 
tioD drawn up in the form prescribed by the statute for the re- B^idi^one 
covery of debts to the value of $25 (31 Sess. c. 304) ; also, v. Sprague. 
held, tfaftt the peieoD who 6r8t sues, wad he who first gets judg- 
ment io i ^1 low action, is eotided to the peDalty, though after 
e judgment in an action last commenced. 

^ 13. A person in custody on a ca. sa., was discharged un- e Johns. R, 
der the statute for the relief of debtors, with respect to the im* ICK^ioe. 
prisonmeni of his body. Held, the pit. might have a Jieri 
facias against his goods he. at any imie afterwards, though 
above a year had elapsed witliout a previous scire facias to 
revive the juds;ment. This construction comes within the 
principles siuiud m the English cases above lu scire facias, it 
appeared bj the record the debt was not paid. 

^ 14. In 1774, a person purchased lands at a sheriff's sales, ^ Johns, k. 
and a deed was detivered to a third person, to be delivered to caUi^J.' 
the purchaser, on his paying the purchase money ; but he did JackM>n in 
not pay it ; but in 1770, was attainted. Held, the State could ^l*^^ * 
not pay the money, and perform the condition, so as to devest ns; and it 
the estate ont of the ori2:innl debtor or his heirs; and that a Johni,R. 
private act of the legislature, passed on the judgment creditor'" 
petition, directing the land to be sold, and the money to be 
paid 10 him, did not take away the debtor's right or interest, 
or his heir's, or aiTect any person not a party to the act. These 
constructions were made in reference to the principles of the 
common law; and many English common law authorities were 
cited. 

$ IS. The sheriff had a person in custody on an attachment 5 Johns. B. 
for non-payment of costs, and discharged him, by an order of 
the Common Pleas, pursuant to the statute for the relief of Snitk. ^ 
debtors, as to the imprisonment of their persons. Held, this 
court's order was void, as he was not in custody on a convic- 
tion for a contempt, but only to be brought up to answer inter- 
rogatories; and tlie sheriff was held liable, as the court had 
DO power to give such an order in this case, on a fair construc- 
tion of the statute. 

$ 16. Held, a person having a right to a feriyt under the 6 Johns, r. 
statute regulating ferries, could not maintain an action on the '* 
case, for disturbing his right ; his only remedy was the penally 
given by the statute ; he had no right at common law. An 1 Dallas^ 9. 
act of Assembly or statute in Pennsylvania was not deemed to 
be repealed by the king in council, until notification thereof 
was given in PeoQsylvaiua. 

TOL. TI. 78 
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Ch. 196. § 17. It has been inferred from the tenor of the statute of 
«^rt. 8« Ihis Assembly for the revival of the laws, that the legislature 
v-^-v-^/ was of opinion that the separation of the Colonies from Great 
iDallas, 52, Britain worked a dissolution of all government; this was no? 
IduD^^Mr/'' ^^'^ c!:onern! opinion, nor the britcr opinion, and therefore such 

acts ot n vi \ al were not generally passed. 
4 DallM, 14, § 18. Held, the confiscation nets of Georgia, were not re- 
SltS'*' pugnant to the constitution of iliat Slate ; the same was gen- 
erally true of the State statutes of confiscatio.i in the fevolutioo. 
4 Dallas, J^, § 19. Held, that the Eu^lisli btatuie of frauds and perjuries 
•iidfl6ft,M6. diti not extend to Pennsylvania; and that her statute against 

the Cannectieat ititruders, was constitutiooal. 
4Dana«,l«8, ^ 20. Also, beld» that the English statute respecting coUa- 
tenil warranties (4 Auoe, 16, s. 21) did not extMod to Peiin* 
sylvania. 

How the statute of another Slate must be pleaded. Sec 
Walker & al. v. Maxwell, Ch. 43, a. 3; Ch* 8i, a. d; Ch. 

184, a. 6. 

4 Johns. R. $21. Held, if a clnuse or section of a statute, giving an 
S^aT"*^ ** offence, ronfnin a proviso or exception, which is 

against ihv pit., it is matter of defence or justification for the 
deft. ; tlie pit. need not negative the proviso in his declara- 
tion. But this decision must bo understood to he subject to the 
rule laid down, artirie 3, especiiill} , Rex r. Pratten. 
J DaUas,67. Held, 32 H. VIU. and 21 Jam. I., as lo hiniiatioos of real 
actions, extended to Pennsylvania. See Lamitatious. Qmvv, 
as to 21 Jam. I. 

6 Cranch, 87, § 22. A Statute will not be construed uneoiutk^iional hf a 
i.^Peck*^— "^"^ law eoon, unless clearly opposed lo the constitution : 2. The 
vlifiDia court cannot inquire into the moHvet which actuated the mem* 

ca?e?, 20 to bcrs of a legislature in passing a statute, if it can constitution- 
•pecUw^aiT ally pass such an act; and it is in due form passed: 3. Where 
as to confis* a law is in its nature a contract^ when absolute rights hare 
JTew YoiSc ^'^^^^^ under that contract, a repeal of the law cannot devest 
CoIenno,84. tliose rii^bts : 4. A slattMe niintillijio; conveyances, is u n const!- 
tutionnl, as it is a law iinpuiiinL: the oblii^aiion of cniitrTirt* 
within the meaning of the Feder;d coiiSJilniiou ; and a »riy m 
a contract, though a sovereign State, cannot declare iLs owe 
deed invalid. A grant is a contract executed ; a contract 
cannot be enforced in a eouit of justice, if contrary to a statute 
of a State, or of Congress. Dallas, 269, 342. 
cbtpmtn, 14, J 33. A Statute in derogation of the common bw is lo lie 
jme«.£]y ^^j^i]^ construed, and the provisions of such act must be 
strictly pursued, or the proceedings will be void, as the aiainie 
for the relief of poor debtors. Hence one set of justices cao- 
^ not convene the creditors before another; is not in atrict lagal 
sense a remedial act. 
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§ 34. A statute provision for compelling tenants in dowsr to Cr. 196. 
Impair, extends only to dower assigned in Uie manner the sla- ArU 8. 
tote prescribes. Kirby, 19, Beers Strong. v^^v-^^ 

21. Statute assigning drMors in serrire, — is in abridi^e- J^^J^^j 
mcni of por^otial liberty; hfticp, to be constnird strictfv, and 53 ,j 33,s.*4| 
not to hii exluiided by impiication ; \)y il llie nghi of service likeprind- 
\b personal, and bei n gs only to the master named and ap- 
proved by ihe court, which considers his character, ns well ns 
that of tiie debtor a&sigued ; hence the assignineut cannot be 
to a man, and his heirs, and assigns. 

$ 25. The 4th section of the act of Congress of March 2, ^^^f. ? ^ ? 
1799, providing, " that wbene?er a collector shall dU or re- «ey v. ivoi- 
9tgny tho oommissions to which he would have been entitled cott. 
On the receipt of all duties bonded by him, shall be equally 
divided between the collector resigning, or the legal represen* 
tatives of the deeeased collector, and his soceessor In office," 
does not extend to collectors who have been removed. 

§ 26. The act of October, 1782, for the equitable decisions Ki^Sui' 
of tenders, does not extend to cases adjudged, but only to cases Cftdy. 
open and prosecuting; at law, and is confinetJ to nctions pend- 
ing by original writ, appeal, or writ of error ; nor can it be 
construed to look buck to overturn a judgment rendered, and 
acquiesced in, at law. 

4 27. The statute against wot king unsealed Icatlier, refers lfir^»y, 98, 
to boots and shoes only, and extends not beyond the leitei, so xbomnton 
as to bclude saddles and harness. 

$28. On the act '* for the punishment of certain gross crimes ^ ^^7** C«. 
and ofienees," one injured by a forged note msy have his ac- BrUce.*'''"' 
tiott, though no party to such note. 

^ 29. An assault committed by two persons jointly, and not KWhy, m, 
in the presence or view of others, is a secret assault, within ^l^*^^ 
the meaning of the statute against secret assauks. 

^ 30. The statute that allows interested persons to testify Kirby, 160. 
in the action of book debt, is not peremptory j but there are 
many exceptions. 

^ 31. Tiie act to prevent frnnds in the sales of lands, does Id* 221, 
nol extend to the jrovcrnmeiil of the State. 

32. Debtor m the United Status bankrupt act, moans any 2 Day's Ca. 
person against whom the bankrupt's assignees have a demand. ^* 

$ 98. Under the smtute audwrity, the arrest of ships, and the 9 CtSmt* R. 
owner's residence put in issue, and found against him, not error ; ^^^1% 
the deobration did not state him a no»>resident : 2, Under this FiizpaJick. 
act, the pk. can reoo>rer beyond the amount of his bills an- 
aezed to his declaration, if within the ad damnum f and he 
may also recover costs : 3. Judgment, she remain liable &c., 
asMi if to be sold, or not, is for the court to decidev on a Dyr 
oonstfuelion ol the aoi t 4. One claimiog lo be owner, may 
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Cfi. 196. 
Art. 9. 

29«, United 
Stetes V. The 
BriK JtniM 

^'Ve\h and 
car^o. 



4 Day's Ca. 
121, UnitMl 
States r. 
Smith.— 3 
Johns. R 
41^ Do. 

9 Johns. R. 
366»857, 
Stratton «. 
HMfittk, 



7 Cratich, 
164, 167, 
State of New 
Jersey r. 
Wihtoo. 



coaie in and plead in an attirhment na;ninpt h'l^ ship, witliout 
entering his appearance, or tiiiog bail, aod a verdict on iiis 
piea aiid judsment, is good. 

§ 34. Nothing is to be implied against the claimanls of 
properly in case of the embargo act ^ a^ vvbci e the iiomeward 
bound cargo of a vesMi that had proceeded to a foreign port, 
to contravention of the enforcing act of Jamiarjr 9, 1806, was 
seised ; and held, not liable to coodcmnattoo, not being i»itbin 
words of the act or its meaning, but by implication : 3. Bm it 
seems, if such vessel be libelled for so proceeding ; necessiqr 
arising from siren of weather, and from her condition, is do 
defence. 

§ 35. The act of Congress of May 10, 1810, makes the 
offence complete, whore persons arc transported from one 
foreign country to another, to be sold as slaves; whether sold, 
or not, on her arrival, the penalty is incurred. 8 Johns. R* 
41, 44 ; how construed, pleaded, he* 

^ 36. Exen^iUmi from toU on tur n pik e mcU; how eoo- 
strued : by one, persons were exempted going to and from « 
blacksmith's shop. Held, to be exempted, the person must 
go to the shop for the express purpose of having work done in 
il ; going there with articles to pay for work done at a former 
time, by the blacksmith, did not entitle to the exemption : also 
held, in snrh cn'^e, that a person who had carried a load of 
goods to market, and on his return stopped at bis blacksmith's 
to get work douu, was not entitled lo pass loll free on his re- 
turn home. The going to the blacksmith^s must be the princi- 
pal, not the incidental bmdnesi, to brmg the case withm the 
exemptioD. 

Akt. 9. Statute talers a eenlractf. See Fletcher s. Peek, 

a. B, s. 22. 

§ 1. It is a general principle, well settled, thst wherever a 
statute grants and vests in any one, an interest in property, it 
operates as a grant and contract, anil caonot be repealed so 
as to affect such interest. 

§ 2. Writ of error to the highest law court in New Jersey, 
in the following case. In the year 1758, a tribe of Indians 
in New Jersey, released all their right and interest in a veir 
large tract of land, .to that Colony ; in cooiaderatkm tbereof, 
the Cobny legisUture granted to them a particular tract in 
fee, restraining them from making leases or sales, and added, 
that the lands so granted to them, " shall not hereafter be 
subject to any tax, any law, usage, or custom, to the contrary 
thereof, in anywise, non-withstanding." (Grant was in trust 
for ihem.) Indians remained in possession till J8Ui, then 
sold by consent of the legishiture ; no mention made of said 
exemption from taxes, lo 1803, the trustees sold said iaoda 
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to WUmhi b al. In Qstober, 1804, the legislatare passed an Ch. 196. 
act, repealing said section in the act of 1758, as to taxes. Art* 9* ' 
Courts in New Jersey held the repeal valid ; but the Supreme ^^y"^ 
Court of the United States, held this repealing statute void, 
as the act of H 58, constituted a contract, which could not 
be re<?cindcd by a subsequent legislative act. Rcpealine; act 
is void under that clause of the constitution of the United 
States, which prohibits a State from passing any law impairing 
the obligation of contracts. The legislature might have con- 
sented to the sale, on conditioD the exemption should be re- 
linquished, but did not. 

§ 3. w2 contract forbidden by staitUe, is wholly void even after m Mass. r. 
U u TtptiMm As in assumpsit on a note g^ven to the said ^> 
baok by the defis., dated December 14, 1815, for |300, Zlk't^.r^ 
pajable mfmciUim^ that is, notes of some banks in Connect!- rick k. ai.— 
cut, to be paid in two years after the ckise of the then war. 
Massachusetts legislature had passed an act, forbidding banks ^ '** 
incorporated by it, to receive or negotiate bills or notes of 
baoks not incorporated by it. The pits, took said note while 
this act was in force, and held, they could not recover on it, 
after the act was repealed ; as it wa«; totally void by the act. 
Act excepted the United States bank, and intVictod a severe 
penally, as to words written on the note beiow the signing, as 
a part of it. And see Jones v. Fales. 

^ 4. A new law, instituting; a new punishment, does not Holt on Li- 
take away the old one, except, or unless, it changes ihe UHUu e **^P*W. 
of the offenee laid by the court. In the King t>. Woolston ; 
Bernard K. B. 16S, cited Holt on Libels, 79. 

JVolat.— -Various forms of declaratkms, pleas, &c. referred s Stm. 881 
to, on statutes, 10 Wentw. index, 108 to 111 ; 7 Wentw. 130 
to 374, forms of pleas &c. ; see Ch. 148, actions on penal 
statutes; statutes of frauds pleaded, 3 Wentw* 102$ of gam- 
ing, 103 ; of usury, 105, 107 ; of 23 H. VI. to action on bail 
bond, that it was given for use and favour, 6 Wentw. 479 ; 
.American Precedents, 264 to 271 ; and Stoiy's Pleadings. 
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CHAPTER CXCVU. 



CRLMES AND PUMSHMEl^lS. 



A«r. 1* Qe»€ral pHne^iu, 
4 M. Com. & ^ 1 • " A crime or miadeiiieaiiori is an act coounitttd or 
omitted, in violation of a public lav* eitber fiarbiddiog or co m 
mandiog it." Crimes aod misdemeanors are, in fact, nymmj^ 

mon<? ; hut crifnes srenerallv sii^nify hieher, nnd misdemeanors 
smaller olTences. Every public ofFeiKe includes a private 
wronj^. It affects the individual, and also the community. In 
capital offences, the private wrong is swalfmved up in the 
public : but not always as to property in the United Slates. 

§ 2. As every crime iackides a prifete injury ; and as 
eteiy each injury is an iofaaioo of peraoeal ri^bts aad libet^ 
ties, it may be proper first to pay some attentioii to these | 
and to* form a correct, but concise view of these penoeal 
rights and liberties, thus ?io)ated, in a greater or leaser degree^ 
ID the commission of every crime. These personal fights 
IBI. Com. are absolute and inborent : 1. ** The rights of ]%cr;wna! se- 
liW. cnrily consists iu a person's }vir\] and uninterrupted enjov- 

ments of his life, his limb^, lis body, his health, and his 
reputation. Life is God's imirK iliaic sift ; begins as soou as 
the infant has a cauacity to iuove itself in its mother's womb, 
and by nature is iooereDt. The right to enjoy life is unalien- 
able ; and it never can be taken awajr, but for the oommiawoa 
of sonie crkne, to which the kw of tfie hind has preiions|f 
annexed the punishment of death. A man cannot dispose oif 
fats life ; though he may forfeit it, by committing a capital 
crime. Ner can one be punished with the loss of lifot hot by 

the express nnthnriJv of law." 

^ 3. So every man iias a natural inherent riglit \n cnjov his 
limbs, and every part of his person, securely, and free from 
alPin'-Mli^, assaults, beatings, woinidin^s, and maimings. There* 
fore he may even commit homicide in defence of his life or 
limbs ; aod even his contracts and deeds, executed for a well- 
founded fear of death or mayhem, are void. 

<^ 4. So every person has a natural inherent right to have 
and enjoy his health and reputation securely $ and in no man- 
ner to be subject to any practice or treatment prejudicial to 
his health or good name. Therefore, whenever his health is 
annoyed, or his reputation is injured, by slnnder or detraction, 
his natural rights are violated, and the law will punish the viola- 
tion in every well-governed State. And whatever may be the 
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manner of the wrong to the individual, there must he a reme- Ch. 197. 
dy to correct it. So a*; to offences against the public, whatever ^^rt. I. 
is indecent or immoral ; whatever disturbs the public peace, v.,^-v-^-/ 
or is of bad example, must be punishable, and generally is, 
by our statute or common law, as well as greater offences. 

^ 5i Personal liberty consists in the '* power of removing i Bl.Com. 
one's person to whatever place one's own inctinaUoQ may di- l38^l8e»lST. 
rect) witboot iaipritoament or reelraint, onlesi b? due cohtm 
of law/' **Tha is a right strictly^ nature]." it is the lan- 
guage of magna charittf the bill of rights, and of the petitioa 
of rights, and of all our constitutions, that no freeman shall 
be taken or imprisoned, but by the lawful judgment of his 
peers, or by the law of the lanfl." These all declare, that no 
man is to be restrained or coaled by the mere discretion of 
any magistrate. 

" The confinement of a person, in any wise, is an imprison- 
ment as keeping him in a private iiouse against his will, or 
forcibly detainhig bim in the bigbwajt or in any place from 
which be would remove himself, but for the restraint of an- 
other. 

^ 0. And no imprisonment of a man's person can, usaaUyt 
be lawful, but by process from some court of justice, or from 

some legal officer, having power to imprison. This process 
must, generally, be n warrant under hand and seal, expressing 
the causes of commitment ; and if no cause is expressed, the 
gaoler is not bound to receive, or to detain the prisoner. 

^ 7. Every man has a right, and it is a part of his personal 
liberty, to abide in his own country, or to leave it, as he 
pleases, unleaa sent out of it, or retained in it, by some kndwn 
and express law* According to Judg^ Blaekstone, exile and 
transportauon are punishments unknown at common law ; and 
there is no power to send a subject out of the realm against 
his will, but by act of Parliament, or by some express law. 
This is the case in the United States ; no man can, against 
l)ig will, be sent out of them, but by some known law, made 
by tije people ihemscives, a part of their constitutions, or by 
their representatives, and a part of their statute law ; and it 
is always in virtue of some such autliorily, that the president, 
or a governor, orders buidiers and seamen out of the United 
States, or of a State. 

f 8. *' The third absolute right inherent m every English- 
man, is that of property," which consists in the free use, en- 
joyment, and disposal, of all his acquisitions, without any 
" control or diminution, save only the law of the land.'* And 
by magna charia Sic, no man can be deprived of his proper- 
ty, but by due course of law. This is equally Inw in the 
United States. Here, as in England, though a man's proper- 
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Ch. 197. ty is derived from, and modified by, the society, it CS& nevcf 
ArU2, be taken froin him, but by some established law. 

§ 9. To secure these essential rights, persoual security, 
personal liberty, and private property, our constitutions are 
made, and our statutes enacted ; our officers and jud^e^ ap- 
pointed, ami our juries preserved ; and all their respeciire 
powers and duties de&ned iii the aio^t cdretui luauner It is 
also the right of the citizens to have arms for their defeoce, 
fiuitable to their cooditioD, aod such as «re allowed bjr bw. 

^10. There are also, in eveiy State, maoy relative lighis 
and duties ; as of parents and children \ masters and semuiis; 
and of guardians and wards ; of husbands and wifos ; broth- 
ers and sisters ; and of teachers and scholan ; of govenois 
and governed ; of superior and subordinate magistrates ; aod 
of aliens and natives, &ic. The rights and dutiee resultiog 
from these various relations, have their foundation in the law 
of nature generally, and ought ever to be held iu high estims« 
tion by the law of the land ; and every invasion of these 
rights, is also a crime to be noticed and punished by law. 

§ 11. These ri<!;hts and liberties here suniuiaiily noticed, 
have been, in preceding chapters, considered somewhat at 
large, but in a detached manner, and as applicable to differ- 
ent points and titles; as personal liberty, in considering arrests, 
imprisonments, writs of habtaa corpm Uc. ; personal rights, la 
considering the rights of individuab, of parents aod chUdreo, 
masters aod servants, &c., Sic. ; and right of property, m ooa* 
sidering the various kinds of title to property, origin of coe- 
tracts, &CC. Many matters in relation to crimes, have beea 
considered under the heads of Evidence, Error, Certiormi, 
Libels, Usury, Inquest, Recognisance, Surety of the Pesos, 

Aliens, hr., &:r. 

Art. 2. (Jrmttml lawt — iU vast cxUni and utfiucnce ia eve- 
ry nation. 

^ 1. This law, or law punishinc crimes, or criminal action?, 
regards almost all the actions oi every person iu the commu- 
nity, whetiier inhabitant, resident, or only passing iu iu It 
begins with treason, in every shape, and extends to erery pet- 
ty trespass, fraud, or deceit, which includes or implies a bmch 
of the peace, or a public injury, every act indecent, immonl, 
or of bad example ; and it concerns every intermediate aedoa, 
the public, by Uw, can prosecute and punish, even though eolf 
by fine of a cent. Crimes are often treated of in classes sad 
under various names : as offences against God aod religioB, 
as blasphemy, profaneness, iic, ; as offences against moralitr, 
as lewdness, intemperance, &:c. ; as offences a»:ainst natiooal 
law, as violating safe rn ndurts, the rights of public mini^iers, 
committing acts of piracy, kc. i as ofieuces against the ^te. 
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as treason, and sedition, misprisions, and contempts, felony, Ch. 197. 
counterfeiting the public currency, embebezzliag public sioi ts, Jlrt. 2. 
serving foreign states, desertion, smuggling &tc. ; as offences v^^y^ 
against the public polity of the slate, to wit, offences against 
the public justice, public peace, public trade, health, public 
police and economy, &c. ; as offences against the public peace, 
as riots, and unlawful assemblies, affrays, forcible entries, going 
armed to tbe terror of the people, false news, challenges to 
fight ; as against tbe public trade, as smuggling, usury, cheat- 
big, monoplies, &ic. ; as against the public health and police, 
as spreading infectious sickness, selling unwholesome provi- 
sions, marryinc; persons without or against law, polygamy, nu- 
gances, not keeping schools by law requii ed, idlrnrss, fra?nlng, 
Sec, as many small offences putiislied with fines and [lenaJties, 

taking fish out of season, not serving iu the militia, or as 
jurors, and in many offices. 

§ 2. So crimes ngainst individuals ; as murder, manslaugh- 
ter, and other honucides ; rape, mayhem, sodomy, arson, 
burglary, robbery, forgery, larceny, and receiving stolen goods, 
felse imprisonments, woundings, beatings, and assaults, kid- 
napping, embezzlements, burnings, and destroying property 
illegally. 

$ 3. Various actions are made criminal, called heresy, 
withcraft, idolatry, sorcery, &c., and classed a^ being against 

religion. 

§ 4. It may be convenient thus to class crimes and offen- 
ce<; ; but by so do'mz wo make the nrrmbers of crime's, and 
the different kinds of (hem, appear to be much fewer than in 
fact the law makes them ; for instance, crimes against indi- 
viduals are usually made to form one cl.i>s, nnd in some dozen 
or fifteen I leads or subdivisions; but \s\icu we examine the 
statutes and laws liial create and punish crimes against indi- 
viduals, we find them very numerous ; also crimes are differ- 
ently classed by different writers Beccaria says, crimes are of 
three sorts: 1. Such as are immediately destructive of society, 
M high treason : 3. Such as affect the lives, property, and 
honour of individuals : and 3. Such as are contrary to the laws 
that relate to the general good. 

$ 5. As crimes and punishments, and criminal laws, are 
▼astly important in every state; and as in order to enact such 
laws wisely, and to punish properly, a profound knowledge of 
human nature, and of the motives that govern human conduct, 
and a constant attention to the opinions and maxims of the 
wisest men, on ihe subject, are required, it may be useful in a 
few pages here to collect some of the best of these opmions 
and maxims, and to make a few remarks tin tlicm ; useful, be- 
cause whenever brought to mind, they lead the thoughts of tbe 
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Cb* 197. legislator and iu(]^e, of the juror asd all concerned, into thm 
ArL 3. tnia course or Iboiking, legislating, and Judging. 

Art* 3« MAtmi 4re« The mazion ol wise men, whicli 
bare long stood tbe test of experience uid of examiiielMHi, 
deserfe ettention, not only in executing the law of nature and 
reason, made by God iiiiiiself« but also in making and execut- 
ing the law of nations, and the municipal law of each State, 
enacted by civil rulers, or arisiiig oui of tacit cooseot, aod a 
settled pmclicG. 

As ilie Inw of nature and reason is the oldest, and enacted 
by the Deity himself, uikI so liie most obligatory, it is the true 
fuundution ol* all law ; but then men ought to be constantly 
aware, that tbej are too apt to think lietr omi notions, his 
will and bis taw $ or as one's own anind approves or coodemns, 
so does he too often mistake its own for His dedsbns, as lo 
what is right and what is wrong. 

As men pass from a state of nature into a state of aaeociat- 
ed society, and then into society under a constkution, tacitly 
or expressly agreeed to, and progress in iliis sorietv. ever 
adding to their laws, as rules ol conduct and oi rights, by 
making new statutes and decisions j it is in this course we 
properly consider the principles of law. We first properly 
view principles and laws tuic:3 of humaa acUua:i iu a stale 
of nature, and men in this state. 

^ 1. In this, says Locke, all men are naturally in a state of 
perfect ilreedorop and also in a state of equality as to power, 
but not a state of license ; and each one is bound to preaerve 
himself, and as much as may be consistent with his own pceaer* 
Tation, to preserve the rest of mankind ; and that the execu- 
tion of tlie law of nature is pnt Into the linnds of erery man 
equally, iiut punishment may be ioflicu d so only as to serve 
for reparation and restraint, and belongs to every man by the 
law of nature ; but reparation is only lothe injured party, and 
is his right. Hence, the magistrate in society, may otien lur- 
giv u the punishment, but not the private damage ; that no man 
can be forced to leave a state of nature without hb consent ; 
and man's natural liberty is to be free from any superior pow^ 
er on earth ; and to have only the law of nature for bis rule 
of conduct ; that the property of the world being given to all 
men in common, for their subsistence, each must have the 
means of appropriating a part to his support ; to make it of 
any u?^p. and this is done by mixing his labour with it, and re- 
moving; it out of a state of nature. The fish in the ocean are 
common, but he who catches one makes it his own. But the 
same law of reason ciictatcs that a man shall not take from the 
common stock more ihaa what he can enjoy or use : so in 50> 
dety, if twenty men own a turbary, or turf lot, and one digs 
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ftirf, It becomeg his by tbo iifspa^i though not «specUllj as- Cb. 197* 

signed by the rest ; [hence, a crime in another to take k, Art* 3* 
though be migbt legally have first dug and taken this very pail.] V^v%^ 

^, 2. Biirlamaqui holds, the law of nnturc is a perfect rnle, 
but is underslDod only by a right iise of reason. As passion 
often has more influence than reason, it loHows that men in a 
state of nature have but an imperfect knowledge of that law ; 
that a siaie of nature too, wauls a common judge, acknowl- 
edged as such, to decide } that Ml liberty is preferable to n#- 
i&ntl liberty ; hot ikh natural liberty is a man's right to dis' 
poaeof bis person and property as be thteks for bis best good, 
urithin the limits of the law of nature, not abusing It to the 
prejudice of others ; but this powor of self disposal, the civil 
state in part abridges ; that it is not so much the end of the 
!au' of nature to re«tvain the liberty of mnn, ns to mnke him 
act tor his best interest, by ohli2:ing eaclj one to regard the 
rights of others, as thereby each has his own rights regarded. 
Bui where each one is free to injure others, ench has no se- 
curity or heedoiii ai all j and the civil ^^laie enforces this Jaw 
of nature that binds each man to regard the rights of others; 
•that the ciYil laws of a state are those of nature niodt6ed and 
perfected m a manner suitable to it, and to the advamage of 
society ; that the oominands of sovereigns roanifesdj against 
the law of God, natural or revealed, are not to be obeyed. 

$ 3. In contemplating the law and state of nature, we per- 
ceive there nre ft few of the principle? and maxini^ {];■>' ought 
to regulate hnoiaa conduct. Superficially considered, fhey 
make many pleased with this state, as a stnte of much liberty 
in one sense ; but a little more attention will tcai ti us that this 
stale is in anolher sense, a siatu of despotism and wretch- 
edness 'f for if one man has liberty in it, to do much as be 

i>1e8se8, and to be his own judge, alt others have the same 
ibsv^, and they will judge him and execute the law of nature 
upon him ; . and again o&ers have the same liberty to judge 
the judges, and to execute this law upon them ; and how wiO 
they do this coolly, and by an exact measure of right and jus* 
tire ? Perhaps they will, when they feel no intere5?t in the 
case, no passions, and keep thomselves untfrr n godlike self- 
government. But how often will this be tlir rase Probably 
not one time in twenty ; then nineteen times m twenty, judg- 
ment, every one's business, disposed to make himself judce, 
will be with vengeance, in heat and passion ; and if one, in this 
State, m using his freedom, is supposed to have offbnded or to 
have committed a crime against the law of nature, all others 
being judges, not the cool and virtuous will first take the seat 
of judgment, and decide on bis offence and punishment, hot 
invariably the healed and passionate men. ilence, it is easy 
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Cif. 107, to see what this poor freeman's liberi) , so murh extolled bj' 
Jlri. 4. some, will be worlli lo him on the wlmle. Where the consii- 
N.^'N^-^w-/ tution and laws of society njipomt do judge to decide, oine 
times in ten, tliu Ibrward, liie restlesSi the self-elected, and 
passionate, will take the lead, and assume the seat of judgment. 
Art. 4. TAe law of naiUnu. 

^ 1. Each indepeodeot nation, say Lock and othen^ it b 
a state of nature, as to foreign nationa ; and therefore thej 
are governed by the law of nature aliogethert except m 
cases ill wbicli they have a settled usage* or conventionnl law* 
Tiiis law is part of the municipal law of every state. 7 AnoCy 

C. 14. 

§ 2. Natural law, si^ys norlnmaqui, when applied to stales, 
is called the law of nalioD^s, — ks liie law of God. The us>ages 
of nations biiid us far as submiitcri to only ; and until the 
nation expressly declares it will be bound no longer. This is 
law among nations by a kind of tacit conventioo. Burlameqoi 
also holds, that one nation has no perfect right to march iu 
aroiies through the territories of another, without its consent : 
that one nation cannot rightfully employ men to betray or to 
act against another nation, at peace with it ; and that the sub- 
jects of one nation c.mnot, without a prospect of doing, di- 
rectly or indirectly, some good to themselves, do an injury to 
the subjects even of an cncnjij nation : but thai overy roan, 
in a just war, acquires a property in what he uikcs h om an 
enemy, and as soon as taken, as respects hiai. [Ch. 227, 
Captures.] That a neutral nation ought to regard the two 
parties at war, as lawful proprietors of what they can lake 
from each other by force of arms and that a neutral is not 
allowed to treat either party as an uaorper :— that if immov- 
ables or lands pass into third hands, the original owner mty 
endeavour to recover ihera, as well from socby as from the 
taker ; — but if movables, not ; because they may easily pass, by 
commerce, into neutral hands, without the buyer's knowing 
the state of ilie property. The tran(]uillity of nations ; the 
good of commerce, and even the state of neutralily, requiring 
tliat they should always he reputed lawl'ul prize, and the pro- 
perty of the person of whom we hold them [See Capture 
and Salvage ; see Ch. 187, a. 18, r. 48 to St.] And gener* 
ally, whatever the law of nature enjoins upon individuals to 
do as a duty, or not to do, because a crime, the law of nations, 
so far as the law of nature applies to nations, enjoins upon them 
to do as a duty, or not to do a crime, in the iotereourse of 
nation'. 

§ 3. The law of nations consists, I. In the law of nature, 
applied lo nations : 2. In settled usa2;es Iniv^' acquiesced ia : 
and, 3. In coDventioos and treaties* Theiie laws are ju force 
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on many subjects, between any iwo nations, even small oneSi Cn. 197. 
their subjects and citizens, who Imve any intercourse. Art. 5. 

^ 4- To have a full and correct understiiuding of this law 
of nations, (as well as of natural and municipal law,) it must 
be read and studied in numerous authors, treaties, and con- 
ventions, and as in force upon all the numerous subjects to 
which it applies. This law of oatioos, as operatiog on suDdry 
jobjecta, baa ahready beeo, aod will be, considered to this 
work, iD the consideratioii of those subjects ; as in cases of 
captures, raosonia, and salvage, and some cases of the law- 
meiehant, and in many insurance cases; in some cases, 
respecting fisheries, and the wealth of the ocean ; in several 
ca«;fis in evidence, and relating to admiralty jiuisdiclion &c. 
And this law, on many other subjects, will be considered in 
future chapters j as in the cases of ambassadors, ministers, 
consuls, and other public agents, employed by nations in their 
intercourse with each other ; of piracies &£c. This law of 
aationa has varied, from time to time, very considerably. 
Once, according to the law of nations, prisoners of war were 
made daves, and usually carried into distant captivity ; but 
according to the modern law of nations, especially among 
Christians, prisoners of war are merely detained for a time, 
treated well, and given up or exchanged. 

§ 5. The law of nations is a part of the municipal law of 
each State, 1 Dallas, 114. And of the United States; and it 
allows every nation to be the arbiter and vnulicator of its own 
rights. 4 Cranch, 514. And also it imposes on every nation 
the duty of restraining its own citizens from the commission 
of offences against all other nations, or of giving them up for 
puoishment when guilty, and when impracticable, so to res- 
train them ; 415. 

^ 6. As to libels, in violation of the law of nations, the HoU on Li- 
prin);iple is laid down thus ^— any publications, which tend to ^eis, 88to 
degrade, revile, and defame persons in considerable situations 
of power and dignity in forei'fn countries, mnv be treated ns 
libels, and especially where liti y liave a tendency to interrupt 
the pacific relations between tlic two countries. See Rex v. 
Gordon; Rex v. Vint; Rex v, Peltier; also the case of 
Adel in Philadelphia. 

Art. 6» Municipal eriminal law* Many maxims and fund- 
amental principles, part of this law, have been already stated 
in thb work ; especially under the heads of Evidence, Libels, 
Errors, and Ceriiarari^ Amendments at Common Law, and 
Courts ; and as a part of the rules of the Common Law, Cb. 
187, a. 17, and as a part of the Maxims in Law, Ch« 187, a. 
18 ; and in sundry chapters, as to Pleadings. 

A few more will be added here, (with a few remarks,) se- 
lected irom Beccaria, Lock, and others. 
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Ch. 197. ^ 1. CriuMMl ]awt» especially, oug|it not to be wmk 

Art. 5. the passions, nor the result of fortuitous or temporary circum> 
s^v^^ stances, but dictated by a cool examination of human nature, and 
enacted by men who know how to collect to one point, the 
actions of a multitiide, aad who have no eod in view, but ths 

public good. 

§ 2. Nothing but laws can restrain the passions of men for 
any length of time ; that is, laws £arbid<iing and puoishiog 
every species of crimes. Beccaria. 

4 3. The iMent of good lane if» emmig oilMr Aiogsy lo op- 
poie en eflbrt ezistiog ie ereiy lieaieo seiBi^y," trntfe^ 
lo ceefer on one pare the bci^ of power end trapptoeai^ end 
to reduce tlie other to the estreaie of weakeeM and misery 
Id, Probably this effort exists io a less degree in the UniiBd 
States than in any countiy in whieh the lew ilteif hee eUd^ 
lisbed distinct orders of men. 

^ 4. All punishments of crimes must be 6xed by the law 
enacted by the legislature, which represents the whole society. 

^ 5. The law is sacred, and the throne is as much bouad 
Co protect the cottage, as the cottage is to obey the throne. 

§ 6. The force of law arises from the express or implied 
assent of the subjects; not binding, because certain ancestors 
made it. Beccaria. 

^ 7. " Crimes are only to be measured by the injury done 
to loeiety frooi treaeon againit the stale, to a petty trenoi 
on an iodividaal's property ; net by the ieteetioe ; by wmb 
it ieeomniilted,*' ^eor by the dignity of the persee efiraded f 

not on the litt of the heart, for that it ianpeMnUe te 
men." 

8. There is nothing mere dangeroos than the common 
axiom, the $pmi of the law tt to be considered*^ It kts in a 
torrent of opinion, depends on the good or bad logic of tiie 
judge, his good or bad digestion, his passions, &c. Beccarra. 
Tliis observation is just, if we are to understand by the spirii 
of the law, something different from its true meaning ; but 
certainly not, [(spirit of the law be its true meaning; for what 
is the true meaning of the law, and so of the law matter. i> 
the material question every judge ought to ask, wliether the 
law be criminal or civil, the law of God or man and tins 
true meaning fairly found, the execution ought to be strictly 
aecordmg to it. 

$9. Iftheletterofd»lewheaevere,dmlegialatnieikoali 
amend it. The judge ihoeld have nolling lodo hut to *<de- 
lermnie whether the action be or he net aoeording to ibtt 
written law." Beccaria. 

^10. Men, naturally independent, weary of wax, and of a 
precarious fiber^ kc.t make fatwa the eonditieii mider which 
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they unite in society ;" and good laws disuse their iuflueace Ch. Id7» 
universally aiul e<|ually." Id. Jiri, 5. 

§ 1 1. It is a general maxim, " that every member of society K^TY^J 
should know when he is erimmtl) and when innocent." If 
eeoaors, and, in general, arbitrary magifltrates, be necenaiy 
in any govemaent> it proceeds from some fault in the conati- 
tiitioo." Id. 

^ 12. Punishment cannot reverse the crime committed; 
" and the end of it is only to prevent the criminal doing further 
injury to sodeiy, and to prevent others from committing the 

like offfinces." 

§ 13. Every rational bein^, whose idrns have some con» 
ncxion with each olijcr, and whose sensations arf conlormable 
to other men, may be a witness; but his credibility will lie in 
proportion as he is uiterested in declaring or conceahng the 
truth. Id. 

§ 14. " There was a iime, when all punishments were pe- 
cuniary." " The crimes of the subject were the inheritance 
of the prince and the judge wu the collector of the prioce» 
rather than the minister of the law. Id. 

^15. "All laws are useless, and in consequence destruc* 
tive, which contradict the natural feelbgs of mankind.'' 

^ 16. Punishment ought to follow the crime as soon as 
possible ; and the degree of punishment and consequences of 
the crime, ought to be so contrived, as to have the greatest 
possible effect on others, with the least possible pain to tho 
delinquent." The nearer the crime and punishment are 
brought together, the stronger and more eifectuai is the aaso* 
ciation in all coinuiou minds. Id. 

^ \1. Some crimes relate to persons, otiiers to property ; — 
the first ouebt to be punished corporally. The rich ought 
never to have ii in their power to set a pi ice on the security 
of the poor ; — there ought to be the same puuii^hment for 
all. Id. 

§ 18* ''The mfamy of many resolves itself into the infamy 
of none." Pmtalseimglonet in persecution. "Infamy and ridi- 
cule only ought to he employed against fanatics**' Id. 

§ 19. Crimea are more e£fectually prevented by the certainty, 
than by the severity, of the punishment. If the punishment be 
certain, the crime will not be committed, if the evil to follow 

be greater than the good to be expected from the cooimisaion. 
§ 20. Servitude for life has a better effect on spectators, 

than death ; slaves suffer le^s than they imagine; servitiKic is 
a perpetual warning, — death occasional ; death is pernicious, 
from the example of barbarity it affords. Id. Very sensi- 
ble writers differ on this subject, and upon it public opinion 
has several times changed. Remari£> — ^Uiis opinion of J3ecca^ 
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Ch* 197. ria, as to capital puoisbment, hu been adopied but partiaUy; 
Art* the better opinion has been otherwise, as to treason, rounter» 
V^y^^ npe, and vety atrocious crimes; so his opinioot that servitude 
has a better eflect on spectators than death, as a punishment 

for crimes, may be questioned ; certainly if be means a greater 
eflect. So is our ex)K!rience : when, in this State, a ninn in- 
dicted for burglary, was tried for iiis life, his trial aitriined at- 
tention far and near, and his execution brouiihi tlion^aiiJs to 
see it from great distances. Now such a criuniial is only pun- 
ished in the Stiite prison, — his trial allrracts no attention at all^ 
his case is scarcely distinguished from that of a common thief, 
or that of any other criminal coodemoed to that prison. 

$ 31. The prison before and after conviction, ought to be 
difTorcnt ; all sanctuaries are improper. Id. 

§ 22. Smuggling is an offence against the nation ; but not 
infamous in the public opinion. Id. 

§ 2d. It is better to prevent crimes than to punish them.*^ 
Id* 

<J 24. " The preservation of life is a natural right,—- llie 
preservation oi fu opertij is a ri^ht of sociciy." Id. 

25. " The fear of liiu law is saluiaiy, but the fear of man 
is a fruitful and fatal source of crimes and men enslaved are 
more voluptuous, more debauched, and more cruel, than tbase 
who are in a state of freedom. Id. Remark,— it is very clear 
that history and experience confirm both these positions ; for 
instance, while the citizens of Rome were free, and feared the 
lam, and not men, they had a strong sense of character and 
much se1f-re«pect, aivl crimes were x'ery rare; but when en- 
slaved, ihey hfTome scrviJe, and debauched, and cruel, and 
crimes exceedingly multiplied; so in Grctce and other coun- 
tries. It follows, these important circumstances are to be at- 
tended to in making criaiinal laws. 

26. Would you prevent crimes, let liberty be attended 
with knowledge.'* Id. Remark, — tliis roaxtm is unquestiona- 
bly true, if this knowledge be accompanied with competent 
Mcani ofHmngt what no doubt is usually understood ; but it 
may be well questioned if true, when this knowlege is attended 
with pinching and degrading poverty ; for this knowledge is 
easily made tlic instrument of forgery, counterfeiting, cheating, 
pnd many crimes ; so afibrds the temptation, bv no means al- 
ways to be resisted, when such a sense oi vinue as there may 
be in many minds, has long and contioualiy to struggle against 
strong temptation, aided and assisted by a bitter sense of pov- 
erty and want, with the high notion a good educaiiou usually 
gives, not well suited to a state of great penury. This maxim 
then ought to be extended, would you prevent crimes, 1st 
liberty be attended with knowledge^ also with the iiieaDS of 
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mployment and living;'* and the next maxim desema much Ch. 197, 
attention, to vnt : *Art» 5. 

§ 27. A prospect to the industrious of betterin^r their lot. is v.^^^^i 
a useful cement, and a vital principal of the slait ; but this 
prospect, so preventive of crimes, cannoi exist where eiuploy- 
roent is not to be had, or the govenmienl takes from the peo- 
ple, by taxes, much or most of their earnings. 

§ 28. Torture. " The force of the muscles, and the sensi- 
bility of tbenenrea of an innocent person, being given, it is re* 
ouired to 6nd the degree of pain necessary to make him con- 
fess himself giuhy of a given crime." No torture among the 
Romans (except of slaves) ; nor among the English ; nor in 
Sweden ; nor in armies ; nor in the United States. 

^ 29, The ancient Persinns, to learn the value of law, pnsscd,« 
on the death of n king, five dnys in a state of anarciiy, in which, 
of course, they experienced lUe evils of unrestrained crimes* 
Burlamarjui. 

§ 30. Liberty, which comprehends ihc most precious goods, ^ 
has two enemies, licentiousness, disorder, and confusion ; the 
other, oppression, arising from tyranny. The first arises from 
liberty itself, when it is not kept in due order; the second from 
the remedy which men have contrived against the first evil, 
that is, from sovereignty. The great object is to guard against 
these two enemies ; tlte way is, to have a government formed 
with such precaution*; n*^ to banish liccntionsnr"^*?, and not intro- 
duce tyranny. M. Remark. — Here Bui'Ianiaf|i]i seems to rely 
on the form of ilie govcrnn)ent for ihe obtainnieni of this object, 
so very desirable. But clear it is, and so is experience, that 
a code of criminal law, well suited to the cijaracter and ideas 
of a people, and which, of course, they will readily and punc- 
tually execute, will contribute very much to ihc efilecting of this 
great object. To this end, rulers ought to have a very perfect 
knowledge of the character, situation, and views of their peo- 
ple. A wis<i code of criminal law has a beneficial effect on the 
morals of the people, and it is *^good morals that properly 
re2;ulate the state," especially among a free people, where 
" the only foundation of sovereignty" is their consent, and 
where they ordain and esfublish the fi^rms of tlic go\ oinment. 

<5. 31. All laws ought to be : 1. Contorniuble lo the laws of 
God: 2. Easily followed and executed: 3. Useful and neces- 
sary : 4. Such as the subjects may rather be inclined fto ob- 
serve of their own accord ; and the reasons and motives which 
induce laws, should be made known: 5. Ought not to be 
changed without good reasons: 6. The dispensations ought 
not to be easily granted : 7. They sbould aid each other: 8. 
£acb new law ought to regard times and circumstances : 9. 
Rulers, to eoforcq the laws, must well observe them them- 

voim VI. 80 
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Ch. 197. selves : 10. If they may regulate religion, they have no povrer 
Art, 6* over consciences : 11. The human mind cannot bear inactton; 

J- 1^ if not employed about something 2;ooH, it will be about some- 
t'lint!; evil. llrin;ir!:,— ev rrv thine; in these eleven assertions 
is very maierial to be aiieialcd to in oil cases of rriines; no 
one of tliem will wise and thinking legislators be iuautiaive to, 
especially iu criminal cases, in wliicti cvci y illegal act of cne 
man, however iuconsiderable in turpitude, is not oaly an injury 
to another, aod to the state, but also has a direct teodency to 
demoralise. 

§ 32. The Kberty of man in society is to be under no other 
legislative power but that established by consent in the Com- 
monwealth, and under no law but that made by such power. 

ijocke on Governmrnt. 

33. When men cnlor into society, they resign to it their 
power, severally, to judge of and execute the law of nature. 
Men saw, that to live by one man's will, became the cause of 
man's misery. Id. 

^ 34. In a state of society, there w a common judge for meo 
to appeal to, in order to settle their differences $ but then is 
none to settle a dispute between aa absolute monarch and 
bis subjects; hence such a monarch aod his subjects are, as to 
each other, in a state of nature. Id. 

§35. The legislature, the siipreme power, can have no more 
power than the individuals had, and ''is bound to govern by 
proinn];;nted standing laws, and known anthori'^cd judges." Id. 

^ 36, When ihc people constitute a legislature, they dele- 
gate a pot>itive power to make laws which cannot be tnmsfer- 
rcd ; but this is only ^fiduciary power, lu ucl for cerium ends, 
and when these are not answered, the people may alter their 
legislatures. 

$ 37. The power to make laws has its original only m com* 
pact; and a roan's life can only be taken by forfetmre^ sad 

this by his making war on society. Id. 

^ 38. But though, by engaging in an unjust war, a msn may 
forfeit his life, he does not his property ; " for the property of 
the father is designed by nature and reason for the support of 
his innocent children." Id. This principle is, in substance, 
adopted in our Fedoral treason law. 

^ 39. Amont^ tijc great evils in a crinnnal cotic, tiie greatest 
IS an arbitrary power to inflict fines and penahies for alleged 
DiaeonrMt ofiences. We have a striking instance of this in the Persin 
oo TacSmi. government, about A. D. 1600. The poblie tax was fiivd 
on every town, a certain sum, fimited and constant; tfaiB the 
governor could not alter ; but as the mulcts, or fines for of* 
fences, were arbitrary, they, by discovering ounces and crimes, 
perpetually pillaged the people of etnas six timw as much as 
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the public taxes, every year, in several towns; and the taxes Ch. 197. 
could not be smail in a government in u hirh the king journied ^f^, 5^ 
six Imadred miles with all his SL'ra£;lio, and a guard of sixty 
tiiousand men, to visit the tomb of a saint. Note. How far 
ourcon)nion fines and penalties, which Iku o no cerfnin limita- 
tion, as to amount, and in 5ome cases not to the kind of 
offences, are arbitrary, is left for consideration ; certain it is, 
as to these, our principal security is in tbe good characCen of 
our judges. 

§ 40. No one can be guilty of a crime but one doU capax. 1 Hal. P. c. 
A minor has not reason to dispose of bis actions or properly ; ^^^29! _ 
beoce be is under the direction of his parents, who are hound sMoi, abi. 
to take care of him, and preserve him till be have reason to —1 Hal. P C. 
gorem himself. His freedom is founded on his having this JJg^'^Qu 
reason; already considered, Chs. 3, 35, 93, 127, 178, he. If I*, 
an idiot, lunatic, madninn, or one non cornrw?^ kill a person, 
and if a qiicstlon be mndc, if so or not, his incapacity must be 
tried by a jury, in the presence of the judt^e ; if found so, he 
cannot be tried ; so if he commit a crime in his ri^ht mind, 
and become insane before trial, he cannot he tried} so if after 
trial, he cniinoi receive judgment. 

^ 41. All the individuals of a well governed state, are 
bound, like those of a well governed family, to conform their 1%.^°"' 
general conduct to the rules of propriety, good neighbourhood, 
and good manners ; to be decent, and industrious, and inoi^ 
b tensive in their respective stations. 

§ 43. Dc m')i'mis non curat lex, * 

Art. 6. Punishments by our law gen^ntUy* Though pun* 
ishnients, applied to individual cases, are numerous, even in 

the I'uited States, yet they may he conveniently enough 
classe<l under a few heads. Ge:ioraIly, tliO»i2;h not ahvnys, 
a pMrtirular punishment is made applicable by particular stat- 
utes, to each particular rnse. 

^ 1. The kinds of puni%!iment. They are death, by hang- ^^^ ^f^^^-?^* 
ins;, n< criminal cases, at comnion b\v ; rjid death, by being —-Mas* a'cl*«- 
shot, ill some military ca?es, by tije articles of war. 2, Infa- 4 W. Com. 
mous punishments, as gallows, pillory, state prison, branding, g^'ij^^ 
bard labour, and whipping, and some imprisonments: 3. Pun- 
ishments not strictly infamous, as imprisonment, stocks, a spe- 
cies of imprisonment in the house of correction, also a species 
of imprisonment and fines. These several kinds of punish- ' ^ 
ment are inflicted by various statutes of the United States, ' ' 
and of Massachusei n id other States, and several of the 
second and third class, by tbe common law. Where very 
severe compared with the crime, tliey have ever been badly 
execfited, as in Knsihind nnd other countries. 

Not naaoy distinctions in punishments are made with respect 

Kentttekj, act, Dec. 80, 1800, aad (hb of the first degree, end deSoed by a nibieqaent eet. 
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Ch. 197. to crimes mala prohibUa^ and crimes mala inu, though some 
Art. 6. aatbors make an hnportant disiioctioo, ooosideriDg the latter 

\^if-^f as ponishablo by the law of nature ; and the right to punish as 
only transferred from the individual^ who had tt in a state of 
nature, to the constituted judge in a state of society. But asto 
the former, mala prokibiiaf the civil magistrate has a right to 
punish them, but by consent of individuals, who, in forming so- 
ciety, vested liicir power cxprrsaly or tacitly in the soverei:;n 
power in the statu. Propt'H\ , says 1 llack^-toric, is a mere 
civil right, therefore, the injiiri(.-.s to it, not toiK hins; a man's 
pers )n or dwelliiii^, arc merely tmdu profiihita ; as a right 
to punish oiifeoces merely main prohUntay against the rouoi* 
cipal law only, and not against the law of nature, is bj 
consent of those who form the society, and as no one lor sueh 
offences, indiHcrcnt in themselves, can punish himself or oth* 
ers with death, it is doubted bow far any human legislature 
has a right to punish such offences with death. If I cannot 
dispose of my life, can I (he asks) ngrec that another shall l 
or can the h;t!;islalure acquire a riglil to do it ? 

But Jiidi^t? Hale reives a reason for vary 1112; the kind of 
punishmejit, and making it mort; severe, which lias often pre- 

lUal.P.C. vailed, lie observes, that "when olFences giovv enoriuous, 
frequent, and dangerous to a kingdom or state ; destructive or 
highly pernicious to ei?il society, and to the great insecurity 
and danger of the kingdom and its inhabitants, severe punish- 
ments, even death itself, are necessary to be annexed to laws in* 
many cases, by the prud^fice of lawgivers, though possibly be- 
yond the single demerits of the offence itself, simply consider* 
ed." ifale was a practical man, as well as nn nble, humrine 
judge ; and as the preveulion of crimes is lli;' main ol/jcct of 
punishment, and what in a iireat measure justilies punishments, 
nothing, in his position ahovc, is setMi, inconsistent with sound 
principles, even those of Beccana j lur he, uud oihurs of his 
good and humane disposition, admit that punishments must be 
made to conform not only to the nature of the crime, but also to 

4Bl.Com.lO« limes and exsting circumstances. But extremes are not in- 
tended ; and it is true, as Blackstone observi s, that though 
the end of punishment is to deter men from offending, it never 
can foUow from thence, that it is lawful to deter them at any 
rate, or by any means ; since there mny be unlawful metiiods 
of enforcing obedience, even to the jtiste-t lav s." Ooiy ex- 
treme variations in punishments are hi re oliji cred to. 

4Bl.Com. 12. 2. The end of pttnishmrnt. Tins is a j)rcrantfnn n^ninst 
future offences of the same kind. This is ttrecleil m uuec 
ways : 1 . By the amendment of the offender himself, for 
wmch purpose all corporal punishments, fines, and temporary 
exiles and imprisonment are inflicted : 3. By deterring others 
by the dread of this example from offending m a like way : 
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3, By disabling the offender from ofiendipg again, by putting Ch. 197. 
liim Co death* or by condemning bim to perpetual imprison- Art* 6« 
meni, slaver}', or exile. These four last never ought to be v/V^^ 
inflicted except where the offender appears itir orrigible, wliich 
may be collected from a repetition of miuuier offences, or 
from the perpetration of some one crime of deeper malii^nity. 
Tliese are, in substance, the principles adopted by Beccnria, 
Burlaniaqui, &,c. ; and they seem to be tiie true ends ol pun- 
ishuicnt, not difficult to be seen and uudei siaod. The difficulty 
lies in discovering and enforcing the true means, ever to be 
adapted, with judgment, to the existing state of things in the 
• society in which the punishments are to be inflicted* 

$ 3. Same general variaiiont in puntshmeuie. When our 4Bl.Co&i.lt. 
country was first settled, there were many more capital and 
infamous punishments* than exist at present ; probably because 
our ancestors came from a country in which these were very 
numerous. Sometime since there were no less than one hun- 
dred and sixty different offences in England made felony, and 
ivithout benefit of clersry. In Massachusetts Colony, about A. D. 
1650, there were seventeen crimes at least, punislied capitally, 
to wit, idolatry, witchcraft, blasphemy, murder, manslaughter, 
poisoning;, beasiialily, sodomy, adultery, manstealing, false • . 
witness, trea on, cursing and smiting parents, rebellious and 
stubborn sons, rape, Quakers returning, and Jesuits reluming : 
and the same in Coonecticut and New Plymouth. In Massa- 
ehitsetts, in the year 1790, there were but seven, to wit, trea- 
son, murder, rape, sodomy, robbery, burglary, and arson ; 
including only four of the said seventeen; and since, only 
part of these crimes are capitally punished. So punishments 
have been varied in other respects; the pillory, allows, whip- 
ping, and branding have almost disappeared, and solitary impri- 
sonment, and hard labour in state prisons, having been generally 
substituted in their place, as also much in the place of capital 
pnnishnienls. So punishments of the same crimes have ma- 
terially varied in other conntries. l>y the Porrian law, rp.pital 
punishments were abolished jii Kohk', but rrstoicd by the em- 
perors : about A. D. 17G4, were abolished throughout the 
vast dominions of Russia. 

Corporal punishmeot in the army of the United States, was Act. of Cong 
abolished by this act, as it was inflicted by " stripes or lashes."- May i6,i9l2, 
Act of Massachusetts of February 27, 1813, enacted, "That ^ ^• 
whenever any person or persons, shall or may be prosecuted 
to conviction, before the Supreme Judicial Court of this Com- 
monwealth, for any crime or misdemeanour which is now by 
law punishable by whipping, standing in the pillory, sitting on 
the gallows, or imprisonment in the common gaol of the coun- 
tji such court may at their discretion^ in cases not already 
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Ch. 197. provided for, in lieu of the punisiiments aforesaid, order and 
Art. 6. sentence such convict or coavicts to sufibr solitary imprisoti< 

v«^-^^-^^ ment for a term not exceeding three months, and to be coa> 
Sued to bard labour for a teim not ezcoeiliiis fivojcan^ 
according to the ag^vation of the oiTeoce.** 

If ^Aif $ 4. Penont not jmnukabh fye* Every person is liable to 

' bo puDisbed for any public oftencc committodi unless there be 

a want or defect of will. To coostitate a crime agaratt 
human laws, there must be, first, a vicious will : 2. An unlaw- 
ful art consequent upon such vicious will." There are three 
cases in which this will does not join in the act : 1. Wierc 
there is a defect of undtrstandinir. ns iu cases of insanity, 
idiocy, lunacy, and intoxication : 2. Where there is under- 
standing and will, but not called forth, as in cases of misfor^ 
tfinis and ignorance s and 3. Where the actioii is contimud 
by some ontward force, as eomfiulsion and necessity ; and a 
vicious will without a vicious act, is no civil crime. 

^ 5, Minon, The law does not punish minors under 
twenty-one years of age, in certain sroali ofiences, particularly 

1 H P. C. in cases of omission, as not rcpairins; a bridge, a hinhv\-aT. 

flO,a7.— &c. ; for he cannot command his Cf^tntc : fint for a breach of 

Italt. Jatt.e. jjj^ peace, a riot, battel v, kr. n inmor above lourieen years 
old may be punished j but under seven years of a2;e, an infaoi 
cannot be guilty ; but between scveu and fourieeu years of 
age the capacity only is regarded; hence, one eight years old 
may be gui hy of a crime snd punished. But under fourteen, 
a minor, prinui faeU^ is* deemed doU incapax; " yet if it ap* 
pear to the court and jury, that he was diili copor, and ooidil 
discern between good and evil, be may be convicted and an^ 
k fer death." A girl of thirteen was burnt for killing her mis- 
tress. One boy of ten, and another of 9, for killing their 
companions, were seutcnred \n death, and he of ten hanged, 
because it appeared oa the trial that one bid himself, and the 
other hid the body. 

1 Hal P. C. Puhertas, generally, as to crimes and punisliraents, is foor- 

18,21,26. teen years as to male and female. And when a fact is made 
felony or treason, it extends as well to infants, if above four- 
teen, as to others. 

1 Hal. p. c. In cases not capital,' the court judges of the capacity of all 
ml Com^24. Where the punishment enacted is collateral, it shall not 

be extended to the minor, as where a mhior eighteen years 
oW was convicted of a disseizin by force, yet not imprisooed, 

yet in such cas^e n feme covert is imprisoned. There shall not 
be a iiul^rnunU against a minor of aipiatur, or in misericord ui^ 
pro f also clumore. The law will admit no evidence to prove 
a minor, under seven years of nse, doll capar. A boy cijiht 
ytidis old was handed for burning a barn al Abuigdon. But 
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the malice, io such eases, which is to supply age, ooght lo he Ch. 197. 
strong and dear, beyond all doubt. ArL 6. 

^ 6. Chance, In things casually done, there is difference V^V^^ 
between ctnY and eriminai mn tiers ; as ** if a mao be shooting i Hal. P. C. 
ki the fields, at rovers, and bis arrow hurt a person standing 38>39. 

near the mark, the party hurt shall have his action of trespass, 
and rerovrr his darnaEos, ihoi»s^h the hurt was casual ; for tlie 
party is dajmiiified by him, and the damagLS are but his repara- 
tion ; but had the party been killed, it had been prr infortu- 
mtm" Iti a crimi-iai view, if the act that is comniilted be 
simply casual and ^er tnfo) luvitim, re8;ularly that act wiuch, 4Bl.Com40, 
were it done from intention of mind, were punishable with 27. 
deatii," is not to be punished. If one be doiit^ d lawful act, 
and death ensues by accident, there is no crime committed ; 
but otherwise, if doing an unlawful act. 

§ 7. Ifgnwmnee, see Ignorance, considered ; and wnktahet 
eee Mistake, Ch. 186, a. 1 1. 

§ 8. Meeuky, Often when an act is done of necesitj, 4 bi. Con. 
die party doine it is not punishable. As where it is done to 'j!\^^T'~z ^ 

-1. Lu ^u' r J L Hale's P. C. 

preserve the pubnc peace ; as if a thief resist, and the pur- ^ 59. 

suers kill him, it is no felony, as it is of no necessity. The 
samR of rioters, where killins: them cannot reasonably be 
avoided ; v.s in such cases it is of necessity to pr< erve the 
public peace and order. Groiius and some others say, tliat 
in cases of extreme lu ressity, all thingis are common ; this 
Hale denies (o he ilie r;isc, especially in Kugland, where the 
poor laws provide for the necessitous. If a ship want neces- 
saries, the crew may take them from the inhabitants, paying 
for them, and this by a common consent of natbns. But this 
cannot be done by English seamen on the English shores, for 
there they ma)- apply to the magistrate. So I may, of ne- 
ceasity, supply an enemy come upon my estate, or near to it, 
lo prevent his plundering. Every case of necessity must de- 
pend on its peculiar circumstances. 

§ 9. Ciml tu^ectum* An act done by force thereof, is 1 iinic's r. 
often no crime on that account; though, otberwise, it would be Jg'j'^cim"' 
one. As where an oftirer, or other, is commnnded by law to 27,31, 
do this duty, and death ensue, it is no crime., Tlic same as 
to a child to bis parent, a servant to his master, and a wife to 
her linMj ind. But the command of a juirent, or of a master, 
to commit a crime, is void. As pnnislmient is inflicted only 
•* for the abuse of thai free wiV/, which God has eiven lu uian, 
it is highly just and equitable, that a man should be excused 
for tfiOBe acts which are done through unavoidable force and 
oomputsioD.'' Of Ibis nature is cwU t u^'ecfsoii, ** whereby 
the inferior it connraised by the superior, to act contrary to 
what his own reason and incUoation wouU suggest.*' ** As 
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Ch. 197, when the legislator establishes iniquity by law, and commands 
.^rt. G. tlio '^uhirrt to do an act contrary to rcliii?nn or sound mornliiy." 

v^^v'^w " Obetiieii fo tlie laws in being, is uruioubtedly a suliicient 
exlenualioii ol civil guilt before the municipal uibunal," uhai- 
ever excuse there may be or not, in foro conscicntta:. The 
sheriff wbo burnt Latimer and Ridley, was not liable to pun- 
ishmeDt, being justified hy the commaDds of the magiatracnf of 
Queeo Mary. 

As to persons in private relations ;»tbe principal case, 

where constraint of a superior is allowed as an excuse for 
criminal conduct, is that of a wife ; for as to a sod or a ser- 
vant, he is not excused committlns a crime, capital or not, 
by the command or coercion of the yinrent or master. But 
if a wife coimnii biir<c!ury, by the conitriand, or even only in 
company with her husband, she is excused ; as she is viewed 
as acting by his compulsion. Hut even as to ujves there is 
au exception us to crimes main in sc, as murder hic. j aiso as 
to treason, and keeping a bawdy house. So if she ofiends 
alone, and without the company and command of her husl^aod, 
she is responsible for her offence, as much as a fime sole. 
I Fiai. ^F. As to ihh eivU guhfecHan, the law, on the wliolc, bvetj 
c. 44.— Dolt, unsettled, in several respects, especially as to the o/Hcer and 
^■^ttL Com. servant and child, it is held by Hale and 

tt. Blackstone, that if citlior of ilicni cnimnits trenson or felony, 

by command of his master or parent, tlie offenc e is neither 
excused or extenuated, as to the punishment; for the coiii- 
mand is void, and against law ; and the latter holds, that the 
child or seivani is much a free agent, as any other person. 
1 iibIa'h p. As to the officer, Blackstone holds, that be is not liable to 
c. 'J4.— lA punishment for exeeuting a croel and arbitrary sentence as 
Com' 29— ^i' ^bove, in the case of Latimer and Ridley; but Hale has doubts, 
H.vii.— 4 and Fineux C. J. and other judges, differed. On a view 
3™f/°»— 3 roany authorities, if there be any general settled rule, it is 
Co. lutMi, this, namely : if the officer, in the course of the duly of his 
fiO. office, execute a Fcntcncc, cruel and urbitrar)-, and so doenied, 

by tliosp ^v!io trv him, as a cruel sl;ir-cliniTifjrr sentence, for 
instance, he Is not jnioisiiablc where that j>enience is given by 
a tribunal, didy iipjiuinlcd by tlie ^ovcrnrnenl or sovereign 
authority for ibc lime being, and even ihougii only the gov- 
ernment, de facto, and even though a mere usurpation, as 
officers who executed the warrants and sentences, given in 
Cromwell's time, by the appointed authorities. 
1 Hale'f P. $ 10. As to the wtfe : 1. She is punishable if she ooronHt 
c. 44,46,40. any criine alone and of her own accord, and no way coerced 
21*31—1^' by her husband. On this point, the authorities are agreed 
Hmw. p. c. generally. 2. She is punishable if she commit a crime with 

2.— K«:ll.31. 

'->Btacu>tt, de corone, ch. 82, •> 9..-Stttuar. P. C. t02. 
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h»t husbaod, where she is the principal actor, as in keeping a Ch. 197. 
bawdy-bouse, and in other affairs where she has the principal Jirt* 6* 
Influence. 3. She is punishable, if she, with him, commit s^^/^'^j 

treason, or murder ; in regard to the heinousness of the crime, 
though by his command or coercion ; ns in tlie caseof Arden, 
his wife was attainted of treason, tliough she only assented to 
her husband's treason, and was not an immediate actor in it, 
and so prlnci{)al in tlie second degree. So Somerset and 
wifii were boili aLiaiut, as accessaries before, in the murder of 
Sir Tiiouias Overbury. 4. She is not punishable, if she 
commit larceny by the coercion of her husband, if he be 
present ; but is punishable, if he be absent at the time and 
place of the felony committed ; as then she is not under his 
coercion. 5. If she, with him, or by his coeroion, commit a 
crime, merely nudum prohHituM, as merely against or upon 
property not a dwelling-house, she is not guilty or punishable. 
6. If she commit burglary with him, or by his coercion, it is 
doubtful if she is punishable ; some judges have been of 
opinion, she is ; and Hale thinks she may be guilty, unless 
the aclnal corrrion of tlie husband appears. But he says, 
*' the latter pi ac ticc hath obtained, that if the lHi<^band and 
wife commit burglary and larceny together, liie wile shall be 
acquitted." Here burglary^ a crime against one's dwelling- 
house, and larceny^ a crime on property only, are cunluuiided. 
The latter is malum prohibitum, according: to some. But 
Blackstone, (1 BI. Com. 54,) not only considers murder ma- 
/ttfli tn M, but also Ihefi and ptrjwry ; of course, one would 
think, htr^ary and ttealtn^, are nulla tn m; and as he 
holds, (4 Bl. Com. 29,] a wife is not excused committing a 
crime nudum in te, with, or by coercion of, her husband, and 
prohibited by the law of nature ; as murder and the like ; 

not only because these are of a deeper dye, but also, since 
in a state of nature, no one is in subjection to another, it 
would be unreasonable to screen an offender from the pun- 
ishment due to natural crimes, by the refinements and subor- 
dinations of civil society." Now if she is not excused a crime 
malum in .se, as above, and theft is mahnn in sr, ns above, 
this auiliur says It is ; it seoms to follow directly, ihaL i^he is 
not excused coniujitting lh< ft with, or by the coercion of, her 
husband. Yet, 4 Bl. Com. 28, he says, " if a woman com- 
mit theft, burglary, or other civil offences aLiIn-t the laws of 
society, by the coercion of her husband, or by his command, 
which the law construes a coercion ; or even in his company, 
his example being equivalent to a command i she is not guilty 
of any crime $ being considered as acting by compulsion, and 
• not by her own will :** cites Hale's P.C. 45. All these positions 
are found in the same eminent author in the same work. In 

T0L« TI. 81 
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Ch. 107. short, says he, iheft is a crime wuiUm in se. The wife is not 
Art, G. excused a crime tnaltm in se, yet \hv wife is excused iheft. 
kk^V"^^ It is clear, this conclu'^ion dors nm follow from l\ie premises. 

But \\c nrc to enquire, which part h to be denied, the 
major or minor pi oposition ; and the author Iiinisclf has told 
us whicli ; for, ( \ 15. C'oin. 0,) he observes, punishraeuts are 
some:iine<5 inflicted without God's express warrantor example, 
but "at til J will and discretion of the human legislstore ; as 
for for£;er)-, for llicft, and sometimes for offences of a lighter 
kind. Of these we aro j)rincipalty to speak : — as these crimes 
are none of them offences against natural, but only against 
social rights; not even theft itself, unless it be accompanied 
wi'li violi?!Ke to one's home or person" Here he makes 
iheft itself r.ir} !:ii prchibitum ; net aj;ainst rtntiiral, but only 
against ;c 'i/ I "", if not occouipanicd by violence to one's 
Aov?r ' • r . ^>i. Hut is this true, that iheft is not against the inw 
of naiui-€ ? jii another place, ilie same author says it is ; and 
sur»?ly if ten men be? cast on a desolate island, from ten dif- 
fop'^nt nations, and in a state cf niiture, on this island, as they 
iiuist be, till they settle some government among them ; and 
in this state of nature one of them takes a fish from the great 
ocean for his support, for another to steal it from him, is a 
Tiolation of the law of nature; and ihrft is expressly forbidden 
by the law of God, given to the Jews. 1 think, on the whole, 
, the minor proposition is to be denied, which proposition isa 
that " the wife is not to hf excused a crime mfthm in ie," 
committrd witli lier husband, Tiiis was not to be denied in 
anr:c!)t times, when ri wife was punished lor iheft and bur^lajy 
comniilli d v. ilh her ll:I^^bH;ld, (1 Hale'i P. C. 44,) but is now 
• to be dcnlf (1, since, in favour cf life, and the reasons men- 
tioned by Hale and ethers, she is to be excused such crimes 
committed with him $ for Hale, BHickstone, and others agree, 
that by modem practice, the wife is excused even burglary^ 
committed with her husband ; and one reason given, is, she 
might otherwise be executed, where he would have his clergy 
for the same crime. And in the very clause in which Blackstone 
makes bare tk^ only malum prohitUum, as above, he makes 
burglary mnhtm rn .fp, bera!T5;citi;; also a violation of one's house; 
and surely, to violate one's cave, in n cf^tc of nature, in*which 
he lives and sleeps, is a violation of tiie law of nature, so ma- 
luiii in se. So, on the w iiolc, we may conclude, that bursr'ary 
and theft arc crimes mala in se. Burglary clearly by the law 
of nature, and theft, if not clearly so by that law, yet is ex- 
pressly against God's law, given in the eighth commandment, 
and the wife was, anciently, punished accordingly for violating 
these laws. Bat, in more modem times, some diiBcuIties 
having arisen out of the acts aUowmg benefit of clergy, and 
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ft dispOBttioD haviDg prevailed to err oti the side of humanity, Ck. 197* 
the wife has been excused crimes mala in se^ as burglary jirt» 
and robbery especiaJly, committed with, or by coercion of, v.^'v^^ 

her husband, as a muUer of modern prncticp, disrc^nrd- 
ing the old Liaxim, ih:\i the wife could not uxcused such 
crimos. But if liusband and wile jointly coniniil inanslanghter, 
(malum in sc,) she is not privileged by her coverture, though 
he has his clergy. 1 Hale's P. C. '!("'. And as an IndicUncnt 
agaiu:>t both, is, in its nature, several, &b well as joint, either 
may be acquitted, and the other convicted. Id. And if he 
commit treason, or felony, and she knowingly receives hira, 
ehe is not guilty, or punishable ; for she is m6 petestate «tn', 
and she is bound to receive him ; but otherwise, if ho know- 
ingly receive her, after an offence of this nature, committed 
by her. She alone, and without him, may be accessary to a 
felony after tlie fnrt. 2. She cannot, with Aim, bo acressaiy I Hnlr('8P,C. 
to a felony alter the fact, as it shall be adjudged his act. 3. ^7, 4». 
In case she receive her husband, a traitor, she shall not be 
adjudged one : nor, 4. If she, jointly with him, receive any 
other person, that is a traitor, unless she were aibo consenting 
to the treason, " for it shall be entirely adjudged the act of 
the husband." 5. She may be guilty of mi$prision of trea- 
son, committed by another man than her husband. 6. If she 
consent to his treason, she Is guilty as a principal, though it 
is a question if she can, in regard to her husband's treason^ 
be i;ulliy of mitprinon, 

§ 1 1. Duresa pre mhtns. This is another species of compul- 4 b1. Com. 

sion or Tirt Gssiiy; but the threats and mrnnces must be such 30.— 1 Hal. 

"Til PC 40 SO. 

as to iiuluce a tear of dcntn, or othpr bo(hly liarra, to take away 

guilt ; and this fear, which cotnpels a man to do an unwar- 
rantable act, ought to be just, and well grounded, and such as . 
will move a man of common firmness and constancy. Hence, 
one in a time of war or rebellion^ may do many treasonable 
acts by compulsion of the enemy or rebeb, which would admit 
of no excuse in a time of peace. This is true, however, only as 
tocrlmcs molit proh%bita,hw{ not as to natural oflfences, so declared 
bj God's law. Therefore if one be violently assaulted, and can- 
not escape but by killing an innocent person, and he kilb him; 
the fenr and force shall not rfrrjnit him of murder; huf he may . 
kill the assailant ; " for the law of nature and self-defence, its 
primary canon, have made him his own protector." To jus- 
lily bupplyiog rebels, it must h'^ done from a just and well 
founded fear of death j but those so acting from fear, must 
cease to supply them as soon as they can. If A, on jusi i Hal. p. c. 
grounds, fears that B will kill him, and is assured be provides ^ 
weapons, and lies in wait so to do ; yet this threatening con- 
duct 16 not enough to justify A'« killing without an actual 
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Ch. 197. assault made by him on A, or upon his liouse, to commit the 
Art, 7. fact J but A must avoid the danger ; for bare fear, ihoui^h for 

v^~v^/ just cause, and though on a fear of life, does not give ooe 
power to take away another's life but it must be an actual 
and inevitable danger of one's life, to justify killing another; 
for the law bath provided for him by flight, and recoorse to the 
civil magistrate for protection, by security of the peace. On 
the whole, it must be the actual and manifest saving of A*s 
life, that will justify bis killing B, and be must be ao aaaailaot, 
and not an innocent person. So as to chastity, linibs, and one's 
house; the danger must be actual and manifest, and threatened 
by the person killed, to save either inviolate. 

Art. 7. Malice. 

§ I. This is vory material in estimating crimes and pun- 
ishments, and even trespasses and torts in civil actions, in 
many cases, especially in regard to damages. Trespass or 
other tortious acts, malictously done or committed, ought :o 
subject the wrong-tioer to greater damages than one negligent!^ 
committed, and without malice ; and in criminal cases, the 
crime usually depends materially on tbe circumstance of molief, 
or no ma/»ee. Hence, it is essential to see what imtliee is, and 
how the guih or enormity of the action is increased by it. 
S Koi. R. 461. § 2. The best authors de6ne mdiee to be a ditpo$%iw» to do 
lW^£iuit*7 — t»«< disposition a faire une male chose f* and 

C.L. 2S4 Iw. this malice may be : 1. Malice afttre-thought^ — that is, Moliiia 
priteogitaidf or mtdice prepentet or midke of get purpose : and 
to msKe tbe act done with malice^ murder, or malicitnu tres- 
pass, fee. the malice may be not only spite or malex'olcnce 
■ to ibc person killed or injured, but also an evil drsirrn in izcn- 
eraL — n dr^I^n to do an unlawful act, knowingly in fact, or by 
Gib. easet, presuiiiiiti n of law. Hence, Parker C. J., said, "malice, io 
IpSn wSr^ common acceptation, is a desire of revenge, or a settled an^er 
against a particular person " malice and maliciou^ii/^ 1 lake 
to be terms of law, which, in a legal sense, always exclude a 
just cause." In murder, malice stands in opposition to cases 
of reasonable provocation ; such as might move an honest and 
good man ; and tbe court, and not the jury, have ever deiei^ 
mined of malice f therefore, where one has a ju$t eatue, tod 
kills a man, as in self-defence &c., it is said not be of malice, 
4 Bl. Com. motive and design, in such case, of him who kills, is lo 
*^ save his own life, not to satiate his revenge, or angry passions, 

towards an individual, or to do an unlawful evil act generally ; 
1 Haw. P. C, us a wicked design or intent towards men generally, as delib- 
'^*^'** erately discharging a gun among a multitude of people. So 
it is general or universal malice, tor one to resolve to kill I'ne 
next man he meets ; and if he kill Imn, it is murder with malice 
afore-tbought, though he did not know him. So any evil to- 
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tent to do an unlawful act, is nialicu, antl if, in doing the act, Ch. 197, 
a persou is killed, it is murder, with malice prepense^ it the evil ^fi^ 7, 
design be to do an unlawful act against the peace, the prMbh 
amuquemu of wluch may be Itloodtkedf or the intent be to 
oommit felony; but not murder, if one be so killed where the 
design is only to commit a tretpau, not probably attended by 
hloodtked. But if two or more agree to beat a roan, or to 
commit a riot, and one of them, in doing the act, kills a per- 
son, all are guilty of murder, because of the previous evil io« 
tention to do an unlawful act, prchMy atUmled by shedding 
ef hJood. 

^, o. 2. Malice may be express or implied', express, as if 4 Bl. Com. 
one form a deliberate design to kill a man, and kills him ; this p'^if~i\^*** 
is malire express, and murder, and is evidenced in many ways, 473j'474,!_ 
as lu duels, lying in wait, &tc.; so it is express malice and mur- Cro. Car.i3l, 
der, if A, even on a suddoii provocaiion, beats B in a cruel ^^'tZw * 
"and unusual manner, so that he dies, though he did not intend Jones, 198.— 
deaii) J lor here is an express evil design; as where the park 
keeper found a boy stealing wood, and tied him to a horse's tail, eid — Fo^' 
and he was killed; held, it was murder by exprm malice. So ter*fl Crown 
where a master corrected a servant with an iron bar, and killed iTg^'^Q^^ 
him ; held, this was murder, because such excessire correction 887. * ' ' 
could but be attended probably by death or bloodshed, and 
could proceed but from a wicked heart* Hale says, aia2fce, tit 
fadt "is a deliberate intention of doing some corporal harm to 
the person of another;" 1 HaU F. C« 451 ; not authorized 
by law. 

4. TmpJffd mnlice. In many cases in which there is no \ HjI, p 
express raalire, the law implies mnlire ; as if A wilfully poisons 466,467.-4 
B, the law presumes malice, thoui;li no particular enmity can ^^•^^^•"•Wt 
be proved. So if A kill B suddenly, without provocation, "the 
law implies malice;" for no pt rson but one of a wicked heart, 
would be guilty of such au aci, on a sliglil, or no apparent 
provocation or cause. So the law implies malice in A, if he 2 Cro. 27», 
kill an officer of justice, civil or criminal, in the execution of |f^'5*f^^ 
his duty, or any of his assistants, endeavouring to conserve the ^^^y* 
peace, or any private person endeavouring to suppress an af- 
fray or apprehend a felon, knowing his authority, or the inten- 
tion with which he interposes, and the killing is murder ; so it 
is murder wherever one kills another witliout a just cause, and 
the law implies malice, as for an afiront by words or gestures 
only ; but not if the person thus affitinted, kill the offender, 
meanins: only to beat or chastise him ; and Judge Blackstone 
says, nil homicide is presumed to be malicious until the 
contrary appeareth upon evidence ;" and cites 1 Hal. F. C* 
466. 
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Cb. 197. § 5. This was a giroog case of impHtd maliee, so held to 
«/$rf« 7. be hj ail the judges of England, except TVevor C. J. on a 
v^^^v^^^ special verdict, in which it wai found, Um deft.» Mr. Cope^ the 
WB^lSiw*^' dcceascfl, nnr^ n woman of hh acquaintance, were present in 
gridge'K case. guard room, :in(l the deft, affronted her, nnd an^ry words 
— £ait*«C. L. passed between thcin,in the presence of Cope and others; the 
deft, threatened her; Cope desired iiiin to forbear such treat* 
P. C. 4^, ment of lier, saying he must protect her ; the deft, continued 
!? "**'f^~" ill language to her, and demanded satisfaction of Cope, 
Id. Rajmr^ iotendiog to profoke him to fight ; Cope tald fatm it was not a 
1498,— 1 convenieot place to pre siitisjactioD, but he, at another (iow 
Hawk, c 81, gild picee, would be ready to gire it, and m the mean time 
desired him to be civil, or leave the compaaj* Thenrapoa the 
deft, rose up, and was goiog out of the room ; and so goin^ 
did suddenly snatch up a glass bottle, full of wiuc, then on the 
table, and violently threw it at Cope, and struck him on tiie 
head, and immediately drew his sword : and immediately CojJte 
rose up, and look amilhcr bottle, on tlie table, and threw it at 
the deft., and hit him, and hroke his head ; but Cope had no 
sword ; and said not a woid after the deU. threw liie bottle ; 
and immediately on Cope's throwing the bottle, the deft, thrust 
htm ieto die left breast, and instantly killed him. Held mur- 
der, and that malice was implied ; because the deft, threw the 
bottle at Cope without any provocation given to him $ for Cope 
might well desire the deft, to leave the room, where be was 
only a guest to Cope, and there by his permission. In ttas 
case, a distinction was taken between enry, hatred, and malice. 
Knvv wn^ defined to be " a repining, or bein!!; s^rieved M the 
happiiK s and prosperity of another" — invitlus (dterius rtbm 
macrcscit opimi$y Hatred^ which is odium, is ira iuveterata^ 
a rancour fixed and settled in the mind of one towards another," 
uad is of several degrees." ^*MaUce is a design fuk uieil of domg 
miecbief to another cum quu iakt opsra male agit, he that 
designs and useth the meani to do ill, is auilieiow ekoe ft 
Inst. 42 1** '* and he that doth a cruel act voluntarily, doth it of 
malice prepensed cites 8 Inst. 63. And Coke says, if one 
cut out the tongue, or put out the eye of another, be is guilty 
of felony, thougli he do soch mischief of a sudden, and the law 
implies malice if he voluntarily do it. Also held, that Maw- 
gridge, by throwing the bottir, manifested a moUnous design, 
and then Cope*s returning; a bottle, had no influence upon the 
case ; for as Mawgridge had his sword drawn, also Cope had a 
right to throw the bottle in his defence ; and if Ive had wauaded 
MawgridgC} he might have justified in an action ol asdaiill and 
battery ; so no provocation to Mawgridge to stab him. Maw^ 
gridge's throwing the bottle, was proof of malice ; it was t 
violent act, and if it had lulled Cope, it had been dearly mur- 
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der. And so resolved, if A, o( malice prepense, assault B, to Ch. 197* 
kill him, and B draw his sword, and attack A, and pursue him ; Art. 7. 
then A, for his own safety, retreat to a wall, B still pursuing v.^-v-^n-> 
A, with a drawn sword, and A, in his defence, )<i)is B, this is 
murder in A ; for A liaving malice against B, and iii pursuing 
thereof, endeavouring to kill him, is answerable for all the con- 
sequences, of which he was the origaial cause. " When a man 
attacks another with a dangerous weapon, without any provo- 
cation, that is express nudiatf from the nature of the aet, which 
is cruel.** ** The definhkm of maliee mpKed^ is where it is 
not express io the nature of the act ; as where a man kills ao 
officer that had authority to arrest his person; the person who 
kills him, in defence of himself from the arrest, is guilty of 
murder, because the malice is implied, — for properly and natu- 
rally, it was not malice, for bis design was to defend himself 
from the arrest." 

§ 6. 3d. JMnlice depends much on the provocation, or no t'osler's 
provoration ; for if A, for a reasonable provoration, strike B, ^m^^^* 
and kills imu, it is not malicious, and no tnurder j as if a pa- keiynge, 133, 
rent or master be provoked to a degree of passion, by some {.^{."ali*''* 
improper behaviour of a child or servant, to correct him with 474.' ' 
m moderate weapon, and unluckily kilb him, tt is but a nnsad- 
tenture; but if with an improper weapon^ and the child or ser- 
vant is killed, ii is murder, and malkepr^tnu is impJlr f! ; that 
is, murder, if the weapon or the manner may probably kill or 
maim ; but manslaughter, if only n cudgel, or other weapon 
not likely to kill or imim ; so if tlie manner be not likely to 
produce death or mayhem; manslRiiahtf r, because the weapon 
or manner is improper, though not liki ly to produce the loss 
of life or a limb. Here tiie law makes three dibiuictions : 1. 
If the master correct his servant with a proper wea|)OD or in- 
strument, and death happens to ensue, it is by accident, and 
not malicious, if done too in a proper manner ; 2. But if with 
improper instruments, or in an improper manner, tbou^ not 
likely to kill or maim, but death does ensue, it is manslaughter, 
because there is a want of caution and care, but no malice pre* 
pense : 3. If with dt^ngerous weapons, likely to kill, then mur- 
der, where death ensues ; because the weapon is a dangerous 
one, and the very use of it is enu 1, and therefore malice is 
implied in the use of it. This last was Gray's case, who being Kelvnrr 133 
a smith, and B. was his servant, he directed B. to ntind certain Gray's case, 
stamps belonging to his trade j afterwards he and his servant 
being at work, at the anvil, Gray asked him if lie had minded 
the stamps ; B. said he bid not ; on which Gray was angry, 
and told bim, if be would not serve fahn, be should serve in 
Bridewell } B. replied, be bad as good serve in Bridewell as 
serre lum $ whereupon Chray took &e inm bar, on which they 
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Ch. 107. were working, and stiuck B. with it upon the skull, and broke 
Jlrt.l, it, of which stroke B. died. Adjudged murder: "yet here 

- _jr _ ~%_ r was B provocation^ on a sudden, suilflun as resentment, aod 
as speedily putting it in execution j" for thoueh ( Jray might 
correct his servant, "both for his negligence and want of inan- 
iieis, yet as the use ol die iron bar was using a dangerous 
weapon, and exceeding all reasonable bounds, ilie act was 
deemed molietoicf, and so murder though there was some 
prowicaUoo, and suddenly) bot it was a provocatioo of neglect, 
and of words, both of which did not justify the use of such a, 
weapon. This leading case proves, that though there was a 
Mudden provocation, yet the person provoked, was bound to 
have self-command, and to use only a proper weapon of cor- 
rection ; that he uses an improper and deadly one at his peril; 
and that, as it was one likely to kill or maim, the law implied 
malice in the act of using it, or rather the act was evidence of 
express malice, as the master might roasonalily expect a blow 
with it would kill or maim (he nppi eniice ; and this was liie 
mischief llie master was bound, in all events, to guard agaio^, 
where not acting in self-defence. In this rase, the servant 
acted improperly, negligently, and pruvokingly ; and the mas- 
ter honestly and correctly, till he took the iron bar to striKC ; 
so that he, strictly speaking, could not have jjrcmcditaied ma- 
lice; yet as be uidawfully used, though suddenly and provoked, 
a deadly weapon, this very act, in contemplation of ]aw» was 
proof of malice, of a wicked heart, of evil design, of ** nne 0$* 
fontM a fairt une wuh eJlote." Att the bciSks agree, that no 
words or gestures, hmever provokiag, mil justify one io using 
a dangerous weapon for correction, or a dangerous mode ; so 
this case of Gray*s proves, that neglect of duty in a servant will 
not justijy any but moderate correction, witli a proper insini- 
mcnt. The same principles hold in regard to obstinate and 
perverse children; their ill nclions are ^ great provocation ; 
yet if jtnicnis, in correcting children, exceed moderation, and 
kill them, it will be murder with malice prepense; as if a cliild 
be thrown down, and stamped upon, or a heavy cudgel be used 

4Bl.Cora. in ihe chastisement. Bui according to Judge Blacksione, if 

provoking and insulting words or gestures to B, and he 

las!— Fo*t chastise A in a moderate manner^ and in a way, and with a 

Ml* weapon no way likely io produce ike lots of life or Umh^ and 

A*8 death is accidentally, and in a manner wholly unexpected, 
occa»oned, this is only manskughter at most, and the law does 
not imply malice afore-thought. So a bare trespass on a man^ 
property, (except an attack on his house), as an entiy on fab 
land, or beating his dog or hofse, is no such provocatkm as 
will exclude or extenuate his malice, if he kills the trespasser; 
for a bare trespass on my property^ by a man, is oo sofficieat 
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provocation to jusiifj or even lo excuse my taking, or even en- Ch. 197. 
dangering his life. Jlrt. 7. 

§ 7. Sujicieni provocation to exclude or to extenuate malice, k,^--,/^^ 
1. If one ij an, upon angry words, matte an assault on aooiber, 
either by pulling him by the uose, and the ooe so aaaaiilted, i^i, xl^'.^i 
ahall itDmediately draw his sword, and Ititt the assaulter, this hbl p c. 
is hut manslaughter, as the peace is broken hy hioii and with ^^^^ 
indignity and insult to the party assaulted* Here b a sudden 
provocation, sufficient to move a cool man, and the one so as* 
sauhed has reason to think the assaulter has a further design 
upon him ; and his rude, fNrovoking, and unlawful conduct, is 
proof of nn evil design, and so of malice. 

^ S. 2(\. If one be imprisoned ii!f'za!!y, nnd kill the aggressor, • 
it is with provocation, and vol [uui dei . As where A was in- 
debted, and B and C came to his house, on account of the 
debt, to demand it, and B took a sword that hunpr ut>, and 
stood at the door wiili if, niKirawn, to keep A, the dcbioi, till 
they could send tor a baiiiif, to arrest hitn; thereupon A took 
a dagger from bis pocket, and stabbed B« Held, only «mi»> 
daughtert for A, the debtor, was insulted, and imprisoned in* 
juriously, without process of law; and so there was sufficient 
provocation for the act, and to exclude any implication of 
malice prepense. 

{ 9. 3d. If a man's friend be assaalted by another, or is And I2 C». 
engaged in a quarrel tliat comes lo blows, and he, in defence ?3g'*,|'/°S»» 

of his friend, suddenly takes up a mischievous instrument, and ' 
kills his friend's adversary ; ihU is only mans'.aughter, because 
of the provocation. 

5 10. 'lib. If A sees B, by force, ill treated, pressed, or re- ^ 
strained of his liberty, though B docs not co.d plain or call for 
aid, A may come to rescue lilni ; and if my of ihose who re- 
strain him of his li!ierty, are killed by A, it is but uianslaughter, 
because of the provoeatiim, — as in Hugett's case, in wl.ich Hiigpti'»ca«e4 
pressmasters impressed B, to serve the king at sea, and he f3^(-/'{^^'. 
quietly submitted, and went off with them \ ilugett and others but see Foit. 
pursued, and demanded a sight of the warrant; theyjbew a 3 1 5, and 
piece of paper that was no warrant ; thereupon Hugett, with ^^^^ 
the others, drew their swords, and the press^nasters theirs; and 
a combat ensued, and Hugett's company killed one of the pre- 
tended pressmasters. Held, only manslaughter, because of the 
provocation ; for when the liberty of one subject is invaded. 
It affects all tiie rv^t; it is a provocation to all people, as being 
of ill example, and perniriojis roiiseqnrnre. The opinion of 
eight judges against four. See Tooley's c^e, Cb. 172, a. 
9, s. 22. 

§ 11. 6th. Whf-!i a man is taken in adultery with another 1 llHwk. 136. 

fiian*s wife, aud the husbaud kill iha ajuherer, it w but man- Zl u-'l^" 

»^»*elya» 

WOL* TU o» 137. 



* 
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Cb. 197. daughter, because of the prwocaium. So if a tbtef come to 
Art* 8. rob me, it is lawful to kill blm, and no moltee w impiied. See 
^^^y/-^^ cases noticed by M*Nally, as to malice, 376, 980. 

Art. 8. Who are prineipalty — who accenariei* Ib coo- 
sidering crimes and punishments, it is often a qtieslioD, who 
are prineipahf and who aceeaianef, in the coiomiasioo nf a 
crime. 

1 Hal. V § " There are no accessaries in treason or trespass, but 

fP-T]"/""' all are principals and ** he that ?ives consent or aid to a 
J8.— Mod. ' I ' . , , , • • . 1 

Cas. i:Jo,l39. trespass, is a principal trespasser ; and as much pimisnaoie a& 

— Crown C. he that actually commits it." And according to Holt C. J.— 

^iThil^* If a statute " make a felony trtason, they that would be ac- 

c. L. 201, cessaries, shall be now principals, because the species of the 

^ ofience is altered.** The same rule holds if a statute makes 

a trespass a felony, some that would be principals in trespass, 

the offence remaining such, become accessaries wbeo it is 

made a felony. In forgery, East's C. L. 973. 

] Hal. r. c. ^ 2. In treason there are no accessaries before the fael»bot 

^ccmaary, ^'^^ advise or abet, are principals, present or absent, and 

]'. ' those, who, after the fact, receive the traitor, are principally 

except for counterfeiting the privy seal or money. 

Farr'f § 3. Per Holt C. J. — If a statute inflict a pcnnhv nij the 

139 principal, or one who does so and so, ii ^hall not be exteodcd 

Queen r. lo One aiding and assisilnj;, or who does differently. He ihat 

laI(M8a[""* lends horses and dogs to iiunt, does not aid in the huntio^. If 

Hal! P. c!" preseni, aiding and abetting in felon>% be is principal, 

217.-Fo9ler, but when he is aiding and assisting, hui ahscni at the time of 

121^ Coo. iijg commission of the fact, he is accessary. By aiders and 

assisters, the law generally understands those present, aiding 

* and assisting ; hence, ** if an act take away clergy from one 

that does such an act, and from aiders and assisters, yet it 

shall not take away clergy from the accessary. Accessary 

beforCf aids and assists to the thln^ ; hui aftf r the felony, bc 

aids, assists, and comforts after the fact ; and if present, the 

indictment alleges he aids and assists in the thing. And where 

the statute calls the offrncc a trespass, all arc principals, aB 

are trespassers, and the punishtiient is laid on a trespass'^r. 

The statute here punishes the man, not btcaiise he does such 

an act. but bei uuse he is a trespasser. In the case of Evans 

and FiFK li, liie statute punished him, who did so an so, as 

Jie who Cillers the hou??e and steals; hence, Finch had bis 

clergy, who stood the outside and received the goods ; and 

Evans who enterred, was hanged. Rape, which was trrspas$, 

IS by statute made jilony^ and all aiding and assisting before or 

after, become felons. Hence, while a trespass, all concerned 

' were principals ; but when made a felony, some may becoBM 

accessaries, as theae aiding, but absent &c. Forgery once t 
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misdemeanour. A. D. 1792, held, those privy to the uttering Ch. \97* 
of a forged note, by previous concert with the iiLierer, but were jJri. 8. 
not present at tlie fact of uttering, cannot be uidicted as prio- v^'v'^^ 
cipals, b ut only as accessaries before. East's C. L. 974, 975. 

iii Itloiues there are two sorts of principals, to wit, princi- Foster, 347, 
pals in the 6rst degree, that do the fact, be it murder or other JJJ^^J^iy 
lelooy ; and principals in the second degree, that are present, — i Hai P.c! 
aiding and abetting the felony ; also two sorts of accessaries ^'^^ l*^*'- 
in felony : 1. Accesaaries before the faet» which are not pre- |^_4 
sent* but yet couDselling, commanding, or abetting the felony : Bwr. 907A 
3. Accesaaries aAer the fact, such as knowing a felony to be 
done by sucb a man, do yet receive and maintain him, unless 
it be a wife receiving her husband ; but the husband cannot 
receive his wife. 

§ 4. Many statutes in o<ir criminal code describe prinripnl?, 
and also accessaries, and designate the punishment of each in 
clear and express terms. 

When the common law cannot punish the principal, as in J3 Co 63.--^ 
piracy, ii cannot punish the accessary ; and there can be no 
accessary until the principal is convicted, and, therefore, if 
•* the principal be pardoned, or has his clergy, the accessary 
cannot be arraigned ^* for the maxim of law is, M non 
etl prindpaUt^ nonfoiett em aecettortui** Then before it 
appears that there is a principal, one cannot be charged as 
accessary $ but none can be called principal before he is proved 
and adjudged by the law, and that ought to be by judgment 
upon verdict or confession, or by oudawry ; for it is not 
sufficient, that in ret varitaie tliere was a principal, unless it so 
appears by judgment of the law " but if the principal, after 
attainder, is pardoned, or has his clergy allowed, there the 
accessary shall be arraigned," because It then appears judi- 
cially there was a principal. 

§ 5, And the principle now i^, that the accessary shall not 4BI. Com. 
be tried, so long as the principal rcinauis liable to be tried J'^^^!*^" 
hereafter. Foster, 370. 

§ 0. Presence to make one principal, need not always be ^ p q 
an actual standing by, within sight or hearing of the fact 233, 234, be. 
There may be a constructive presence ; as where one commits ^{fj,f~^'^ 
• robbery &c« and another keeps watch at some convenient se,™?^' 
distance : ao if A prepare the poison, and 6 gives it to C, Foster, 349.- 
ignorantly, and it kills him, A is the principal, though absent Z^^cV 11^ 
at the giving of it : so he that lays a trap whereby, in his ab- 46.-. 11 Co' 
sence, another is killed : so letting out a wild beast, or inciting ^--^ i^t. 
a madman to kill one, the one who lets out the i)east, or so 
incite*;, is constructively present, and the principal ^ for there 

10 oo oliif'r pi incipnl. 

§ 7. There are no accessaries before tlie fact^ in man- 1 Hti. p. c. 

6tft> 
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Ch. 197, slauglitcr, and in cases of crimes sucidenly conumttf'il, but 
Art. 8. may be ia petit trtuion. No accessaries in f/tiii iurctny, or 

V,^^>V*Xi./ minute ibefts, or ia otber crimes under tbe degree of larceoj ; 

1 Hal. P. a but aU'eooeemed, tf guilty in tbeae anwU ofiencefy ar» prtact* 
palst u in jtrespisses be., because tbe kw doet not regard 
different sbades of guitt io petty miidettieaiMNiri* Ao acceweiy 
follows tbe nature i f his principal, and, ilierefore, raned b« 
guilty of a liigber ofieoce than ibe principal is guilty oL 'K 
A kill B, the master, nnd C, the servant, advise it, C is acces* 
stry to A's murder ; but had C, the servant, been prr sent, aid- 
ing and ussistinc, A find been pn'lly of murder, ;iiid tbe 
servant, of pelil ireason, while lhi> cmne existed in law. 

IHal. F. C. ^8. How to make one accessary ljelo*e tbe fact. Tiie 

J.'*"^^J^^ crime cojnmitfcd must be substantially tlie same as the one 

co«.M»«7. ^^^^ ^ ^j^^ ^^^^ ^ ^ 

nietber, to kill it, when bom» and sbe doea aubattntkOy in Ibe 
manner advised, he is accessary to ita murder ; ao if A ad> 
vise B to beat C, and B beats biro ao that he dies, A ia aecea- 
sary to B's murder; for A is nccessaiy to all tbe consequeiK 

ees that follow on the unlawful beating he advised. So firber- 
ever the felony advised be the same in substsnre wfili that 
committed, and only varies in some cimnii^inniial matters, the 
S Hawk. P. adviser is accessary ; as if A advise 13 to poison Titius, and 
Bl 'com^ B stabs liim, or shoois him, urMl he dies, A is accesiar}' to iho 
40, ' ' mnrder j for die substance of the thing commanded, was the 
murder of Titius. But if A commands B to burn C*a house^ 
and B, in doing it, robs biro, A is not accessary to tbe roibbe* 
ry ; for that is a distinct act from the burning advised. 
Himk. P. ^ 9. to wtmariu tifter the fact If A do any thing to 
BLconMn. escape punishment, be is aiding and assisting 

generally; but it is no oilVnce to relieve a felon in gaol with 
cbtbn? and neces<:anes. The assistance must be ^f\c.r tbe fel- 
ony committed and completed. The nearest relations, cxcrpt 
the wife, are not allowed to assist the felon. Though it is a 
general rule, that accessaries shall suffer tbe same punishment 
as the priiicipais, yet by statute, accessaries (tfter the fact, in 
^ many cases, are less pimiabed than principals ; and by tbe 

EngUsb law, are entitled to tbe benefit of clergy In all caacsb 
Though formerly no acoesaary could be tried uot3 after tbe 
principal was convicted &c« as above, or at least, at tbe same 
lime, yet now this rule is much altered in England, and in this 
country. By 1 Anne, c. 9, if the principal be once convicted, 
and hefnrc attainder, (that is, before lie receives judsmrm of 
death or ouihiwry,) )fe is delivered by pardon, the benefit of 
4 Bt Com. clergy, or otherwise j or if the principal stands muto, or chal- 
tl8,319. lenges peremptorily above the legal number of jurors, so as 
never to be convicted at all i in any of these case^ in which 
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no subsequent trial of the principal can be had, the accessary Ch. 197. 
mav be proceeded n?;ainst, If the principal felon had been at- Art. 9. 
tainied ; for ihen there is no flanger of a fuluic contradiction, '^s.^^^st^kJ 
(that is, the acre^sary found guiUy and the principal acquit- Forat. 366— 
led) ; *' and upon ihe trial of the accessary, as well after as ^'^Yt 

■ • . . . ' 319 320 O 

before the conviction of the principal, it seems lo he the better c<i/ij8«. 
opinion, and founded b the true spifit of justice, that tbe ac« Font, 8M, 
0MM17 is at liberty (if he can) to eootrovert tbe guilt of tbe f ^^ch?''^' 
supposed piineipat, and to prove bim kmoeeat of tbe cbargei ca. 8S8^ 
aa in point of fact as in point of bw and tboogb there 
be a record of the principal's coavictioQ. Suodty cases, Fos* 
ter*8 C. L. 305, 3G8. 

Art. 9 ^1 This act provides, " that every person, who shall, Act of Cong, 
cither upon land or sea, knowingly and willingly, old and ^'JJ'i/^* 
assist, procure, command, counsel, or advise any person or 
persons to do or commit any murder or robbery, or other piracy 
aibresuid upon the seas, which bhall allect tbe life of such 
person, and such person or penous shall thereupon do or 
coomit any such piracy or robbeiy, then all* and every such 
person, so as aforesaid aiding, assisting, procuring, command- 
iDg, counselling, or advising the saoie, either upon land or the 
sea, shall be'' adjudged to be accessary to aucb piracies, ie- 
ysrs tlie Ifict, and suffer death &c. 

§ 2. Section 1 1 provides, " that after any murder, felony, 
or robbery, or other piracy whatsoever, aforesaid, is, or shall 
be committed by any piraie or robber, every person, who, 
knowine that such pirate or robber has done or committed any 
such piracy or rubbery, shall, on tiic land or at sea, receive, 
eotertain or conceal any such pirate or robber, or receive or take 
Into bis custody any ship, vessel, goods, or chattels, which 
have been by such pirate or robber piraiica% aod fekmionsly 
taken, shall be** adjudged &c. to be accessary after tbe fact, 
to eueb piracy or robbery $ and on conviction shall be impri- 
soned, not exceeding three years, and fined, not eiceediog 
^500. 

§ 3. Crimes and pnnislmieots, ns ihey respect accessnries 
and principals, are still to be considered mainly on the [)rinci- 
ples of the common law ; but few Federal or State statutes 
have been passed on the subject : none m the Colony or Prov- 
ince of Massachusetts. 

^ 4. By tfaia act aninat acceasatiea to crimeB and felonious Mass, act, 
assaults, it was providad, that if any person shall aid, assist, March i§, 
abttt, counsel, hire, command, or procure any person to com- [i^^^^^^t, 
wait the crime of murder, or rape, sodomy, arson, robbery, or ei^7.'' '^^ * 
burglary," be should be deemed accessary before the fact, to 
the principal offender, and suffer bis punishment. Section 2, 
if aoy one shall knowing]^ recaive, harbour, conceal, maiu- 
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Ch. 197. tain, assist, or relieve any person or persons who have com- 
^rt, 10. tniued any of the crimes before named," shall be deemed 
s^i-V^/ arcessary after the fact ; and be punished with the galjovvs 
k.c., Uy line, iajprisoumcui, in the pillory, by confioenimt 10 
hard labour, Puoishments generally varied in the rmoe 
of the criroiDal laws of this State»iii the years 1805 aod ISKHi, 
and in that revision verjr much blended with the principal 
crimes, and, therefore, will in future chaptdrs he considered 
io eonoezion with those crimes ; but these statutes only declare 
bow accessaries and principals, in regard to each sort of 
crime, shall he puoished, preierving the above descriptioD of 
accessaries. 

Man. act, § 5. Receiving stolon irnods, at common law, did not make 
Is'i^'selM* 10 the receivei* accessar\ , Imi w.is ;i mere misdenaeaoour, as be 
-^Maitie act,' received the goods only, and not the felon; but by thisstatntt 
Ch. 7. it is enacted, that if any person shall, knowingly, harbour, 
conceal, or maintain any principal felon, or accessary before 
the fact, in any robbery or larceny, or diall receive, or thiil 
aid in concealing any money, goods, or other articles stolen, 
knowing the same to have been so stolen, every sQch ofieoder, 
on conviction &c., shall bo deemed an accessary afin thefaety 
to the same robbery or larceny, and shall be punishcfi by soli- 
tary imprisonment, not exceeding six months, and coiifinemcnt 
aiierwards to hard labour, not exceeding three y ars, or by 
fino, not exceeding $500, and by imprisonment in the comfflOB 
gaol, not exceeding three yeuia, or eiiher of them. 

$ 6. This section provides, " that any person charged iri* 
the receipt or concealment of money, goods, or other arlicki 
stolen, in manner as aforesaid, l^nowing the same to have beat 
stolen, may be prosecuted therefor, as for a aittifcs K fl a ssrt 
though the principal shall not have been prosecuted or con- 
victed, and punished as an aeeetsary after the fact; but after 
prosecuted for a mtsdempanour, cannot be prosociitcd as ac- 
cessary after the fact ; construction, 5 D. k E. 8 J, Hex c* 
Baxter. 

§ 7. How accessaries are punished by our statutes, in ma^ 
cfer, burglary, rape, robbery, arson, malicious burning, and 
laiccny. See those heads, also above. 

Seet. 18. ^ 8. By this section, a receiver of stolen goods, convicted 
for the first offence, or as aeeettary after ihtfael^ in any simple 
larceny, and not adjudged to be a common receiver of stolen 
goods, shall make satiafoction to the party injured, to the full 
amount of the money or articles stolen, and not restored; may 
be exempt from the penalty of hard labour. 

Aht. 10. Proceedings as to principals and accessnnef, 

lllal.r c. § 1. If liio legislature make an offence felony, and do vifA 

613 •, »ee art. name accessaries, yet those who couocii or command itt are, 
S and 9* " 
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In faet, aeeu9arie$ hefwre tkitfoei^ and dioae ajitr^ who know- Ch. 197. 
iDgly receive the ofTtncIcr, and must be proceeded against as Art. 10. 
accessaries accordingly ; for wbere a statute enacts a felony» ^«^"v^»/ 
and is silent as to tbem, they eust at common law ; except 
where the legislature expressly comprehends accessaries before 
the fart, and is wholly silent ns to accessaries affrr, to wjf. re- 
ceivers, comforters, Sic. tlicre are no arressariL'S alter tlie fact. 

§ 2. If the principal and acccssar\ ijtpcar toL^cthcr, and ihe Jacob's Diet, 
principal plead not guilty, the accessary shall be put io })iead 'Uie Aco«m- 
also; and if he plead not n-i/iV/y also, both may be tried by one . 
inquest ; but the principal must fust be convicted, and ihe jury 
is 10 be charged, that if tliey find the principal not guilty, they 
shall find the accessary not guilty ; but if the principal plead i Hat p. & 
in bar or abatement^ or a former acquittal, &.c. the accessary ^ <B6, 
u not held to answer until the principal's plea is determined. 
If A be indicted as principal, and B as accessary, before or 
after the fact, and both be acquitted, yet B may be indicted as 
principal f and the former acquittal, as accessary, is no bar, as 
one may be guilty as principal, and not as accessary ; but if A 
be indicted as principal, and acquitted, he cannot be indicted 
as (irrrssary btfore the fact ; if he be so indicted, he may plead 
tiie former acquittal in bar, as it is in substance the same of- 
fence. So are the authorllies. 

§ 3, If one be indicted as accrssary before the fact, and the Roir. G<mv 
evidence [Hin rs he was jprejc/j^ aiding and abetting, he cannot q 
be convicted as accessary, or of the charge alleged, for the l. 681. ' 
evidence does not support it. 

§ 4. If a man was accessarir before or after the iact, io 1 Hal. P. a 
another county than that in which the principal felony was *^ 
committed, be could not be punished at common law j but by s & $ £. VI. 
this statute, the accessary is indictable in the county where he e« 9^ 
is accessary, and may be there tried, as if the felony were there 
committed. 

§ 5 The general principle is, if B, the principal, commit Foster, 370, 
the felony under the influence of A's advice, or if the event p'^^^'i^** 
happening; to be, in the common course of things, a probable 
consequence of that felony committed by H, A is accessary, 
and is to be indicted, and proccedt'd against as an accessary 
before the fact ; hut if B, the principal, follow the suggestions 
of his own heart, and wilfully and knowingly commit a felony 
ol artoiher kind^ or upon another subject^ A is not accessary ; 
as if A command B to kill C, and B kills another person, A is 
not accessary to this killing ; but if A command a to kill C, 
whom B does not know, A describing him, and B, by mistake, 
lulls l>, A is accessary. So if A command B to bum C*s bouse, 
and he does it, and the fire extends to D's house, A is acces- 
fary to burning D's house^ as an ordinary consequence of the 
net h« commanded* 
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( 6. Principtb iti the flecond degi^e; that is, those presets, 
aidiog and abetting, were ancieiitly proaecuted tu aece$$ane9i 
and an alteration was made to a prosecution of them as jwtii- 
dpab in the ieamd degreB^ in •the time of E. III., that aiders 
and abetters flireiefil, might be indicted and brought to their 
trial, while tne fact was recent, though the perpetrators, er 
principals in the first degree, were not then amenable ; not 
enough the special verdict Bnd the deft, present ; Mac NaJlj, 
363; must find alsD he arts, or is ready to art, to ho principal. 

§ 7. Indirtmcnt for bL^iug accessary alter tlie fact, in receiv- 
ing a felon, it must oe cliargcd that the deft, knew thai be was 
convicted ; and this is not aided hy the Bnding of the verdict, 
especially if it be a findingi not of notice, but evidence only of 
notice. 

§ 8. If a man be indicted as accessary to two, and is found 
accessary to one, judgment may be against him. 

§ 9. If the principal be erroneously attainted, and then the 
accessary is tried, convicted, and attainted ; and then the prhi> 
cipal's attainder is reversed for error, this reversetb the attain- 
der of the accessary, and he shall have a reasonable time to 
procure such reversal. So if the principal be outlawed, and 
reverse the outlawry, this reverses the attainder of tbe acce^ 
sary. In a special verdict, jury finds factSf not evidence. 

§ 10. If A, B, and C, be indicted as prinripals, and D is 
indicted as nrrr^^rfry to them all, D shall not be arraigned till 
all the principals be attaint or outlawed ; for if A and B be 
tried and acquitted, or attainted, yet D may be accessary to C, 
and not to A or B. But if A, B, and C, be indicted Qsprin- 
cipals, and D indicted as accessary lo A only, then if A be 
attaint, though B and C be not, yet D shall be arraigned. Bui 
the court may arraign the atcestary in the first case ; for if found 
accessary, he shall have judgment, but if acquitted of being ac- 
cessary to A, yet this acquitted does not discharge bira as ne- 
eessary to B and C; and hence, when they come in and plead, 
and are attaint, D may be arraigned dt neeo, as aeeessaty 
to B and C. So it is in the discretion of the (Tourt to arraign 
him, or not, before B and C are attaint ; though it is the better 
course not to nrraign him till B and C appear, or are outlawed. 

§ 1 1. Wheeler was indicted -as accessary lo a former house- 
breaking, and also for house-breaking. Held, the crime of the 
principal and of the accessary, are different; n.nd iWai la uig; 
convicted as accennry lo a former felony, CRiuiot bi- considered 
as the first offence, so as now to convict and punish him for 
the second offence of house-breaking ; this being his first of- 
fence of house-breaking, where he was principal. If ibe priri- 
cipal and accessary be joined in one indictment, and tried to- 
gether, the accessary may enter into a full defence of tlia 
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priDcipal ; and bis conTictioQ is only prima faeU evidence Cr. 197. 
tgainst the accessary, but not cooclusive* Foe. C, L. 365 ; JlrL 10. 
M'NaUy, 318« 319. ^^^^ 

§ 12. Having tbus far, in this chapter, considered crimes 
and punishments generally, I shall now proceed, in a aeries of 
chapters, to consider them more in detail. The crime as de* 
scribed^ and the punishment a» inflicted., in each case, by tho 
laws of the land. 1 shall proceed in the usual manner, begin- 
ning with crimes ngainst relisjicn and morality ; prorped to 
crimes airainst the public, and tlnn to those against the lives, 
persons, fiabilation.s, atid estates of individuals; offences against 
tile public, by misbehaviour in office, the grounds of impeach- 
ments, and removals from oflice. 

The concise form in the subjoined note, contains the tech- 
nical language proper in the indictment of accessaries, before 
and after the fact, and of the principals in the 6rst and second 
degree.* 

* Indtctment of the principals, fir>< and leeond d^|rMt, ud accoilifllt 
bttfore and aflar the fact, in a case of murder. 

Jfecesmrie».^h»dietmsnt ; beftn th$ fmd. 

Prf^rnf, that whf ren- H. C.. 1;i(p of , adn. and J. O., l.tte of , adn., 

nottiaviDg God before tbeir eyes, but seduced by the instigation of the devil, 
on — , nt , with force and anns, feloniously, and of (heir aforetfaooglit 
mn1icp,in Biid upon .1 J , (in n ikI thrrr !)rnir-, in th • \>oiiCc- nfGod and of tho 
Commonwealtb, made an assault aud affray ; and the alurcf aid R. C, a cer- 
tain gan called a piatol, of the valu^ of Bve ^hi^1n8^, then nnd there cbareed 
with gunpowili r and a lr;idf»n bnll»M. wiiicli c'i't tJif niil K. C. in In- r. lit 
liand then and there had and held, in «n«i u)>on Ibc y.ud J. J., iben aod ihere 
fetonioofly, Tolnntariiy, aod of malice afori^ibnnsht, did shoof off end dls- 
charge, and (lie said R. C, with the Iriulffi l<ijlU'l afore*»iil. from the gun * 
aforesaid^ then and there shot and dischur^t^.', -md ilie aforesaid J. J. in aod 
npon the left part of bis breast, near the Irfi pap of hira the said J. J., then 
and then* fploniously struck, giving' (o tlic •'iii'l J J.,tiieii and there, with tho 
leaden builct aforesaid, out o^ the gun aforesaid, thru and there shot off aod 
discharged, in and upon the left part of (he breast of hira, the said J. J., ono 
mortui wound, of the t)rpadlh of half an inch, niid depth of fivo inches, of 

which mortal wound the aforeMid J. J. at , instantly died. 

Aud that J. O felonioubly, and of his nfort'ihouRht malice, then and there 
was present, aiding, assisting, abettinL. comfurting, and maintaining the afore* 
said R C. to the iclon> and murder ;tfi>rrfaid, in form afon'said, to be done 

and commit t<>d ; i»nd so tl." aloreniiid K C and J O. the aforesaid J J. at , 

in manner and form rtfnresiiid, feloniou'ly, volttntarity, and of the malice 
afoTc(hoij£;ht, V'Med Mn-I murdered, Hraiii'-t the pence nnd dn^nity of the t cm- 
mo.n'.vr"'lt.'i. AnJii K. of , ixbi., iiot havMig Clod bf^fore his eyes, but 
bcinc *li:ct d by f he :ii«t(£^fiiion of the devil, before the felony and murder 
hf'--.'- ihi. 'v 'ho afotf^aid U. C. and J. 0..in manner and form aioresaid. done 

and ct»truiii(H'(J ; ibHt is to say, at , on , to the felony and murder 

aforesnid, in manner and form aforesaid, to be d(»ne nnd con.mitfed. mall* * 
rtoii«il3', fe!onton«Iv, vf>{nitfarilv. iinii of his malice iTnrrfhotirhf . iliil t^nfirc, 
move, and abet, counsel, and procure, agaiii&t the peace and dignity ol the 
CoBoionwealdi. 

JUctttmru»i—MUdmtnt; aftir the fact. 

Present, that wh^uer's R. C, Infe of , adn. nr d J O., fnfr of , fldn., 

eot havinjiGod before their eyes, but seduced bv the iustigatioa of the dtvil, 
on , at — with foice nnd arms, feloniontly, and ocdwir aliNnthought 

TOL* VI. 83 
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Ch. 196. Art. 11. Extracts from ike J^tm Penal Cade of Frmut, 
Art. 1 1. and rewmrh on them. 

^ I. This valual»!e code of FflmicIi criminal law, lu renf^rf 
law iii Louisiana, and, in some degree, so still, ronipribt's, lu a 
small compass, a clear and concise dcfiuilion of nearly every 
crime, offence, and couiravcntiou of law, and annexes the 
proper punishment to each, in a manner plain and intelligible, 
and the whole code is claased and arranged in a systemttic 
order, and contained in 484 aiiides» and in about 70 octifo 
pages. 

\ 2. The infractions of the law, the police may pBoiifa^ 

are called contraventionM. Those subjecting the party to cor- 
rectional punishment, arc called o//e/?re.?, or mtsdemrnnoTS ; 
and those for wliich the law inllicts corpn nl or ignominious 
punisfiment, are called crimes. The piinishiucnts are, 1. Deaib, 
(l)y beheading) : 2. Hard labour for hfe, [perforniid oui- 
doors] : 3. Transportation : 4. Hard labour for a limited 
time, [also performed out-doors] : 5. Imprisouroeot, asd 
branding, and total confiscation of estate, are ofiea added. 

nalieftfin end Ofion J. J.,lheii andtbcre beinp;, in tlx- f»eace of God and of the 

Coinmninvf nllh, mafJe nn h*«.»uIi and ntTrHy ; and the aforr^inic! R C.,af«* 
tuiii gun talli cl rt piitol, ni tlu- value of five shillings, then and mere ch»r^f<l 
I witli ginipuwdcr ami a Irtnlcti huliet, which gun the said R. C in his nt^t 
' hand then and there had nuA lirli*, Ifi nnil upon tlx* ^n'u] .). J , then and tkeit 
feloniously, voluntarily, and oi uialicc jil'urflhouL'hl, Jid snool off and iftf* 
charge, and (hf »aid K C, with the leaden tjulUt alore»aid, frr>m the ^ob 
aforesaid, then and there sliot and discharged, and thi- Lir<>rt<iiid J. J in aiii 
upon the U-A part of bis brea<t, near the left pap ol him, the said J.J . ibet 
and there feloniously struck, giving to the said J. J., then and there, with lie 
leaden bullet Hforo»aid, out of lh« gun aforesaid, then and there »hot off and 
difcbar^ed, in and upon the left part of the breast of bint, the said J. J., ow 
mortal wound, of the hreadlh ot half an inch, and depth of five iocbe%i( 

which ioortal wound the afomaid J. J at , instantly died. 

And that J. O. fi^loniouily, and of his aforethooght malice, than and tkit 
WHf* prutnt, aiding, H<«<«isiing, alM-tiitij;. comforting, and maintaining the tlort- 
•aid R. C. to the feloiij and murder aforesaid, in form afureMid, to be dMt 
and commuted ; and so the aforesaid R C. and J O. the aforesaid J. J- ■t'^ 
ill manner and form aforr^aid, feloniously, voluntarily, and of tfuir msl'ice 
atbrethougbt, IciJled, and murdered, against tiie peace and the digoity of tte 
CommoBwealth. And A. O , lale of ~— , adn., well knowing the said oieadcr 
to have done and cbminitti-d dir <aid fflnny, in u aiiiu-rand iorm aforesaid, io 
Witt it—, on , with force and arni», hiui, the »aid — , did llicn and 
there feloniously and of malice afbrethoughi, receive, aid, and eeaifoit|«|siaA 
the peace and dignity of Ibe nid Commonwealth. 

JVbfe.— For the faets. a speclat venKet mail slate, to make one (wineipil ii 

the second degree. « iIh ru^e^ collectpd, M'Nally, to :J7I, .^i J 
the special verdict finds the tacLs, the court must decide what cririK tbc} 
conslitnte ; most Eni^llsb indielments are referred to, a Wentw ind(>i. 

Several persons prp*t'nt at l( m iIi ath of a man, may fx' charged with iiStxtwi 
degrees of homicide in the same indictment ; as one m ith a)Uider,aBdauuibcr 
Vltb manslaughter; for tf there be no malice in the pnriy striking, iMit malice 
In an ulx'tter, il will he rn-irilcr in the Inttrr, thuu^li only manolaughler in tk* 
former; East's C. L. «i.')4* ; hut if a bill t>« framed fur luurder against two, and 
the grand jury Ind it a Inie bill against one, and nian<i)aughter as to the Olhtit 
them nusl be a now bill for nwnslaoghter against the laiU Id. 
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The ignominious pnnisbments are, I. Pillory: 2. Banish- Cir. 197* 
ment: 3. Deprivauon of the rights of citizenship. The Art, 11. 
correctional, 1. Coiifi K ment for a limited time to a house o{ k^^w"^^ 
correcuoii, [iliai is, huid iabuur wilhiu doorsj : 2. Depriva- 
tion, for a limited time, of certain rights of citizenship, or of 
civil or family rights: 3. Fines. The penallies the police 
may inflict for contraventions of the law are imprisonment 
and fine. These are the punishments this code inflicts f but 
they do not extend to military contraventionSi oiTenceSy or 
crimes. As in our law ; they do not exempt the offender from 
damages to the party injured. Art. 1 to 12. 

§ 3. By art. 2 this code, it is provided, that " every at- 
tempt to comniit a crime, manifested by overt acts, and fol- 
lowed by coniineocemcnt of execution, if it have been sus- 
pentied, or have failed of its cflect, only from accidental • 
circumstances, or such as were independeui of the will ol liie 
perpetrator, is considered as the crime itself." By this general 
rule of law, as to all crimes; if one inteod murder, Ibr 
instance, aod commences the work of killing a person, but ^ 
does not kill him, because prevented doing it, against his will, 
he is guilty of murder, and so of any other crime. I think 
our law is not precisely like this ; as by our law, for instance, 
if a man intend tn commit a rape, and seize the woman to tiiat 
intent, but is eliectually resisted by her, he is not punishable 
for a rape, but for an assault, intending to coinniit a rape. 
This appears to uie to he tite uiosl material vjii i iiirui, in prin- 
ciple, ui liiis code, iVom our laws. And ai t. o tins code, en- 
acts, that " aitempis to commit ofiences, are not considered as 
actual oflences^ except in cases in which it has been expressly 
so determmed by law,*' Herein this code agrees with our 
law. Art. 4,—^ no contravention, offence, or crime, shall en- 
tail punishments which were not provided by law for the 8an(»e, 
before the commission thereof.'' This is our common law. 
Ill the case of pnrrindc, the offender's riirbt hand is cut off, 
and lljen he is imiuediaiely beheaded, it is a good law that 
liius distintnnshes this from other murders. By art. 14, "the 
bodies ul liiosc excciiteil, arc? delivered to their fannlies, if 
claimed, to be buried piivulcly, and without pomp f is not 
this better than our practice? Art. 16,— Women, condemned 
to hard labour, are |)uni8bed in the workhouses, and separate 
from the men. This, too, merits attention. Dep&rtaiion 
is for the culprit's life, out of France, and to a place se- 
lected by government, and if he return, he is condemned to 
hard labour for life. By art. 18, "condemnation to hard 
labour for life, and to irnnsportation, shall work civil death." 
On tiiese points our statutes are deficient. Art. 19, — " con- 
demoatioQ to hard labour for a hmited time, shall not he for 
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Crr. 107. less tli:m five year?, nor for more than i\u:i'v/' Tlui?. hjr 
»drt, 11. estaljli:5liin2; a goiicral pntiCi|)le, scores ol lauii in. H in ihe 
^^y^^ Statute book, become vvholJy unnecessary. Art. iu, — Everj 
one sentenced to hard labour for life, is branded on the right 
•houlder, and manner described ; and in no other cue, bat 
where branding is specially added. By art. 21, penoosof 
either sex, confined to labour in the workhoases» may bive 
such parts of their eamingsi as the go?emment may assign to 
them : cannot be leea than five years, nor more than ten. It 
is obvious, tiiis power iu the government may be used to ad- 
vantage, as the cislprif nill ntiliirally conclude, his proporiion 
will be according lo ins conduct. Art. '22. — Kvf'tv one scq- 
tenced to hard labour or confinement, is first put in die pillory 
an hour, in a manner to excite in him or her, a sense of 
' shame. Is not this a good addition ^ 

§ 4. Art, S8, — One condemned to hard labour, to baaiilh 
ment, confinement, or pillory, cannot be a juror, arbitnler,ff 
witness, " hut merely to give such information as may leid 
to other proof:** This article establishes Che true principle, 
as to evidence and information : cannot be a guardian, bat 
by bis family's consent, and then but for his childreo ; oor 
can he wear a sword, or serve in the armv. Thi? mav be a 
wiser provision in the French nation, than in many others. 

By art. 29, persons condemned to hard labour iVr a limited 
time, or lo confinenient, are, for the time, civil I j/ dead and 
trustees appointed to their estates. Our statutes are silent 
on this subject. Art. 32, — Banishment, not less than five, 
nor more than ten years. If he return, he is transported, 33. 
Art. 34,-^Ctetl degradation adds to the above diMjealilici' 
tions, that of not holding any public office. 

, As to these disqualifications of culprits confined Su;., our 
law may be constructively the same ; but, to find it, we bare 
often to examine hundreds of pages, and sometimes in books, 
not one 1 nvvcr in a thousand has. By art. 36, provision is 
made for posting, in tliu towns most proper, a printed account, 
to expose tile culprit and his crime fully to public view. This 
is also judiciously added. .Art. 40, — Imprisonment is in ibe 
house of correction, and at work, and branches of labour ire 
there established* The term of this correctional puoisfaiBait 
is not less than six days, nor more than five years, Ibr ibe 
first nfience. This general rule, too, saves many repetitioas 
in statutes — A day, twenty-four hours ; a month, thirty dayf* 
The profits of bis labour are well applied. Art. 42, 43»— 
The correciwnal tribunal may deny the offender, where hj 
law directed expressly, 1 . A rt?ht to vote or Fprve as an 
elector : 2. To bo elected to oflice : To be a juryman, 
or to serve la any office : 4. To wear arms : 5. To vote a 
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family councils : G. To be guardian, except ns above, or to Ch. 197. 
be trustee: 7. To be arbitrator, or wiiuess to writings ; or Art. II. 
in court, as above. Wliat is our law on these points.'^ Have ^^^y/"^^ 
we any law, statute or coimnun, on several of them? 

$ 6. In this code, art. 44 kc. &tc., tlieru is a provision aU 
niost peculiar to it, which places tbe culprit under the higher 
police of tbe sute, by which tbe goverameot, at its own mo- 
lioD» or at the request of the par^ tojured, may rcquira se- 
curity of the offender for his good behaviour, after he baa 
undergone his punishment ; and if be fail to give it, he is at 
its disposal. This is a further guard, perhaps a very wise 
one, in this code ; and by art. 47, "persons condemned to 
hard labour for a hmited time, or to confinenient," nffor liber- 
ated, "and diirins^ the remainder of their liff, rt tuani under 
the particular iiisjicciion of the higher jionrc.^' By this wise 
provision, if a culprit t!o iioi appear to be reformed l)y lus 
puiiisbment, he may be held to bis good behaviour. Art. 
48, — So persona banished for a time, equal to the term of 
their banishment. Art, 49, — ^Persons condemned for crimee 
or offences, affecting the internal or external safety of the 
state, are put under the same inspection : no others are Imder 
it, except those specially designated by law* Though this is 
a power an arbitrary government may abuse, it can he exer- 
cised upon none but tlio^e previously condemned by law, to 
some ignominious punisiinient. In art. 55, is a jjood provision, 
that all, condemned in concert for the same ci inie or offence^ 
shall be held jointly and severally answerable for the fines, 
restitution, damages, and costs. Generally, the punishuicnt 
of the second crime is increased one grade, and the accessary 
is punished as the principal. Art. 56 to 63,— Minors* accord- 
ing to circumstances defined. Sixteen is the age of discretion. 
Punishments varied as to persons above seventy ; art. 64 to 
72. In art. 73 Sec., is an excellent provision to prevent keepers 
of inns, and lodging-houses, secretly harbouring oBenders. 
The residue of this code, art. 75 to 484, accurately, but con- 
cisely, drfiiir's ihr rriine, oflenee, and contravention of law, 
and annexes ilie punishment in almost ever\- po«^sil»le cv><io, 
bes;!nnine with treason, several of wljich articles, most deserv- 
ing our iuiiLauon, or opposition, will be noticed under their 
proper heads. 

§ 6. It may be observed here, that m the repeated revisions 
of the Greek, Roman^ and French laws, in the course of 
three thousand years, and more ; aided by so many centuries 
of experience, almost every possible crime, oflenee, (or mis- 
demeanor,) and CQOfravention of law, seem to have come into 
view ; and, by the numerous successive revisions, to have been 
expressly provided for, and again and again defined, and its 
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Ch. 107. punishment apportioned, until the definition has become oetr* 
Jlrt. il. iy perfect, and llie punishment generally apportinnen in the 
^^V"^^ wisest manner. One reason is, the ancient Greeks and 
Rotiians, from time to time, appomied their best lawyers, in 
sufiiciciU numbers, to revise and digest their laws, and eave 
them ample lime lor tlie purpose, and this, usuallv, uiliiout 
any regard to party politics, or sectarian religion. The French, 
at least of late years, have adopted the same wise plan. The 
work has been practicable, boctuse the principle of it has 
always been kept alive, and eacb successive revision haa been 
made in time, and before the confusion in the laws, and the 
difficulties in revising them, have become so great, as to be 
insurmountable. No such plan has been adopted and exe> 
euted in England, or the United States, or, it is believed, any 
State, in regard to the common law, three fourths of all our 
municipal law. This common law is now found in more than 
a thousand volumes, and will soon be found in more than two 
thousand, at the rapid rate law books increase. Probably a 
revision of it, like those of the Greek, Roman, and French 
laws, iias already become impracticable ; as it is hardly to he 
presumed, that any su(hcient number of revisors would be 
able to agree, what this common law, (scattered in so many 
books, and often in cases confused, and frequently contradic- 
tory,) is, on a multitude of points* 

$ 7. It is very material to observe, that in the acta of Con* 
gress, and generally of our State legislature, the prevatlii^ 
punishments are pecuniary fines ; and that it is very difiereoi 
m this French penal code ; as in this, the prevailing punidl- 
nients are inflicted on the body of the offender, by pilloty and 
branding, by confinement to labour, and imprisonment. 

Certain it is, these French punishments are the best calco* 
Jatcd of the two, to prevent crimes, offences, and contraven- 
tions of law. They are clonily the most notorious, and the 
most dreaded ; especially l)y those who wish to rank in society 
above the wretched, the low, or the mean sort of people. In 
most societies probably the greater number of wrongs are done 
by the extortions and oppressions of men in office ; and by 
the frauds and extortions of men who assume rank and fash- 
ion. Such men, in general, but little regard paying the 6nes 
that must be suited to the condition of aJl, but most sensibly 
feel and dread ignominious confinement, or any kind of cor- 
poral punishment, publicly inflicted ; but in a work of tb» sort 
the difference can only be named, and not enlarged upon. 

§ 8. Family laws in France. These forcibly attract our 
attention ; these laws, enacted by the national legislature, et- 
tablish family councUt^ in which members in the family le^piTly 
vote in family affairs ; and we have seen it is a part of tiie 
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ct9ie degradatiOD, to be deprived of this right to vote and ad- Cr* 197. 
vise : so io roaoy places in the Penal Code, certain near re- Art, 1 1. 
Jations io the family, are not obliged by law, to give informa* 
tbn of the crimes or offences of each other; and article 380» 
to subtract or embesssle the wife's property by the husband, or 
his by her, or by a widower, or widow, of the property of 
the deceased wife or husband ; or by sons, daughiers, or 
other lineal descendants, of the properly of their fathers or 
n)Oi}iers, o" hy fathers or mothers, or other hneal descendants, 
of tiif properly of their children, or other lineal ascendants, 
all by blood or marriage, is only a ground ol civil actions, though 
the same ants in oiher persons are thefts. — What is our law 
on these points in this article 380 ? Is it not a disgusting 
scene in our law, to see the father convicted of tbeil by the 
testimony of bis son f 

{ 9. Afinuit aWmtion in ihit code. Though the Penal 
Code of this great nation, is comprised in less than 70 octavo 
pages, and is properiy divided roto titles, books, chapters, 
flections, articles, and numbers; and the proper beads in each 
title, book, chapter, and section entered, yet every kind of 
offence, and its proper punishment, seems to have been attend- 
e«i TO, as a few parts will shew. Article 471, " persons ^uW- 
ty ol the coniravcntions hereinafternientioned, shall he fined 
from one to five francs inclusively, to wit, 1, those who shall 
neglect to c1e;^n and keep in good repair their chimneys, ovens, 
or other places in wliith fire is used." 

Number 7, (same art.) " those wlio shall leave in the 
Streets, roads, public squares, or in the fields, ploughshares, 
bars, or tails, or other engines, instruments, or arms, or 
weapons, which robbers, or other malefactors could make use 
ofl" [ Qiu<rre, if the English or our kws punish these neglects 
at all.J 

Number 11, (same art.) those who, without provocation, 
shall make use of insulting or abusive words to others, not 
provided against by article 368 to 379, inclusively," (articles 
against calumny and slander.) [^<frc, if such words are 
punished nt n!K by the English or our laws.] Alteniions, how 
minute, as to ihe pcnf^lties, the sfihjerts ni tiienisrlvr<?, nnd 
also such as are rarely legislated upon by the [no^t rn dizcd 
nalioDS. \et may not such laws, in ihr course of c( iiiuries, • 
produce important effects And may not such in part account 
for the apparent vigilance and extreme external politeness in 
the iniercourse of the French people f The absence of abu- 
sive language, and attention to mmttict, sometimes frivolous* 
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CHAPTER CXCVIU. 

CRIMES Iw. ilOAUfST BEUGIOEV AND MORAUTT. 
Art. 1. General prineiplei* 

§ 1 . Rcasou decides, and so experience hu imiYersally beea, 
that a good system of governmeot cannot be supported ia aoj 

nation, especially a free one, witlioiii inoralily ; and that mor- 
ality, itscll. a pjit of natural religion, cnnnot be prescrred 
pure and sound, without religion ; and lliat religion cannot he 
preserved Ions; in pnriiy and vigour, wiiiioul a rpjriilar sys- 
tem of wofbliip ; und wiilioui laws to prevent crimes ngaiiiii 
religion, as blasphemy, profaneness, iic, ^ and against morali- 
ty, as Against a Ueentious intercourse of the sexes, agaiotf 
ioiemiieraoce, &ec. But as civil rulers cannot look iaio tbe 
human heart, nor read the inward thoughts of men, ai tbef 
cannot notice and punish acts done in ieerel, but only overt icts 
dime with the knowledge of others, and so are capable of 
proof, the laws of society, or of the land, can have no conceni 
in regard to a man's reli2;ious sentiments, kept concealed in 
his own breast, or his mornl crnih, known to none but himself 
and his God. This secret guih in morals and rciigioo, will be 
a violation of God'a laws, he will recoirnise and punish, ll ba^ 
been well observed, ihai leverence loi God, and conscieo- 
tious regard for religion, are tbe main supports of honesty, and 
therein of society and civil gOTeroment** Cicero thought, to 
do away piety toward tbe godsi'was to lake away a most ei- 
celleot virtue,— justice. See Ch» 3t9, a. 3, s. 19 ; Holt os 
Libels, 75 to 81. 

^2. It will be found, the laws of the United States, and of 
each State, are very liberal on this interesting subject, and 
much more so now than in tbe early settlements of our coun- 
try. Whilst, on one hand, they avoid those wicked and profli- 
gate fortrivisii^s and atonements, so common in *=orne coua- 
tries, ol moral and reli2;ious crimes ; they, on llic odicr, pay 
every due respect to religious liberty, and tiic sacred rights of 
conscience. The consequence is, we have but few laws lint 
punish crimes against religion, properly considered ; nooe of 
the United States, if perjury be excepted ; and but few Stait 
laws that punish such crimes. Even io the free and libeni 
country of Great Britain, there arc many laws punishiog mfla 
in religious matters, not in force in our country ; as laws 
an^atnst apostacy, and against heresy, in their varioii? forms; 
once inflicting death, at a bishop's will, for what he mig'i^ 



Digitized by Google 



I 



AGAINST REUGION AND MORAUTT. 665 

coDSlnio the om crime or the other ; a$ arbitrary laws agaiost Ch. 198« 
reviling the established church ; aod against non-conformity Jirt, !• 
to the practice of that church. Laws which disable all the V>^w^ 

papists, one quarter part of the people of England and Ire- 4B1. Com. 
land, to purchase lands, or take them by devise or inheritance, W,5ft. 
after eighteen years old ; and to teach or keep any school 
&c. ; and if Protestant dissenters are in a better (oiuiitiom 
than the papists, it is only in virtue of an act of parliainetit, 
thai iiiuy be repealed at any time, by the ruling sect. Whereas, 
in the United States, the rapist, Jew, &ic* hnia full liberty of 
eoDscienee, the free aed uointerrupted exercise of his religion, Except a ftw 
and if a citiseii, a 6iU capacity to purchase, take by deseentt ^mm». 
and hold lands, at his will and pleasure, as also to vote in all 
eur elections, and be elected iiuo many of the best offices. 

§ 3. The statute in England, in force till lately, severely 
punishing a person for denying the doctrine of the in'infjf^ 
passed, too, in t}ie fiilightened days of Wlllinm and ]VIar\ , is 
a striking proof wiiat may be done by a ]ei;islature, suddenly, 
or in the ferv(^urof the uioaient, or under tlie influence of a 
seel or faction, when not restrained by some coasiiluiioiiai pro- 
vision. Seeing the pernicious eflects of religious bigotry and 
intolerance in other countries, displayed in the forms of legis- 
lative acts, and these followed by bloody persecutions, the wise 
framers of our constitutions prudently guarded against them. • 

$ 4. But thoMigb there is no law hi the United States to 
punish, at tlie present time, these matters in the courts of law 
generally, yet it is not to be understood, tf^nt npostacv. heresy, 
&c., are viewed as giving no otlence ; Imu generally they are 
the subjects of church censures, and esspt cially in reeard to 
cliurch mt inl)ui s, luitl olicn ilip prounds of excommunications of 
them. Morality, or the law ol aalure, is the great rule of con- 
duct in the United States. In numerous cases a good moral 
character is required ; religious faith, but in ?ery few. The 
moral or natural law, is the great unwrittenlaw of mankind;" 
and being made by God himself, its known authority can 
never be questioned* 

^ 5. And some offences against religion, further, are pun- Fortetc r 
ishable at common law, and indictable; such as ^^ditious ^^^l' 
words in (lrro!rntion of the established religion, as lending to 187.— Ea»t/ 
a breach of the peace. Haw. V. C. 2. So writing a2;ainst C, l«. 4, 
Christianity eonerally ; and see Rex v, Woolston &Lal. ; and 
Rex. V. T. Paine, East C. L. 6. 

^ 6. As to offences against religion and morality, the laws 
of Virginia and Kentucky are similar to those of Massachu- 
setts I all in substance derived from the old English statutes 
on these subjects, cited in this chapter, varying, honrerer, the 

TOIi. Tl. 84 
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Co. 198. punishments. But as to enforcing, kf \um and taies, the tojp* 

ArL 2« port of public worship, Massachusetts is quite alone. 

§7. Sediuoii:^ vords in derogation of the established rdi> 
!tzi —SmV indictable, as tending to the breach of the peace, 

s 17 —jio'c Holt on Libels, 75. And indictable at Common Inw. flawk. 
Stra.416. ch. 5. In the Queen r. (>]endon, the court bad nu duiibtbut 
that a liboi cuncernitiLc the irinity was an offence at commoo 
law. 10 Anne ; Holt on Libels, 77. 
Akt. 2. Blasphemy. 
1 Vrnf.Ssa ^ 1. Blasphemy agahut God, by denying his being or pro- 
8S*-Str«**"' 5 twUvm^UmiHif reproaching Christ, protae 

gjnTLa'xeU scoffing at the Holjr Scriptores, or exposing it to oontampc, cr 
vn. ridicnie ; these are ofleoces punishable at cororoon law, bf 

• fine or imprisonment, or infamoua corporal punishment* W. 
Bl. 398 ; Vent. 293. 
Mass. CLP. r.arly in ttic Crjlony s:;orernmpnt of l^T:l^^^.rhu5elt^ 

Laws, 58, <il, |,.^5t;|;,,,irt. passed a law, enacting:, that if any 

1 sl.iuk. k" l'^***"'^ ui'.hiii tliis jurisdiction, whether Chrlsiinn or Pagan, 
13.— -Al( of shall wiuiugly »nd willingly presnnie to hlasj)l . the hoh' 
y-B^i'lV^ name of God, Kailier, Sun, or Holy Ghost, wuli uircct, ex- 
Mod! lA'Z — press, presumptuous, or higb-handed blasphemy, eith^ Iff 
stra lit), wilful or ohstlnste denying the true God, or bis ereatioai m 
iv^cTa.-s government of the world, or shall curse God in like maoosr, 
Chit. c. li!! * *or reproach the lioly religioa of God, as if it were but i po* 
litical device, to keep ignorant men in awe ; or shall utter any 
other kind of b) isjdicmy of the like nature and degree, tl ey 
shall be put to death ciline; Levit. xxiv. 16, 16. Aiui a^sa 
excuse for ennrtint: this hw against our pagan liulinns, itMS 
recited in the prtainhle of it, that "the eternal power and 
Godhead wns known by tiie light oi nature, and the creation 
of the wor ld." ifcc. It was not explained uhal our ancesion 
meant in liiis law, by Goillitad, as something known by tbe 
light of nature to pa^an Indians in America. This hwns 
grounded on the idea tbat God bimaelf created and gpmv 
the world. 

iMa^^ c. &t ^3. Xbis l:i\v was revised and re-enacted nearly in the 
A.Dt iwl''* words, with an enumeration of the Iraoks of the Old 
and New Testaments ; bnl the punishment was altered to ini- 
prisoiitriCnt, not exceedincr six months, by piUory, ivhipp!f?i 
by boiinz tiirntiirli the tongue with a red-hot iron, or setiinicu 
tiie g.illows isic, prtjvided no more than two ol said puuish* 
meuis blionid be iiilVicted for one and the same fact. 
J*il"*3**nBa, ^ ^' "^'"^ law was aj;ain revised, and it was enacted, ''Aj 
Mafo<»'ftci, P^fson shall wilfully blaspheme the holy name of w 

di.8. by deny ing, cursing, or contiimclionsly reproachiog Ci<Mlf ^ 
creation, government, or final judgment of the worldi or vj 
cursing or reproaching Jesus Christ, or the Holy Ghottj orlif 
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eonimg cnt oontniBeiiously reproaching the holy word of God ; Ch. 198. 
that 19, the Canonical Scriptures, contaised in the books of the Art. 4.. 
Oid and Nenr Tefltaneitts, or by exposing them, or any part of ^■^■v ^ */ 
them, to contempt and ridicale ; which books are as loUow : 

Genesis &£c., enumeratiog the vvfaole; every person so of- 
feoding, shall be punished by itnprisonraent, not exceeding 

twelve mo'ith^. pilloi v, vvlupping, or f^nllows, &c.. or binding Sop ? Slat© 
to tiie good b^fiiaviour, at the discretioo of the Supreme Ju- Trials, 273. 
dicial Court. 

^ 6. Prosecutions on these laws have been very rare. One July* ^"t^^t 
Avery was indicted in the Supreme Judicial Court for this county, 
crime of blasphemy, oo tlie last meotioDod statute, and sen- AveiyVoue. 
fenced to be set on the gallows one Jknit, and to be whipped 
twenty stripes. No ower pfosecution on this statute has 
been found. See Rex «. Woolston U al, Ch. 219, a. 2, 

8. 19. 

§ 6. Blasphemy against God, and contumelious reproaches 8 Johns. R. 

and profane ridicule of Christ, or the Holy Scriptures, arc j.^'p^^J^ 
olfences punishable at the common law, whether uttered by Rug^iea. 
words, or writing. Held also, that wantonly, wickedly, aod 
maliciously, uttering the foliou iug words — ''^ Jesus C/irist was 
a bastardf and his mother must be a whore" was a public of- 
fence, and punishable by the commoa law of ibe State. 
New York. 

Abt. 3. Iddatry, This crime also was noticed by the MaM.c.tiP. 
Colony legislature, which enacted, that if any man, after ^ 
legal conviction, shall have, or worship any other god, but the 
Lord God, he shall be put to death." This law does not 

appear to have been revised ; nor does it appear there ever 
was nny prosecution on it ; uor that there was such a law in 
Kn Inland. How did this law affort those who avowedly wor- 
shipped Christ, as some TriniUuuiis have ever done And 
when, too, zealously contuuding he is a iiciug distinct from 
the Lord God. 

Aht. 4. Heresff. Though this crime is now unknown in S ^* 
-our penal code, except as above, this has not always been the i27\s^ 
case. For in 1646, the Colony legislature enacted, that ' 
if any Christian within this jurisdiction, shall go about to sub- 
vert and destroy the Christian faith and religion, by preaching 
and maintaining any damnable heresies^ as denying the immor- 
tality of the soul, or resurrection of the body, or any sin to 
be repented of in llie rcL^cm l au , or any evil done by the 
outward man, to be accounted sm, or denying that Christ 
gave himself a ransom for our sins; or shall afiirm that we 
are not justified by his death and righteousness, but by the 
perfection of our own works ; or shall deny the morality of 
the fourth conunandmeDt ; or shall opculy condemn or oppose 
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Ch. lO*^. ihc bapiizidg of infant*; ; or shall purposely depart the con- 
Jlti. 6, gregation at the admiuisitraiion of that ordinance j or shall deny 
s^f^*^"^^ the order of the magistracy, or their lawful auihorify to make 
war, or to punish the otitwtrd breaches of the first table ; or 
shalK endeavour to seduce others to any of the errors or 
heresies above mentioned ; every such person, eontmoing 
obstinate therein, after due means of conviction, shall be i- 
tenced to banishment/* A second ofleiice was puoi^ed with 
death or banishment ; but afterwards the punishment was re- 
duced to a prnrniary fine. Tins U\v became obsolete, as 
such laws ecricraliy will, very soon, among a people any way 
liberal, hi nil ages, all religion has been heresy a man be- 
lieves not ; and has ever varied with the varialions of religious 
211. IV. c. opinions, among a bigoted people. By this statute, a heretic 
P^c 383 ' defined to be a teacher of erroneous opinions, contrary 
8861-4 Bl. to the faiih and blessed determination of the holy church.'* 
Com. 45, 48, <p|,i5 ehurch was the Roman Catholic. Hence all religion, 
inent for**'' contrar)' to her decisions, was heresy. In the time of Queen 
hrr y — EHzabeth, all the statutes against heresy were repealed, which 
ItAi.£nL2e3. jgfi ii i( common law ; that is, as to the infliction of 

common rensurcs in the Kccleftn^tial Courts. And in c:i?e 
of burniii;:; the hcrptir, in tlic Provitirinl Synod only : and 
the writ to burn i!it3 heretic, was graj.tnl lo only at ihe king's 
discretion. And by 29 Ch. II. c. 9, ibis writ was abolished, 
and heresy again suHpcted only to ecclesiastical correction, 
pro statute animfe. Thus, in the time of Henry IV., ail re- 
ligion ttt Enclaod was heresy, but the Roman Uathollc ; and 
in turn, all that became heresy in the same country. 
MtM. C. k ^^"^^ ^* Jtiuitism, This was another crime against religloa 
Laws, 192, in the Colony of Alaasachusetts, in which the Colony legblmtore 
A. o. 1647. imputed the great wars then in Europe, to the Jesuita j men, 
it said, brought up, and devoted to the religion and court of 
Rome. And it was cnnrtoH, " that no Jp<?fnt, or spiritual or 
ecclesiastical j of son," ordained by the Pope or See of Home, 
at any time, shall come into this Colony ; and ibat if any one 
was justly suspected of being a Jesuit^ he sliould be brought 
before the magistrates, and if he could not clear himself of 
such suspicion, he waa to be committed to prison, or bound 
t to the next court of assistants, to be tried and proceeded with, 

by banishment, or otherwise, as die court might order. And 
if such Jesuit was banished, and returned, his punishment was 
death. But this law extended not to Jesuit's shipwrecked 
and cast on our coasts, departing hence as soon as they could ; 
nor to those attending public messengers; or merchants, roas- 
ters of ships, he. 

Art. 6. Profane rursinsr and strfarin'^. To prevent this 
crime against religion, numerous laws have b^eu passed in 
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the Colonj, Pronoce, and Commooweallb of IfaflsacbttsettSy Cr. 198. 

also in other Colonies, Provinces, and Slates ; and these laws Jtrt* T. 

have been generally continued io force to the present ume. V^Wi/ 

There long has been like laws in England , — the prior ones 

on the subject were repealed by 19 Geo. 11. .c. 21, and a 

new one enacted ; providing, that every labourer, sailor, and 

soldier, Sec, forfeit \s. for every profane oatli or curse, and 

every frcntleman &,c. 6#. The last act on tins subject in Mass. act, 

Massaciuis( ft?, was passed June, 1798, and inllicts a penalty June2», 

of not above luo, nor less than one dollar, for any person I.JJ^'T'nct 

arrived at discretion, lor profanely cursing or suearing. l^'ur c\\. Ken- 

a second ofl'ence, double; and for a third ofi'ence, treble; Ji'^'L 

and for e¥ery profane curse, or oath, at the same time, and ^aci Dec/ 

before the same witnesses, after the first, not above fifty, nor 19, isoi. 

less iliao tweniy*five cents, one moiety of said forfeitures to 

the use of the poor of the town, and the other moiety to 

tbe use of the complainant ; and if the offender do not pay 

the fine Sec, be may be committed to the common ^aol, or 

house of correction ; and he is allowed an appeal from the 

justice of the peace to the Sessions, now Common Pleas. 

The form of the conviction is proscribed, and the prosecution 

must he in twenty days after the oll'ence committed. This 

act is annually read in meetinghouses and lovvn-meetiogs. Actof C<w« 

Articles of war ; every profane oath or execration, in the army, jo'^^ii^ 

is puniflhed by a pecuniary fine. So in the navy, by another ' 

act of Congress. 

Abt« 7. WUdtenifi^ ewajwratum^ endionlsiefii, awi sorcery. 
Though we have no statutes now against such supposed crimes, Mns$. e. k P. 
we once had. In Massachusetts* Colony, in 1647, a statute Laws, 68; 
was passed, by which it was enacted, thit "if any man or ^jj^/ i^*' 
woman be a witch, that is, hath, or consulleth with a famihar c. 12, cited 
spirit, they shall he put to death and cited Exod. xxii. 18 ; jnToulmio'* 
Levit. XX. 27 ; Deut. xviii. 10, 11. And October, 1092, the Laws"— ^ 
Province legislature provided, *' iliai j1 any person or persons 4 Bi. Com. 
shall use, or practice any invocation or conjuration of any evil ^ 
and wicked spirit, or shall consult, or covenant with, enter- 
tain, employ, feed, or reward, any evil and wicked spirit, lo, 
or for any intent or purpose, or take up any dead man, 
woman, or child, out of his, her, or their grave, or any other 
place, where the dead body resteth, or the shia*bone, or any 
other part of any dead person, to be employed or used in any 
manner of witchcraft, sorcery, charm, or cnchunttnent, or 
shall use, practise, or exercise any witchcraft, enchantment, 
charm, or sorcery, whereby any person shall be killed, des- 
troyed, wasted, consumed, pined, or lamed, in his or her 
body, or any part thereof, that then, every such offender or 
oftnders, their aiders, abettors, and eoanselloi% being of any 
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Cb. 198. of the sM otteoou duly tod kpUjr oouvieled tad stUuoH 
Jirt, 7. shall suflfer the paiM of dotth m a falon or fekMU.** Aoolbcr 
t ^^ y ^^ p part of tbis law punished with impriMMiaient and the inUaiy, 

persons undertakingto discover stolen goods Ilc. by sorcery &c» 
to work miscliiuf lo otliers, though noUiing should be dooe. 

When we read ihv^e laws, and especially ll)o«e against witch- 
craft, ciled verhattm, thov niiiv not be misundersloon, we 
see tlie most unshaken faith in wilcbcrall, leaernes wiili evil 
spirits, &ic. iu llie legislators. Thev seem to have believed io 
these things as much as they did ui their existence, aud at iirst 
view, our pity is eioiled towards cK^m, wbea we see such aHoa- 
isbing credulity in a grave legislative aasennbly, — an asssnblf 
legislatbg upoo the lives of a whole poople ; for in those dtfi 
of folly and fanatieisai« no one» existing under such a law»«t> 
secure an hour, but his Hfe wascoatinually exposed on acooont 
of the delusions, creduHty, and the infatoatiofis of accusers asd 
witnesses. So was experience, — execution after pxeculion 
took phico lor wiicljcraft, and h;a.:iu s with evil spirits; and 
notiiiiig but the most wretched excess of this folly cured it. 
Yet, on further reflection, we are led almost to exciise their 
credulity and weakness, as aa iiiiiaie Iran iu ihu humuu ciiar- 
acter i for a wretched delusion seems to have been, in socss 
shape or fortn» almost ooextensave with the human race ; lod 
it was some honour to our ancestors, that they were eorsd of 
thb sort of mania before the people of Europe worOf M gsnsnlf 
4 Bi Com ^^^^ ^^''^ ^ Statute in Ireland in force agabst witeheii 

Cbr. notes,5. ud Unrepealed; and our statutes on these subjects were nearly 
— 4BI. Com. copied from 1 Jam. 1., c. 12. The civil law piinislied with 
«o, 42». death, not only the sorcerers themselves, but also those who 
consuhed them; Cod. L. 9, c. 18 ; and even in the latter 
part of the eighteenth century, Judge Blackstone himself, what- 
ever he thought, dare not deny the existence of witchcraft ; lor 
he says, to deny the possibility, nay the actual existence of 
witchcraft, and sorcery, is at once flatly to contradict die fs^ 
vealed word of God, in vaiioiis passages, both of the Old ssd 
* New Testameihts ; and the thing itself is a truth to which everj 
nation in the world hath, ia its turn, borne testimony, by either 
examples, seemingly well attested, or prohibatory laws, wliich 
at least suppose the possibihty of a commerce with evil spirit?;'' 
and the law of God is express, observes this judge, that "thou 
shalt not suffer a wilcli lo live ;" and that the English laws, 
" both before and since the conquest, h !ve been equally penal; 
ranking this crime in the same class with heresy, and condemn- 
9 Gee. II. ing both to the dames." And according to tlio same author, tbs 
English statutes remained in fi>rce against witches till a bis 
period, to the terror of all andem females in the kingdooi; 
and many poor wretches were wmficod thereby, tothepr^ic« 
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of thoir neif^ibottrsi and their own illusions; not a few Iiavlrg, Ch. 198. 
hy some means or other, confessed the faet at the gallows ; but ^rt, 8. 
.ill execntioDS for this dubioos crime, are now at an end ; our v/vVi/ 

legislature having at length followed the wise example of 
JLouts XIV". in France, who thought proper, by an edict, to re- 
strain tlic tribunals of justice from receiving informations of 
witchcrnft. H^nre, for about one hundred years, in France, 
about ri.rl)iy in Enajland, no prosecution for 'vviTrhrrrirt has 
been allowed; and, I may add, there has been n- lu^ in I tct in 
Massachusetts for one hundred and iweniy years ; lor the ex- 
cessive uiania here had iis usual eflect to break and cure the 
disease soon. Bnt for the violent excess of the Salcra witch- 
crafty we might have had, as in many other places, witchcraft 
a lingering disease far into the eighteenth century. Lord Coke J ^ir 
and Hale boili believed in witchcraft, conjuration, and sorcery j JjJ" m*. 
and Lord Hale joined in giving a judgment, that two women moin* 
should be linng for witchcraft* \ 

Art. 8. Lord^s day ads. * 

§ 1. Many acts for f!)c due observation of the Lord's day, 
have been passed by iIk- Colony, Provincinl, and State legisla- 
tures, and genL'rally in lorce lo tlie present lime. They have 
been generally of the same tenor, 

^ 2« The last general law passed on this subject was in 1792, Ww. act, 
a mere refision of the former statutes on the same subject, nyii 
This act, generally on moderate pecuniary penalties, forbids Maine act, 
all persons to keep open their shop, warehouse, or workhouse, 
or to do any manner of labour, business, or work, (works of 
necessity and charily excepted) on land or w&ter, to be present 
at any concert of mnsic, dancing, or any public diversion, show, Touimin'f 
or entertainment, or to use any sport, game, play, or recreation, Laws^'aSa 
on the Lord's day, or any part of it, which is detined lo be from fin*; xht.—h 
midnight preceding, to sun-setting the same day. H. VI.c. 5. 

^ 3. Section 3 provides, "that no traveller, drover, was- 3 Jam. i.e. 
goner, teamster, or any of their servants, shall travel on the 5| T^HTk. 
Lord's day, or any part thereof, (except from necessity or vi' c. 1.-1 
charity) upon the penalty of a sum not exceeding 20i., nor 
less than 1 09. ; but by an after act, the penahies were nearly Mass. act, 
doubled, half lo the town, and half to the complainant. ^^^^^^^ 

4. Section 3 (act 1792) provides that no vintner, retailor Maine aet, 
of stroncT liquors, innholder, or other person, keeping a house th,». 
of public entertainment, shall suffer any town inhabitants or 
others, not travellers, strangers, or lodgers in their houses, to 
abide and remain in their house?, yards, orchards, or fields, 
drinking or spending their time, cither idly or at play, or doing 
any secular business, on this day, on penalty of 10«. &:c. for 
each person so entertained. And each person so abiding, drink- 
ing, kc. forfeits not above 10»., nor less than 5*. The penalties 
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Cir. 108. nre Increased on a conviction oft MGOiid oifiniea« tad liGflOM 

^rr. 8. forfeited on a third convioiioii* 

5. Section 5 forbids recreation on the evenings preceding 
and succcpdinsr iho F.fird's dav: nnd no persons, on those even* 
iugs, to Uq cniertained, or lo abide io taveroa &c. but traveUers, 
strangers, and lodgers. 

Section G enjoins attendance oti puhlic worship on tins (lay» 
at least once in three months, if able, (provided ther^ b« a 
place of worship, at which he or she oan co&soieotiottiljp aid 
cooveDienily attend). 

^ 6. Seoiioo 7 Ibrhids indeceot bebiviottr in meotiagk 
Section 8 forbids the interruption of public worship at 107 
other time. Section 9 forbids die service of any civil process 
on tills day, between midnight and midnight. Section 10 di- 
rects the tithingman's duty, his oath, his power ; but he has 
no power to stop or detain a person, hut only to prosecute 
him ; and by section 11, his itsliniony is sutiicicut. 

§ 7. Cu.se.i III ronstruciion oj thvsr laws, John Appleion was 

indicted, and tincd, for thai he, at said Ipswich, 00 , aod 

on diFere days and times, between that day and the day of — i 
did work and labonrwiih himself and team on the LDrd'sdayi 
not for necessity or charity, against the peace, and the statutes 
in that case made and profided, and to the evil eiampla of 
others to offend in like cases. 

8. Held, a charge for behaving rodely in a meetinghouse, 
find ftir interrnptin^ public worship, cannot be joined in one 
count in an indirtnieni. Deft, was convicted in ihe SessioBS, 
and appealed ; judgment arrested ; for hero are two distinct 
ofTont'Cs in one count, described in two diilmci sections in the 
act, and for which distinct and diirerent fines were providd. 

9, Held, it is not an indictable offence for the carrier of 
the mail, who is nnder contract with the posUnaster*geoeral|io 
carry the same each day of the week, .to (raTel with the miil 
on the Lord's day; for by the constitution of the United Staler 
Congress is authorised to establish post oftices and post roads, 
and by act of Congress, May 8, 1794, this authority is exe- 
cntcd. By the first section, the post roads are established ; 
and by the second, the postmaster-general is empowered to 
contract for carrying the mail on any road, on which &c ; and 
pursuant to this act, the posimnsicr-iieneral liad contiacled with 
Paine, and he was under obligation to execute his contract by 
hiajseif or his servants. ** By the Federal constitution, ItW 
made in pursuance thereof, are declared to be the sopreoie 
laws of the land, and to be binding on the judges in every Stitt 
in the Union ; and if a sutute of any Slate should contain pro- 
visions prohibitory to the execntion of powers authorized by 
a consiitational act pf GoDgress, such provisioDS wiU not baii 
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ihe Ibrce of kw; therefore, if the second section of our statute Cb, 198. 
Vould, upon a necessarjr constructtoo of it, create the ofTcnce jirU 8* 
charged in the indictment, that section would not be legally 
biodiog on us, as judges of this court." But travelling, when 

of necessity, is not proliibliL'd by that section ; by neccssiiy, 
there cannot be understood pbybical necessity ; for a case ia 
which a man is physically obliged to travel, ran hardly be im- 
agined J but a moral fitness or pro[)riety of travelling, under 
the circunislancr;s of any panirular case, may be deemed ne- 
cessity within this section ; and, a forliori, when iIjc travelling 
is necessary to execute a lawful contract, it cannot be consid* 
ered as uooeceasaiy travelJiug against tlie prohibitioQ of the 
statute. And the postaaster-general, though not obliged to do 
it« has contracted to carry the mail on toe Lord's day ; and 
there are many times, as in cases of war or insorrectioo, when 
this authority should be exercised ; and at all times it is wilhin 
his discretion whether to exercise it or not.'' This was an im- 
portant decision, and removed many doubts that had existed; 
but the court further said, their opinion did not protect travellers 
in the stagccoaoh ; or ihn carrier of the mail drivinc: about any 
town to dis* liari^e or to receive pass;eng;crs ; atvi iiiin' !i less in 
bloiviiisi; hi< horn, to the disturbance of serioui ^uople, either 
at public wuisliip or iu their houses. 

\ 10. In ihi^ case the court held, tiiat ofi'onces against the g .Mbs-«.r.87, 
ubuve statutes are not ori^mahy cognisable in this court ; dc- Comnum- 
cided on a plea to the jurisdiction of the court, put in by the deft. J^^jJ'pJ^^J 
in person, on half defence, saying, the court here ought not 
to take further cognisance^ or sustain the said indictment, be- 
cause within the jurisdiction of a justice be. or Common Pleas 
ttCf** and not within the jurisdictioo of the Supreme Judicial 
Court bc«, and an extensive view was taken of the jurisdiction 
of our several courts. 

^11. This act provides that any person who breaks the Mass. act, 
second section of said act of 1702, as to travcllint; k,c. shall be Feb. 16,1816. 



liable to a penalty not less than four, nor more than six dollars ch"""' *^ 
sixly-six cents, to be recovered with costs, before any justice 
&ic in the county where the oil'ence is commilted, half to the 
county, and half to the complainant; or bcfoie the Circuit 
( "oui t of ( uinmon Pleas of the same county, by prcsentiucnt 
s^c,-f the u ilic whole penalty is to the county ; and all prosecu- 
tions must he in six months after the offence committed, unless 
the oflfender resides without the Commonwealth. 

^ 12. Selling meat on Sunday was no offence at common ^ strs. Toa, 
law ; but East C. 5) for keeping public and open shop, and a Bnr.lieSi 
exposing meat to sale on the Lord^s day, held, an indictment 
ay at commoo law; 9 Co. 66. 
TOi,. VI. 85 
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Cb« 198 § 13. Actum of trespau against a eotutabie fir wru^ng 
Art* 8. Ifte filt. on the LoriPs day. Assault, battery, &c. io commoD 
form. The ph. was an inhabitant of the county of Hampden ; 
^L^Pearr ^^^^ ^ g^^tf* l^^fi* filed a brief statement of facts, purso- 
Mwooil'^^ statute of 1793, c. 41 , stating, one Jonathan DWight» 

a titbingmaOf duly chosen &ic. in the town of Belchertowo, 
in the county of Hampshire, and believing the ph. violated 
the laws made for tlic thie observalion of ihr T/ord's day, by 
riding at Bcl^^hf rto^vn on Sunday, Juno 26, 1814, romplained, 
on oath, to Eldad Parson?, Esq. a justice of the peace in and 
for said county of Hampshire, asiainst the pit. Justice issued 
his wanani on that day (Sunday) aj;ainsl the ph., directed to 
the sheritf k,c. of Hampshire, or any constable of Belchertown, 
to apprehend the pit. &c. (in common form) ; and the deft., so 
being constable of said town of Belchertown bc.» did arrest the 
pit. (Sunday) and detamed him until the next morning, then 
brought bim before said Parsons* to answer &c. It appeared 
at the trial In this court, that the justice and constable both 
knew the pit. was an inhabitant of Monsoo, m said county of 
Hampden. Said complaint and warrant were not adtnitted, be* 
cause afibrdiog no legal defence : 1. Because said justice was 
interested, being an inhabitant of B<?lchertown, entitled to half 
of the 6ne : 2. Because he had no jurisdiction of the offence, 
the pit. being au inhabitant of another county (statute, 1791, c. 
68) : 3. Because he had no legal authority lo issue his war- 
rant on Sunday, there beine; no breach of the peace. These 
reasons were adjudged good by the whole court : 4. Held, also, 
au arrest on Sunday, in pursuant of such waiiaiu, ii Hlcgal: 
5. The statute of 31 Ja. 1., c. 21, requiring actions against 
officers, for any matter touching their offices, to be brought ia 
the county where the act is done, is not in force in this State 
now, if it ever was. As to the jussice^s interest, however nunnte, 
it took away his jurisdiction ; there being no neeessily for the 
exercise of it. Judgment for the pit.; damages ^35. Tbm 
second point depended on the construction of our statatcs ; the 
others mainly on common law principles, and cases, all of which 
will be found in the several parts of this work, and many more 

on these points. 

14 Mais. R 14. /r/jcr< not nrrcssary to allege the tifhingman icat 

^5;,^"'l,j, sworn into office. Tiic deft, was indicted on the act of 1791, 
Caklwell. c. 5S, s. 10, in the ( ommon Pleas, for refusing to give an 
answer to a tithin«i:inrin on that day. He appealed ; retract- 
ed his former plea, and entered nolo contenderCf and then 
moved in arrest of judgment. One reason, not alleg^ the 
titbingman had ever taken the oath prescribed Iqr the act : 
8. Nor that he had any wand or badge of his offiee, when be 
demtoded of thfi deft, bb answer : S. Nor tfatt it was known 
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to tlie deft, he was a titbiogmaot or the deft, had anj reason Cb. 198« 
to believe be was one. iDaietment ooly alleged, be was duly Art, 8. 
chosen* The indictment was adjudged good \ for alleging 
Stone was a tithiogmani involved the allegation he was 
sworo. Watid not required by said act, though it was by a 
former law. 3. Not necessary to aver, the deft, kneu* Stone 
to be a tithingman, he being a public officer. The scicnier 
is not a constituent part ot the oflence. ** If the tiett. did not 
know him lo be an officer, this would be a f^ood defence by 
the coinnion lavv^ and need not be negatived in the indict- 
ment." Cases cited for the d^t. 1 Chiuy on Pleadings, 216 ; 
9 Burr. 1127 ; Com. D. Pleader, C. 50, as to the oath. For 
the Commonwealth, as to it; S Burr. 883, Rex e.Hoyall. 
As to the scienter^ for the deft.; 1 Chitty, 375; 5 Burr. 
2667 ; 6 East, 473 ; Com. D. case for deceit, P. 3 ; Justices, 
M. 12 ; 1 East C. L. Homicide, s. 81, 82, 83. 

^15. IruJirtnients at common law, a^rain'^t a «-fiopkeep€r, 
for keeping shop openly on the Lord's day : so lor disturbing 
divine service. Cro. C. C. 529, 631 ; 4 Wentw. 362, 303. 

§ 16. This act forbids ministers to be arrested for any civil Keotocky 
cause, whilst perfortuing religious worship, on Sundays or acts, Deo. if ^ 
other days ; also forbids them to be maliciously or contemp- l^l>^^ 
toously disquieted, or their congregations, assembled for such 
worship, and the ill usage of any person therein. Derived 
from Virginia, and in substance the common law. Punish* 
roent, Boes and imprisonment. 

§ 17. The writing*; against Christianity, which have been in ti c King 
ronrlemned as libels in England and tho t^nited Stntes, seem ••>Vooi»toii, 
to have been of the ahusive, passionate, ridiculing, buffoon- moiiiioned 
ins;, jesting, or blasphemons sort ; as in several cases in this Re« » Hatl, 
chapter, and Ch.2l9, a.2,s. 19 ; Ch. 207, and other places. "J^h^S*^ 
Hence, it said the law does not prohibit reasonable con tro- Holt on Li^ 
versy, even upon fundamental subjects, conducted whh mod- 78. 
eratioD, argument, and in proper language. On the whole, 
the language of the decided cases on this subject is extremely 
Indefinite. The judges in England bare often decided, that 
Christianity is a part of the common law; and in one case 
they said, '* we interpose only wfiere the very root of Chris- Fltzgib. 6e<-.- 
tiniiitv itself is struck at;" that m write against Chn-^'Janiiy R«« ». 
in general, is an offence at common law ; but desired it lo be JaH*H^*on 
noticed, " that they laid stress ou the word ^enerol,'^ "and did Libel*, 77, 
not intend to include disputes between ieanied men upon par- 
ticular controverted points." See Anncti*s case, convicted for 
publishing Paine's Age of Reason. 2 Burn. Eicc. Law, 781, 
cited Holt on Libels, 79, 80. Holt observes, on the bw and 
all the cases, that this libellous blasphemy is understood as 
ooly the foaodations of Christianity^ the truth of the 
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Ch. 198* Holy Seriptures> and the aoknowMgiM saerameBts of ttw 
•irt, 9* eirorch.*' 
s^*v^/ Art. D. AMUr^t inieti, and l$wiiie»$^ ^« 

} 1. Adultery, notorious lewdnessi incest, and fonicalioiit 

aro all offences asninst religion and morality. They an all 

forbidden in tlie SiTipttire?, a? wpI! rrs by \\w laws of moralifr 

Jl^'a*"^"'* ^'^^ ^''^^ hn^. They arc all iudiclable off nr ^ 

* ' In the year IG5(), the ndin2; jiowers in En'^lnnd, made ivA 
only incest, nnd wilful adultery, rnpital crimes, but ali>o {l*e 
rcjjualed ucls of keeping u brothel, or commitling fornication. 
Were, on a second conviction, made felony Whbout benefit of 
clerg)' ; but at the restoration, these hw^ were not renewed. 
Hence, ** these ounces have been ever since left to the fee- 
ble coercion of the spiritual court, according to the rules of 
tho canon law, a Jaw which has treated the ofience of in- 
cootinence, nay, even adultery itself, with a preat degree of 
tcndr?rnp?s and lenity ; owing;, perhaps, to the relibary of its 
fir t roinptler'i." " The temporal courts, tliereforc, tnkc no 
notic e of the rritnc of adultery^ otiierwtse ihau as a private 
injury in Km 2 land.** 

^ 2. Bui the laws of .Massachusietis, and of our Staivj 
generally, are diflcrcni ; they never have left these ounces to 
the church. 

lII' ^' M^A «/f(ltilrery. By the Colony law of Massachosetia, it wti 
U.^SmA enacted, that ii any person committed adultery with a mar* 
FKge^S77. ried or espoused wife, the adulterer and ndidtercss shall suralf 
be put to death." By a law passed in 1694, adultery wis 

ptinished f)y 'ttinsr on the fallows, and wliippins^ thence to the 
common gnol, not »'\-c^^tHl;n'z foriy sirijics each ; and everj 
person so olVrndius;, lorevcr afi»'r, to wear n rnpitnl of two 
inches lonsr &:c., cut out in cloth of a contrary t ultntr to th»»ir 
clothes, and sewed upon their tipper garment^), on the ouJ^ndt* 
of their arm, or on their back, in open view. And a public 
whipping was the punishment for being whhout the letter. 
Adoliery was not defined in this act. 
Maw. act, ^ 3, fn 1785, the Commonwealth of Massachusetts passed 
^Maioe «ct » enacting, " that if any nran or Wotnan shall commit 
ch. adultery," shall be set on tho gallows with a rope he. one 

Toulmin's hour, be nnbliclv whipped, not cxreedijie thir!v-nine stripes ; 
Ken. Law^, , . ' 1 /• ■ 1 1 ■ 1 " , t 1 • . 

8f2»fiM imprisoned or imed, and bound to tru' ''(mxI behaviour, 

** alt or any of these punishments^ nrcf rdini^ to t:;c aetrrafa- 

tioB of the ofl't nee." Hence, by ibis law. ilie punislHiietit 

may be thus iafamou.s, or thus merely binding to the good IW' 

haviour, with a fine at the court's discretion. 

i63^c"ai^ indicted, being a married man, fbrtbitbe 

moi'i w«dth did with force and arms, unlawfully and laaciviousty associits 

r. c«ief. and eohafatt with one E. K. a aingle womn, againat the pMCV 
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&tc. Held, the indiotment was not supported by om act of Ch. 198. 
crimiDil intercourso | for bf cMbUh^f means livini; together, JirU 9. 
not a siogla unlawfnl interriew. T& design of iba atatuta ^^y*^ 

ma ** to prevent efil aud indecent examples, tending to obi^ 
rupt the public morals." Perhaps an indictment ibr adul- 
tery'* might ha?e been maintained bjr the evidence stated. Aa 

to several matters respecting adiiliery, soe Cnmmonwealth v. 
Very, Ch. 90, a. 11, s. 22 ; and Ch.' 99. Jl iIk; deft, is not 
married, he cannot be convicted of adultery, tiiough the 
woman be married, with whom he was s;u!lty of crim. con* 

^ 5. 2d. LtewJntsit. What is open nnd gross lewdness; 2 Dallas, 12^ 
see Catlin's case, Ch. 91, a. 10 ; see Rex Wilkes, 4 Burr. '^tJ^^L 
2627, 2530 ; and Corrs case. SS. ^ 

This act providea> tliat if any man and woman, either or m«». aet, 
both of whom being then married, shall lewdly and lascivionsly 
associate and cohabit together ; or if any man or woman, mar- lIJf^iV'M* 
ried or unmarried, shall be guilty of open, gross lewdness, aad ch. io~4 Bl! 
lascivious behaviour," s)in!l be punished by sitting in the pil- Com. 64. 
lory, whipping, fine, imprisonment, and binding to the good 
behaviour, all or any of these Uc, I Hawk* 10, cited as the 
law in Kentucky. 

§ 6 3d. Incest, Tljts act was passed to prevent incestuous Mass. act, 
marriages. This act forbids any man or woman to marry fl'^lll*^ 
within the degrees named in the aet ; and declares all mar- Maine a«t, 
riages within those degrees incestuous and void ; and the ^' ,r ~L' 
Issue thereof illegiiimate, and subject to alt the dtsabilhles of |ie1i,86U.a 
such issue." Sec an explanation of these degrees, Bamn and Stia.190. 
IrVme, Ch. 19 ; and especially Ch. 46, a. 2, as to marriages. 
An indictment at conifnon law lies fornny (^nce against pub* ' 
lie moral?, decenf \ , nnd s:;ood manners. 

7. 4ih. Fornicnfion, This crime, like others acainst good Mass. C. k P. 
morals and reliffion, was early a subject of legislntion among J'"^'' 
our ancestors. Therefore, in 1G42, the Colony legislature act.Dec^Tp 
passed an act, and enacted, " that if any man commit fornica- 1801,8.39,' 
tion with any single woman, they shall be punished, either by 
enjoining marriage, or fine, or corporal punishment, or all, or 
any of these and by an act passed 1692, this offimce Was 
made punishable by fine, or whipfiing, not exceedmg ten 
stripes each. 

§8. "By this act, " if any man commit fornication with n M?.- R« f. 
sin2;]r woman," he may be fincfl to tho u"c of the country, 
not above nor less than 'M}s. ; and if he n( i lect, Iwenty- 
four hours, to pay his fine, he may be whipped, not exceeding 
ten stripes ; and the woman so offending may be fined, not 
exceeding £3, nor less than Gs. ; and if unable to pay, may Main© act, 
be imprisoned or sent to the house of correction, not above 
^ten days, nor less than twenty-four hours, for the first o&nce ; 
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Cb* ld8. and for any such after ofieoce the pUDithment is doubled Ik. 
Jtrt^ 9« This act further provides, she may confess her fault to a jm- 
' tice, and pay 6«. for the first oflence, and for any after 
offence ; and If he accept siirh fine, he gives n certificate, and 
she is not liable to be prosecuted. The irufK ;meiu for iJm 
offence merely charges that the defl. with furce and artns 
cominitiL-d the crime of forniciiiioii, agaiost tiie peace of 
anii the statute in such case made &lc. 

{ 9* Though all well-governed natkms ha?e enacted lam 
to roitram the erimeB eaumerated io these artacies, vieiriqg 
them at Crimea extremely iojurious to morals ; aod hate in- 
nesed puDiibnients to them; yet these punishmeott have been 
veiy diftrent in different countries, aod frequently io ibe 
same country and state. In our Colony, it will be observed, 
if a single man knew an espoused wife, hoth were surely put 
to death ; and they were, in this law, called the adultmrzai 
adulteress. Yet he, being a sins^le man, was not, in fart, 
guilty of adultery ; — nor was she, in fact, noi being a married 
woman j as adultery, truly considered, can be committed ooij 
hj a married person. Tlioogh some books seem to consider 
the crime, aiulUnf in both, though ooly one party be mirried. 
In the law of 1694, adultery was very infimouslif puoisbed, 
but not with death ; and in the law of the Coromonwealib, of 
1785, it may be punished only with a small fine. So the law 
has varied as to fornication, in many nations. Once in Massa> 
chuset;s, tho punishment of it was very infnmous; yet the 
parties might wholly avoid it by intermarrying, often the eFent 
oi their choice, and no punishment; then made infamous, 
without tiiis choice ; then suljjected only to a small 6ne. So 
in other States, the punishments of these oH'ences have mate- 
rially varied, according to times and circumstances, inasDcn 
aod modes of thinking. It wilt be observed, on an atieotin 
perusal of these laws, as of our law book, that a distinct, 
clear Ime, is by no means drawn, between adultery and foroh 
cation. Yet it is material one should be, because io oat 
act, of 1785, it is enacted, ** if any man or woman shall 
commit aduUery and in the other art, — if any mnn com- 
mit formcatwn with a single woman," to be punished kc. In 
aeilher case is adultery or fornication at all defined. To 
seduce one's wife is an indictable offence The chaige 
CqnikS??. of adultery is, that A. B. of , (deft.) at ~ t 

on , did commit the crime of adultery wttb C. D. of 

— ^ &c., by having carnal knowledge of her body, he* the 
said A. B. being then and there a married man, and having 
a lawful wife alive* Some Ibrms lay the oflence^ witk font 
end 
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§ Art. 10. Polygamy. ' Ch. 198. 

^ 1. This is another criiue against rehgion and morality in ^rt. 10. 
every country in which a man, by law, can have but one wife, ^-^^v-^^ 
This offence deserves attentkm. The nature of it we see in ^^^ ^^^^ 
this act of Massacbusetis, which enacts, that If any person jtss^' 
within this Comnionwea1tb« being marfiedf or who hereafter Maine aei» 
shall raarry, shall many any person, the former husband or Keotucky 
wife being alive, or who shall continue to live so married,'' laws. 36i, 
ahall be punished with the giiUows, public whipping, not ex- punishment 
ceeding thirty-nine stripes, imprisonment, fine, and binding to tentiaiyt"' 
the good behaviour, all, or any of these punishments &ic. ; hnd been 
and the trial may be in the couniy in which ihe offender is , 
apprchonded. But this act extends not " to any person whose 19^ 1801,^^ 
husband or wife shall be conlinually remaining beyond sea^ 6, 
by the space of seven ypars toc^ethtr ; ihu one of ihem, in 
either case, noi kDowiiig ihe otliei- lo be living witl)in that time." 
IVor does this act " extend to the wife of any married man, 
who shall wilfully absent himself from bis said wife, by the 
space of seven years together, without making suitable pro*- 
vision for her support and maintenance in the mean time, if it 
ahall be in his |iower so to do." Nor does tbb act extend to 
the innaeent parUf^ Hvomd ; itor 10 penons married within 
the age of consent. 

$ 2, With regard to the evidence of such second marriage, 
see the Commonwealth v. Moffat, Ch. 46, a. 3, s. 16; and 
one within the age of consent is not punishabiey Ch. 46t a. 2 ; 
Ch. 96, a. 1, s. 4. 

This statute, passed in 1694, defined the offence necessa- Mass. C.b-F, 
rily as above, but made it felony, and death ; and the offender Jjj'**^''* 
was triable in the county where apprehended. But iherr was 
the like saving as to hushantls and wives absent seven ^^ears, 
persons divorced, and those within age. And in the act pass- 
ed in 1698, there was a provision, that if any married 
person, man or woman,*' went to sea in a ship or vessel, and 
not heard of in three jears after putting to sea, or only beard 
of in a dangerous riination, probably to be lost, the married 
party alive, might marry again, by license from the governor 
and council. This last clause has never been revised. 

§ 3. It does not appear that polygamy has ever prevailed 
in Europe. According to Tacitus, De Mor. Germ. 18, the 
atiricnt (lermans had but one wife. Both in ancient and 
riiodern Sweden, polygamy has been punished ( npitnllv : in 
England, by 1 Jam. 1. c. 1 1 ; — and the second nmrnage being 
void, the second husband or wife is a witness for or against 
the Gihur parly in this second marrinsje. The English statute 
allows the party in England to marry again, if the other has 
been absent seven years, " whether the party in England hath 
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Cm. 108., notice of the otber*s being elive or nok** And the Co|M> 
J§H. 10.' law is lest siriet tbui ours on this subject of narrfing egsio, 

s^^^^^m^t in some res|>eet9, as where one party is absent seven yesis 
4 Bi. Com.^ from the other im tkt kingdom^ not heard of wilbia thai time, 
C/L^SC* ^ "^^y many. Bot the Eoglish law has no such piofiss 
m. as the lecoad in ottfs, as to a husband wilfully abseotiog him- 

self scveo years, and not providing for her. The Eoglish law 
does not extend to a divorce, a menm et thoro, though that 
law is against polys^nmy. Our statute against it has a provitQ, 
by which tiie act exieiidb not to a case ol divorce ; but does 
not exjii L ss whether a divorce, a vinculo onlv, or a mcnsn d 
ihoro iiUn ; if boll), ii is like iho Kniflisii siatutt.' in this res- 
ptcl ; i>ut the liellt^r opwiuu i^, our aci excepu uJily a dU'orce 
a rnnca/e. 

^ 4. When parties varry witfaiQ the age of cooseiil« a ques- 
tion trises, bow far the aiinor ia at liberty, by law, to aoany 
ngain. and so bow ler the seooa4 maniage is not polvg(im§. 
The English law, on this aubjeel^ is like ours, and Black- 
alODe's opinion is, the first marriige isfoidable, by disagree- 
aaantof "Either party, which this second marriage very ckei^ 
etnouots to but that if at the age of coosent, tiie parties 
agree to the marriaji^e, "which completes the contract, and is 
indeed thr ml rnarrinr'n, mul afterwards one of them >fiotild 
marry agaiti, I should apprehend that sueh second marriage, 
would be witliin the reason and penalties of tlje an." 

5 5. What is a husband's wilfidly abseming himself from 
Iiis wife seven years togctlier, aim iioi providing for her sup- 
port, when he is able so to do, is a laatcrial question on our 
Statute, tliat bss never, probably, been decided, if eter oads^ 
in n court of law, though buadrada of caaaa of the kind, ar 
queslioBable if not soi, have eiialed, ia (act, siaoe 178d« Ne 
second marriage is recolleoled ever to faeve been had «b tUs 
clause in the act, though, probeUy, on a fair coastruecion, OMy 
might have been had. It is generally true, when Jaws esa 
enacted, in such general uncertain terms, they have move 
effect than the legislature intended ; for most persons, feanog 
the uncertainty of tho 1;uv, and fifr^^id to venture on a doubtful 
case, omit to do a thmg, if there be any, even a small degree 
of risk, in doing it. And in this ca-v it is best it shmdd 
so; for it is better that ten do not inany, wIkh siriciiy uiey 
may, under this provision, than thai one slnnild contract a 
second marriHge, where, by law, she cannot do it. Where 
the first marriage is void, it is not polygaoiy to contract a 
saeoud* As where A married B in HollaiMl, and than C 
in that country, m B's fife-time \ B died, iliaii A Vnmn\ C 
married D in England ; held, not polygamy to nanny D, he- 
cause A*s marriage with C was void. But if B had heaa 
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iiviog, it had been polygamy, (orbigamy,) to marry D. East's Ch. 198. 
C. L. 466, So a second marriage is polygamy durinz n first Jlrt, II. 
marriage, liiougii that he voulable, for consanguinity kc. Id. V^'V^^ 
See several other constructions, p. 4t)6 ^c. 

Art. 1 1 . Batody-hotues, brothels^ 

§ 1. These, wbich also respect the iotercourse of the sexesy 
In a criaiiD«l sense, are likewise against good morals, and, as 
the places of licentious conduct, against religion ; and aro 
punishable at common law. The indictment ciiarges that the 

deft, at , on , Rnd at divers days and times* before 

and afterwards, hold, and kept, and oftr>n made use of, and 
Still holds, and keeps in his hou'^c there, a common bawdy" 
house, trUertaininent for lechery and fomirat'ion, and permits 
mcr), and other suspected persons, and uul ol good beliaviour 
antljame, carnally to lie with whores, to the great detriment 
of the people of the said Commonwealth, there near dwelUog, 
to the evil example of others, ofienders in such cases, and 
against the peace &c« 

So strict and vigilant is the common law on this subject, 
that if one lease his house to be used as a place of prosltlM- 
<ton, he cannot recover his rent. 

^ 2. We fnve seen, the wife may be indicted, with her 
husband, for keeping a hnwdy-house, or brothel. 4 Bl. Com. 
29. So one may he indicted for frequeming a brothel, 
61. So these hout^ts i>f ill fame may also be indictt^d as 
public nusances, and suppressed, 167, 168. Their iavariabie 
tendency is to corrupt morals. 

$3. In this case it was decided, an indictment lies for Saik.382, 
keeping a bawdj-house } and if a lodger, having a nngle 
room, will accommodate lewd people to practise prostitution ^'*'*^ 
in it, she may be indicted for keeping a brothel, as well as if 
she have the whole house. But a bare solicitation of chastity 
is not indictable. 

^ 4. This w:^5 nn indictment against husband and wife, for Salk.382 
keeping a common bawdy-house. On motion to quash the ^"iP ' 
indictment, on the ground the wife could not be guilty of this mMml 63* 
offence with her husband ; held, she might be guilty, and same c«ae. 
that (he crime was joint and several ^ and he and she may 
commit a trespass, murder, and treason ; and the wife, may 
have a share in the goverment of a disorderly house, as well 
as the husband ; and keeping a bawdy-house does not neces- 
sarily import property in the wife, but (10 Mod.) " may sig- 
nify that share of government which the wife has in a family, 
as well as the husband.** These bouses of prostitution are a 
prrnicioiis evil in every sorirtv where they exist. They are 
not only nusances, and rni ri.pi morals in a high drgree, but • 
they are also become destructive of health, as the seats of 

f OL. VI. 8$ 
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Ch. Ids* pestilence and disease, especially since the foul disease has 
Art» 12* become so prevalent. But a hotise in which to delirer women 
<m^'\r^^ of illegitimate children, is not indictable. 3 Burr. 1645. 

Art. 13. § 1. Drunkeniuss or intoxication, has been an 
evil in every age and climate, but less where the means of in* 
toxicatton have been small, and greater where the means have 
been increased. At the present day it is certain there is no 
greater enemy to religion and morality than (fniMkcnnp-^s r>"f| 
intemperance. The drunkard is immoral of course, and almost 
invariably grosi^ly irreligious. He wastes hh estate ; he de- 
stroys his constitution ; and in time he makes liimself a mere 
brute. Since the increase of ardent spirits, in most countries 
we arc connected with, and especially in our own, the means 
of drunkenness have increased tenfold. To prevent this vice 
has ever been a serious and important object in the Christian 
worldt and especially in our part of it. Hence, laws to punish 
and to prevent this evil have ever been kept in force. 
4 Bl. Com. $ ^* So far has drunkenness been from an exteouatioo of 
Com. i2o, t>4. gnih, when crimes have been committed by men intoxicated, 
IIpi!ff!l.aw' ^^** ^^^^ viewed as aggravating the offence, 

of Nations, not as excusing it. Coke says, a drunkard has no privilc^, 
Fiow%«N^ " but what hurt or ill soever he doth, his drunkenness doth 
4 Co.'j26.— aggravate it." In Greece, iliu lau of Pittaciis enacted, " that 
&Alk.231. he who committed a crime when drunk, should receive a doubic 
punishment and the law of England will not siifier any man 
llius to excuse one crime by anotlier ; and so is our law. 
4 Jam. I.e. 6. § Before our anccbtors left England, drnnkenness was 
— Mass. C. punished by a forfeiture or fnie of 5^. fas much as four or 
259^4^J3 — ^' dollars now), or the silling bix horns in tlie stocks. After 
Kentucky they arrived in this country they enacted a sinular law ; and 
I)"* loTioi * ?econd offence, bound to his good behaviour^ with sure- 
0. <H. ' them, he was committed to the common 

gaol. But the offence was to be prosecuted in six months af- 
ter committed. By another act of l<i93, whipping, not ex- 
ceeding ten stripes, might be added in certai!> ro^cs. In 1734, 
the fine for this offence was raised to lOi. These laws puo- 
isiicd the first offence^ 

As to proceedings against drunkards and ptitting them under 
guardiansliip ; sec Guardinns tzc , Ch, 35. 
Mum act ^ ^' ''^'^ ^''"^ licensed house?) Jt was enacted, that 

Feb. 28, * ^^^^ selectmen of each town shall cnusc to he posted up in the 
1787. — houses and shops of all lavcrners, innholders, and retailers, 
ST'iM**^** within the town, a list of the names of all persons reputed 
common drunkurds, or common tiplers, or common gamesters, 
- misspending their time and estates in such bouses ; and this act, 
infiicts a penahy of 30s on the keeper of any such boose, 
who afterwards ahall suffer any person on any such list, to drink. 
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laple» or game there, or shall sell s^riUMM liqoon to any such Cn. 198. 
person ; and the selectmen may in writiog prohibit licensed Arim 12* 

persons selling (one year at a time) spirituous h'quors to exces* v^v^^ 
«ve drinkers, idlers, and misspenders of time, on penalty of 20.'?, 
In some material points the Colony and Province laws dif- 
fered from those of the Coinnionweahh, as to drunkenness 
and intemperancej The 4ih Jam. I. c. 6, the ground work of the 
Colony and Province laws, against intemperance, recited that 
drunkenness was an odious offence, and the cause of luany 
oilier enormous od'euces, and punished every person who was 
drunk, even the fii st time* Our old laws adopted this principle, 
except they required two witnesses to conrict of the ofieoce ; f^t^^^ 
and they empowered the selectmen^ from time to time» to ap» ' 
point one nr more discreet persons to oversee, and inform of 
the breach of the said laws, to be reasonably recompensed for 
their services. . The Colony and Province laws first treated 
and punished drunkenness as an offence in itself: 2. They 
made ioibnning of ihe offence an official and positive duty, so 
rewnrded. Whereas the laws of the Commonwcahh do not 
generally punish or even restrain any persoa as to the com- 
mission of this otience, except 1. Common drunkards: 2. 
Those, who by excessive drinking grently injure their health, 
or endanger the loss of it: 3. Those, who by excessive drink- 
ing, so lessen their estates, as thereby, with their families to be 
exposed to want, or to be a town-charge j for the laws respect- 
ing licensed bouses and places, operate principally on the 
licensed persons, one may be drunk every day in the year, 
and these laws in no manner affect him, if he only avoids 
those places. Thus the old laws took in hand the intemperate 
man, the first time drunk ; the new law, not till generally past 
reformatioQ ; the old, made it a legal duty to inform ; the 
new, leaves the execution to volonteer informations, always on- 
popular. The difiercnce in practice was great ; the old law 
checked intemperance in lime, before one was settled down a 
common drunkard, or greatly endangered his health, or was 
on the verge of pauperism ; not so, the new. The old law 
made it the business of particular persons to prosecute, if the 
selectmen saw fit to appoint snch ; and such were more 
willing to perform tiicir business, ujui were less ubnoxious liian 
mere volunteer informers under the new laws. The public 
or popular opinion will run very strong against a volunteer in- 
former, when it will very patiently bear with the informer #ho 
only does the duty by law assigned him. 

Maine acts to protect the sepulchres of the dead, oh. 15* 
This act jnmishes their violation ; and act, ch* 16,18 to prevent 
ihe arresting of dead bodies &lc, Massachusetts act as to * 
sepukhies passed March 2, 1915, see Cb. 216, a* %• s* 20« 



6M CRIBIES AGAINST THE STATE. 

Ch. 109. §5* I^egltd t» support public wonkip. Tbii act eoactii 

«^rl* 1. ihat every town, parish, body politic, or religions society re- 

y.^^/'^J cognised in tho act, be constantly provided, " with a public 

M:\^'^.ncf, Protestant teacher of j>i«'ty, rolit^ion, nrid m )r;iiiiy and on 

March 4, default llirec momli?, in any six laoiuhs, being able in the jiulg- 

if*? ment of the Sessions, forteits lor each ofience not above .<G0, 

Maine act, ... ' 

ch. y. nor less than i alter the hrst ouence, not above ^100, 

nor lees tbsn $60, to he reeOY«red by iodictiDeiit in the Sm- 
fioDS To ground an indieimeol, tbe town be. miut first be 
eo adjudged able. This, tbougb correct, was a new decbkn. 
This law can operate only on ineorporated religious socieuei^ 
and only one able to support such teaeher, in the opinioD of 
the court ; of course, a very large part of our religious ncie- 
ties are not compellable to support public worship.* 

* Tlie Frt-ncli Penal Code, aj it {mniiJies crimes niid uflfences agtiinst pub- 
hVtc moraU, articles 380 to <M0, is not to be rtrefe-rred tooor laws on this mI^ 
jfct The first provision 'n ft pood onr, wliirti punishes a person ivho cocrmits, 
in public, au outrage upon il»'cciiy, wiiii imprtsonment frou) tiut:e to twelve 
months, and a fine from si Ktren to two bundrrd francs But this code vrrj 
imperfectly guards and protects femnlc chastity ; hence, it punishes repeon\f 
with connuemcnt, in common cdnea. So it punishes those who habitaallf 
promp, favour, and facilitalo lewdness or prostitution in persons i n iiriweti- 
ty-one yean of age ; not tho«8 who do so in regard to person<> of <i^e So it 
patilshes "adultery committed by a married woman," by imprisonoiMitftMl 
three to twenty-four nionllis; but she can be proietuled only on ber hus- 
band's complaint ; nor then, if be be guilty of adultery with a concttbiae is 
Ills home, and convicted on his wife's complaint ; and if to coovioted, be ii 
only fined from 100 to '2(hi(i frnncs ; and no proof is ndmilted against him who 
commits adultery with tbe wife* " eicept titat of his being taken ^o^pioR/c 
rfrltefe, orttiat of letters or other writings under his hand.*' ffotone tmeia 
a hundred cnn this evidence he had ; perhnps not one in a ihousand. On a 
fair view of these laws, it is plain, the French code makes but feeble efotis 
against adultery, fornication, and concubinage. Fornication Is not paaidied ; 
nor can adultery be, if neither Iiijsband or w iff u ill | ro-t'cute the other. 
Morals must be in a bad state in Francei if. as stated^ there were amosg 
iweii^-iiiiie mtllioiis of people, only six haoorad and faw ilMwand liiitls 
ie ayesr. Tat UgaiDy is well puniihad hy bud labour f»r a Uoiifed Ua«> 
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CRIMES AGAINST XU£ STATE. 



Art. 1. General principles. 
See Ch 222. ^ ^' agalosttbe state are usoallj eriiiMa agiioitlhs 

Impeach- Sovereign power of the state, aud may m this country be coa* 
Mto. sidered unlder two beads : 1* Crimes oommitted by the dth 
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zens, and by residents under the protection of onr laws, in Ch. 199. 
violstion of their allegiaDce, including treason, and crimes 
connected wiili or arising out of treason : 2. Crimes ngninst ^^^y^^ 
public ministers, ns ambassadors *kc. reprcscrUuig liic sove- 
reign power of a naiion : the tirsi, as treason &lc. are crimes 
against the sovereign power of our own country : the second, 
as vioi-jtions of the plenipotentiary rights, are critues against 
foreign sovereignties in the characters of their represeotatives- 
Some make a distinct bead or brancii of criminal law, of the 
crimes against the laws of nations, but tbis is not now neces- 
sary ; for but a few parts of tbe law of nations are the grounds 
of criminal suits or prosecutions. Breaches of national law 
usually come under other heads, and form branches of civil 
snits, already considered in other chapters, as tbe branches 
called law merchant, as national law relating to captureSy 
ransom bills, safe conducts, and passports, aliens, &.c. 

§ 2. And breaches of the rigiiis of public agents, will be the 
subject of a distinct article ; and so will piracy, so far as it is 
a violation of national law. There has been no treason in 
England, at common law, since tbe year 1350, when the 35tb 
Ed. III. e. 2, was passed, declaring what alone should in fit* 
ture be adjudged treason. Hence, no common law treason 
could be Nought to America, by our ancestors ; and decisions to 
in treason cases before 1350, cannot be worth attention. 

In cases of treason it is a general principle, that any overt 
act of treason not Inid, njay be given in evidence, when it 
tends directly to prove one of the overt acts laid. Eeast, 122, 
123. But not if indirectly, as being only a collateral circum- 
stance ; Vaughan's case. In framing the indictment it will do 
to state the substance of a libel, or of treasonable letters or 
writings, and so to prove the substance, and of what is laid. 
East, 124, several cases. So surplusage need not be proved, 
or more tban one of several overt acts. 

Abt.2. 2Veiii«m* 

1. As treason is a breach of allegiance we must first in- 
quire what allegiance is, and who owes it, by the laws of our 
country ; and how due; and first, to the Ur.ited States, and 
secondly, to the several individual States. Treason is a very 
limited offence, ami .^o is breach of allegiance, in the United 
States, ( Oil) pared witli these matters in old inonnrehies. In 
Kugiand, first and last, ihere Imve been above fifty kinds of 
treason, and various acts have bf*en deemed breaches of alle- 

fiance among tbe seven kinds of treason embraced in tbe 25tb 
Sd. in., (and tbese in England were a very reduced number.) 
We, in tbe United States, in fact, have adopted but two de* * 
scriptions : those of levying war, and adhering to a public 
enemy, giving him aid and comfort. 
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Ch. 190« Art. 3. AUegiance, 

jjtrL 3. § 1. The true principles of allegjaiiGe in the Unite4 SUtai^ 
v-*^/-^^ ire described in this statute, enectifig, that all penoosabid- 
Mass. act, \j)ft within the State, and deriving; protcrtion from the laws of 
of Maine ch. same, owe allegiance lo this Stale, and are mombers 
I. — As to thereof ; and tiiat all persons passing throoe^h, visiting, or makm| 
Oro^cfr* temporary slay in this Slate, being entitled to, and actiiaily 
rom.&ic— receiving, the protection of the laws, dtmnc; tiie time of such 
Oi ludict- visitation, or temporary stay, owe-, during the same time, alfe- 
ScasonTble 6^^"*-^^ this Stale." These are the facts that coiJ:>uiuie uie 
currespoa- allegiance of persons living or heing ueder any sovereign power, 
w?mw 14 fa^vifig the protection thereof $ bence, persons, in ibw 
i5/2u!^6 ' eita&tkiiiSi in the United States, tnd enjoying the pcolMlMif 
AVcntw.aae, their laws, owe them allegiance* 

^* And every citisen in tne United States owes alle^aoeeiB 

4 Bl Cotn.74< his State, also lo the United States; and by the teath tiMk 
of war, and the act of Coagreas of January 1 1, 1812, maj 
officer and soldier engaging in the army, takes a preacribad, 

but short, oath of allegiance to the United States. 

<^ 2. Allegiance is expressed and implied, natural or lociL 
isB'w"' "Natural allcc^iance is such as is due from all men l»orn with- 
* ' in the king's dominions, immediately upon their birth ; for lis* 
mediately upon their birth ihey are under the king's proicc- 
tion." "This natural alleciancc cannot be forfeited, canceilec, 
or altered by any change of lime, place, or circunistancea, dot 
by any thing but the united coocurreDce of the legislaun*" 
An EngUshman who removes to France or Cbitta,sinflhe 
same allegiance to the king of England as at faome ; sad tP8i> 
lYnic^, r r. ty years bence as well as now ; ^ for it is a principle of on- 
Ta^m!' versal law, that the natural bom sutject of one prince, emoi 
' by any act of his own, — no, not by swering allegisnce to to- 

other, put off or discharge his natural allegiance to the is» 
I Hal. P. c. er.*' Local allegiance is such as is due from an alien or 
69^7 Co. 6. strana^^r born, for so long a time as he continues ^vitliin tbe 
kinii's dominions and protection." *' Allegiance is a debt due 
from llic suhjrct, on an implied contract with the prince, tht 
so \oiv^ a- otje atlbrds protection, so long will the other de- 
mean liimsclf faithfully ; as, therefore, the jn ince is aiwan 
under a constant tie to protect his natural bom Mibjects it all 
limes, and in rd! counirieb, lur tliis r( ason their aiiugiauW Ai* 
to him IS equally universal and pei uianeut." 
ij Co- noS6, ^ 3. In this case the various kinds of allegiance are ama^f 



cf^^^^ out ^' >^^ttiral alleziance, that of birtb: 2. Acquired or by 
m.— Hawk! tM>n : 3* Local allegiance : and 4. Legal allegiance. 
«.i7,i.7. pot€si Bantert p0tnim: East, C. L. 60, 61 : notevsaifls 
go abroad when an infant. Several cases decided. 



TREASON. 687 

Id the Eoglisb cases, and in nionarehieB and empires, aUc' Cii. 199. 
gianee is said to be due to the king or sovereign prince ; but «dfl« 4. 

the principle i> the snmf^ ?!i a republic, and we only substitute 0~ u~i»^f 
the name oi btiite, or (Jouinionweakh, or United Slates, to that 
of hini; kc, in tlie one case, uUigiance, or lefriance, is the 
lawful uhedience wliich a subject is bounil to reiider to his 
sovereign ; in ihc oilier, to hii> Statu kc; and this legiaucc is 3 iiiit.4^li/» 
" reciprocum ligametiy guia tieut iubdiius tenetur ad ohedien" Co. L. 1^.*- 
h'om, €i rex teneiur ad praieetwumJ* Tbb nazim, applied ^^yj^^j 
to our flitiiatiooi may be translated thus: legianee, or aUegi- — Vattei, ise 
ance, is a tie or Ugamenf because as it holds tbe subject or <<> IZ^'£~^ 
citizen to obedience, — so the state is held to protection ; and j^^roai 
this allegiance is natural, acquired^ or local. Hence, a man I80.— 4 f>o. 
naturalized, acquires allegiance to the state, or prince, as the Jf,*^*^ |y 

case may be; so one who comes into a State is subject to ,.5,6. * 

local .i!Ioi:;innce. Hence, if an alien friend come into a Stnte, Sulk. 46. — 1 
or into ihe United States, and commit treason, as lie may, tlie 2»^'** 
indictment is contra Ici^ianiitf sine dchitum : but if an alien 
enemy is here, he does not owe allegiance, and so cannot be 
indicted for treason, but must be punished by eMrltaZ Um* I 
Hal. P. C, 69. 

$ 4. Bat An ofien, whether bis country or sovereign be at Foster, 185.- 
peace or enmity with us, living here under the protection of 1 Hd. P. c. 
our laws, owes a temporary local allegiance, and if he commit c!*^£^^' 

an ofTence, amounting to treason in a natural born subject or Kei — 
("Itr/en, he may b^ dealt with as a traitor; so if nn alien, hav- J'^J^'"^'^^ 
ing bis family and ( Hects here, under protection, L^ors to his Ji, iJf s* 4, 
own country in tijne of war, and adheres to the enemies of the punishroeni 
United Stales, /or purposes of host i I if 1/, he may be dealt with ["j^^ar^T'jJ^o 
as a traitor; for he came and settled here under the protection ti> 12 yeai-«. 
of tbe laws, and though his person may be removed for a time, 
bis effects and family continue under the same protection. 

§ 5. But a distinction has been taken in England as to alle- 
giance eriminfiatery and for cotnmercial purposes. See this 
distinction considered in the case; Wilson v. Marryat, Ch. 40, 
a* 6 ; Ch. 131, a. 6. Many matters as to aliens and allegi- 
ance ; see Ch. 131 . 

6. We have no general oath of nllep'fnnce in the United Act of Coo* 
States, but this short one, to wit : *' I solemnly swear (or affirm) f JJ^'*'""* 
that i will support the consiituiion of the United States." This 
is not so [)i operly an oalh of allegiance as an oath of office ; it 
is only taken by public officers, State and Federal, by aliens 
aaturatised, and some few others, in virtue of partkaiar sta- 
tutes. The several Slates have their oaths of aUegiance, and 
some of them very long. 

Art. 4. What is treason in the United States, 

^ 1. This is limited by the coo9titutioii» by which it is pro- Ari.8,M«i.>. 
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Ch. 199. vidcd : tfe«soo ap«iiist the UDiied Stites shall coumton^ 
Jiri* 4, in levying war against them, or in adheriog to their eneatieSi 
\^y^^ giving them aid and comfort aod no person shall be coo- 
victed of treason, unless on the testimoay of two witnesses to 

the same overt act, or on confession in open court." And all 
treasons ogainst the United States, must be tried in tli^^ir 
courts ; and all against a State, in its courts. By the same 
article and section, " the Congress i^hall liave power lo declare 
the punishment of treason, but no attainder of treason si; ail 
work coi t upiiou uf blood or lurieiture, except uunug the lik 
of the person attainted.** 
^ifh^^rS' ^ ^ ^ this act it is eoactod, " that if any person or per* 
ioriViK)^ MS, owbg allegiance to the United States of America, taoff 
Nct L leoy war agaimt iAmi, or thaU adhere to their enemut^ g ^ 
then aid and eow^ort within the United States, or elsewhere, 
and shall be thereof convicted, on confession in open court, er 
on the testimony of two witnesses to the same overt act of trea- 
son, whereof he or they stand indicted ; such person or per- 
sons shall be adjudged guilty of treason against the United 
States, and shall suffer death." Tbi^ the descripiion of two 
hiaoches of treason, given in the 25 E. III. c. 2 ; therefore such 
constructions as these have been in England, on these branchef, 
as to levying war and adhering to enemies;, mnv he fuirly made 
here on our treason laws. In Kentucky, only cou&uemeni ia 
her penitentiary. 

S9 Kd. Lc. ^3. This statute enumerates seven kinds of treason, but 
only two of them have any application to the United Statok 
The words of this statute are* *'if any man do levy war against 
our lord, the king, in bis realm, or he adherent to the kiagfs 
enemies in his realm, giving to them aid and comfort m in 
realm, or elsewhere, and thereof be proveably attainted of open 
deed hy people of their condition," then &c. 

Law-s til ^ ^* ^" 1^^®» Massachusetts Colony passed a law, and cnact- 

' ed that whatever " persons within this Jurisdiction shall com- 
pass, imagine, or intend the death or destruction of our soverei^ 
lord, the king," or to deposf* him Sic, and such compassin^s 
&LC. "s'tall express, utter, or declare, by priming, preacliiuE, or 
malicious aiul advised sj)eakmg, being legally convicted ihereof, 
upon the oath of two lawful and credible witnesses, uj)on trial, 
or otherwise convicted by due course ol iaw,'* then to be ad- 
judged traiiors, and suffer death. 

tMnlflM^^* § 5* 1096, the same legislature enacted, "that if any 
person or persons shaQ compass or imagine the death of our 
sovereign ford the king* or of our lady bis queen ; or of the 
heir apparent to the crown, or if any person shall levjf tear 
against our lord the king, or be adherent to the king's enemies, 
giving them aid and comfort in the lealAy or elsewhere, and 
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thereof be probably attainted by open deed, by liis peers, upon Ch. 199, 

the lestimoiiy of two lawful and credible witnesses upon oath, Art. 5. 

brought before the offender, face to face, at the time of his s.^^v'^^ 

arraignment, or voluntary eonfesdoD of the party artaigned; 

or tf any person or peraona shall counterfeit the king's great 

seal, or privy seal, or the seal of the prince, and thereof he 

duly convicted as aforesaid," shall be deemed traitors, and 

8U&r death, " and also lose and forfeit as in cases of high 

treason and the trial was to be regulated according to the 

laws of England in cases of treason kc. These statutes 

enacted the substance of 25 Ed. III., and, generally, the olher 

British Colonies and Provinces did the same. Hence treason, 

in the Colonies and Piovinces, was far more extended, and far 

more complicated than it is, or ( vcr has been, in our republic. 

6. By the declaration of ligiiis annexed to lliis constilu- Mass. Coiuti- 
lion of Massachiisuils, ii is provided that " no subject ou^i»t, t'liion, Dec- 
ia any case, or io any lime, to be declared guilty oi trtaton or Ri^^'j^'iijl. 
felony by the legislature." This is a fundamental provision in ssf 
the whole American system. No legislature in the United 
States can declare a man guilty of either of these crimes. 

% 7. Treason, from the French word proditio, imports a 4 bi. Com. 
betraying, treachery, or breach of faith. fVriting is held to 76, 80.— Hri. 
be ao overt od, when published. Lev^ng tear may be by tak- £l|^ifaw p!' 
ing arms under a pretence to reform religion or the laws, or c. 37.-3 
to remove evil roimsellors or other f!;rierances, whether real or 
pretended. So to defend a fort against liic public forces; so | p c 
avowedly to raise aii insurrection to pull down all inciosures, l32.~lVent. 
brothels, k,c.; for it is a general detiance of public govern- (^'jT^g^' i 
mtiiit. But to raise a force or tuniuk unly to pull down a par- Hal. P-C?" 
ticular house, or a particular inclosure, is only a riot. And if 140.^.- 
two barons &c. fight, as in feudal times, with their forces, it is ^' ^ 
only a riot and contempt. But Hale (1 vol. 133) says, Bun- 
ion's conspiracy to pull down inciosures, was treason oidy on 
13 £1. 

Art. 5. What U lemfing war. See the cases last above, 

and Cb. 222. 

^ 1. In this case, it was holden, that if a number of men, 5 Bae. Abr. 

armed with weapons, offensive and defensive, are assembled 117, Vaugh- 
with treasonable designs, tliis is nn overt net, in everv one of ^*case. 
them, of (his species of treason, though nothing turih( r be 
done. B'lt it is not in all cases levying war, to be in com- Ewt, 66, 67, 
pany of those who do it; as where the verdict found tli. i di- 
vers persons, who were in company with those who levied war, 
joined them for fear of dealli. lieiii, this was not levying war. 

$ 2. It was found by special verdict, that the deft., who was Greeor s 
in company with the insurgents, hallooed, and bad a staff io |*^» ^'i^ 
his hand, and that while he was among them, he was lnofrked ^ 

TQU VI. • 87 
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Cb. 199. down by the king's soldiers, who ceme to sDppress diea, nA 
Art* 5. was theo taken ; but as the ? erdict did not find he had conseotsd 
\^y^^ to the insurrcciion, or was aidii]| or assisting thereiiif the judges 
all agreed that this was not an overt act of levying war ; as it 

was po5sihle he might have been there onh'out of curiosity. 
Haw^^P C^* 6 3. Evrry a^^ninhlin.:; of a number of men in a warWte 
37, ' * * niiinnf^r. wilii a design to withstand tlio king's lawful authorial 

is an ovLit art of Icvvin!^ war against him. 
Slut. 10, ^ 4, An iiisiirrectiun lo raise the price of servant's wages, 
was adjudged to be ao overt act of ]ev)'ing war ; as diii wti 
done ID defiance of the statute of labourers, it was done in ds- 
fiance of the king's authority, 
e Bac. .Khr. ^ 6. An msurrectioD with a design to pull down all ])a\v(lr 
J*^-^ houses, is an overt act of levying war. So to alter the esiili- 
lished religion; so to throw down all inclosures. Otherwise to 
throw dow n n jmrf'cylitr <>no, tor the inicnt is onlv to reform i 
partiruJar ;zriev;ui( nnd noi £ff ne nj/Zi/, to reform the laws. So 
a ron^4pira< \ , \\ \\h a design lo levy war, is not a levyiog war, 
as there no overt act of levying war. 
lHil.F.C. ^ 6. If divers conspire to levy war, and some of them do 
actually levy it, this is treason in all the conspirators; for in 
treason, all are principals, and here is a war levied. 
133—2*' ^' ^ clivers persons levy war to pull down all iockiMSS, 
mis or to expel strangers, or to remove counsellors, or agsiost uif 

Co. P. c. 9, statute, as the statute of lo^eiirer«, or for enhane ng sahmes 
and wages, this is levying war i the ofiimders aasume relbnat- 
tion hv force. 

lao*^ ^* ^' § t)' If <iiv^ers persons levy war, and others bring tiiein pro- 
visions &ic. for fear of death, and recede from tlirm »is soooas 
they can, tliis is not treason, because pro iimort iiiuriis. 

lil«l.P. C. ^9. A, iu a real action, recovers possession against B, of 
a house Ice., and a writ of seisin goes to the sheriff, aad B 
holds it against him, with force, and aseembles persons with 
weapons, for that purpose, who keep the house with a strong 
hand against the sherifi^ though sssisted tvith the posse tamitor 
tu$f this is not treason in B or his accomplices, but only a great 
riot. So if one keep possession against a restitution, upoD nn 
indictment of forrihle entry. Hut if one fortify his Ikiusp. or 
the house of aiwiher, with weri])oii<; defensive or invasive, [)u^ 
poscly to make head agaiosi tlic king, and to secure biioself 
against liis forces, this is levying war. 

SalluaOIK ^10. So cruising ia a sulficient overt act of adhering, coia- 

viiaghao'i forting, and aiding ; as if Englishmen enlist themseltes, ssd 
mavch, this is sufficient without coming to battle, sod thoro 
may be Urying war without artual figtmg. 

Action on a po icy agsiost fire, proviso assurers not to bs 

Avatcr V I.OII* Aoble 10 OS BO tfac houso wos bumt by reason of any mvamn, 

don A«. Com. * 
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foreign enemies, or military^ or usorped power. The house Ck. ]99* 

was hurot by a mob in Norwich ; on a pleai burnt by a ArU $• 

wwped pou&Tf — ^factSy a mob arose there on accoont of the v,^v^^ 

high price of profiaiooSy and destroyed a quantity of flour ; it 

dispersed, on reading the proclamation ; afterwards another 

mob arose, and burnt the malting-office insured. Judgment 

for the assured ; and Wilniot C. J. observed, there are re- 

hellious mobs which make treason^ and common mobs wliich 

make felony. This was a common mob ; here was no species 

belfi, — it wanted universality ol purpose to destroy, to make 

it a rvf'rlliom mob, or treason. No nniversaliiy of purpose to 

destroy all houses, all inclosiircs, all b:i\vdy houses, &c. ; but 

it fell on two bakers and a miliur, aiici ilic mob chasii^ed the 

parikular peraonst to abate the price of provisions, in a par^ 

tkular place. A common mob is easily dispersed by the Co.p.c to. 

courage or wisdom of an individual often ; not so with armies 

&C. Hale takes the saroe distiQCtioo as to the object or pur- ms. ' ' 

pose ; also, iiolds, war most be adumtty levied to oonsiitute 

treason. So the private quarrel between the two great earls 

of Gloucester and Hereford, in which horse and foot were as- 

sembled, and many men killed, and houses burnt &lc. was not 

treason, because a privaU quarrel, hut only a s;reat riot ^uA 

contempt. So to rido, "armed with men of arms, upon a 

private quarrel, or desi^in n^ninst a common person, is not ;i 

levyinc^of war," so uui troasoa. Hale meiitioiia many cases like 

these, a uuiuiilii)^ to nols and contempts, or if death ensued, to 

felony. Sec cases 4)1 Fries ^ al. Ch. 222, 

§ 11. An actual rebelllion or uisurrectioo, is a levying of 1 Hale's P, 
war within 35 E. HL, and by the name of levying of war, it 
must be expressed in the indictment. Aud an armed force^ 
actually " marching in a body, eiocfe guerrinc €t wtodo imuf 
reeUwii" may be a levying of war within this statute. 

Weavers* eate. Many weavers, in and about London, of- ] Hnit p. 
fended at the engine loomst that tended to reduce the |irice 14S, \46, 
of labour, agreed to rise, and go from house to house, and ^^^w*^' 
destroy them. Accordin'^ly they assembled in LTeat numbers, 
300 in one place, 400 in others, aud 1500 -M Stiaiforu-J>ow, 
\iolently broke open liouses, iook and biirnl the looms, and in 
^()lllt- places tlie riblj' ns made by them ; and ibis in several 
( ouiities, and after several proclamations, and resisted the 
j)ublic officers ; but they bad no warlike arms, but staves, 
clubs, sledges, hammers, and other such instruments, to force 
open doors. Five judges held this treason and levying war, 
within the 35 EL IIL as tbetr numbers supplied the place of 
weapons of wir« and their design was to destroy engme looms 
in general, in several ooimties. But other five judges held it 
jBOt treason, as there was no conspiracy against the king's pei^ 
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Ch. 19D. son &c., or to arm ihemselves j and ihey doubted if a design 
ArU 6* to burn engine looms, was a design to levy war against tbe 
king ; as it was not like tbe designs of altering religion, laws, 
be., but only a particular quarrel, between inen of ibe same 
trade, about a particular engine, tbey thought a grie?ance &c. ; 
and finally, they were punished for a riot. 
1 Hale's?. § 13. As treason, by levjfing tmir, in England, must coonst 
ai E^iil***** principal parts, or ingredients, to wit : 1. It roust be 

a levying of war : 2. It must be a levying of war as:ainst the 
king;. So jn tho T'nited Slates it must be, 1. As in England: 
2. A lc\ ying ot war against them ; they, to ibis purpose, beii^ 
in his place. 

1 Hale's P. § 13. There is one mnterial ditTerence between 25 E. III. 
C. 154, 155. and the law of tlie United Slates. By 25 E. III. levvme 
—7 Co 53 ^^^^ confined to the realm of England, construed to include 
Caiviu's case. Only England, and tbe four narrow seas ; not Scotland, Ire- 
land, tbe Colonies, nor tbe high seas. (Our act of Congress, 
respecting levying war &c. within tbe United States, or elie- 
wAere.) Hence 35 H. Vfll. c 3. was passed, to punish 
treasons done out of the realm. And it was held, in AT; c« 
guire's case, (an Irish peer,) that he might be trierl in Eng* 
knd for treason in Ireland, on this statute, 35 U. ViU. as for 
a treason committed out of the realm ; and on the same prio- 
ciplc it was held, one might be tried in England, for treason 
committed in the Colonics. And therelore, this statute was 
viewed by them as a great grievance, in the early parts of our 
revolutionary contest. 
6Mod. S08| ^ 14. Per curiam. " The very intention to commit treason 
906,Bei.«. is regarded in law; and any preparation to assist Uie king^s 
^ * enemies, is a prejudice to the public, and therefore, an of- 
fence at common law.*' Deft, wat fined 100 marks, as Ibr a 
miademeanor ; he prepared boats &c* to aid Louis XIV. in 
time of war, but was taken, when about to sail firom England 
in them. 

Several other Knulish cases of levying war, and some rea- 
soning upon them, East's C. L. 66 to 77, and man jr authorities 

I £. VI. c. there cited. To what points, there must be two witnesses, and 

^Yltu ^^^^ common law. M'Nally, 1 1, 183 &c. 

9W.hl. cS. constitution requires two witnesses to the same ovrrt act, 

hut does it require two to any collateral fact. See the English 

disiinciions, M'Nally, 1 1 &ic., 183, 187 ; and English Statutes ; 

and Kelv nae, 18; Fos. C L. 240 to 244 ; 2 Haie's P. C. 

304; 3 insf. 25. 

4 Crancli Abt. C. hcvijm^ war — American cases. In this case, 

606, Append. Aaron Burr, in the year 1806, or 1807, was indicted ibr 
UnitMi Stoat levying war agtinst the United States ; and it seenis to have 
been held, 
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^1. To levy war is to raise, create, make, or carry on Ch. 199. 
' war. -^rt. 6. 

^2, 11 an lumy be actually raised, for the avowed purpose \^'Y'\J 
of carrying on war agaiost the United Slates, and to subvert 
their govemmeDt, a comroissary of purchases^ who never saw 
the army, but who knowing its object, and leaguing himself 
with the rebels, supplies that army with provisions, is guilty of 
an overt act of levying war, 

1^ 3. So is a recruiting officer, who, tliough never in the 
camp, executes the particular duty assigned him. 

§ 4. The term, *' levying war,^^ is used in the constitution 
of the United Stntf;, in the same sense it was !inflorstoofl in 
England and this country, to have been used in the statute of 
25 E. III. from which it was borrowed. 

§ 5. All those who perform the various military parts of 
prosecniing the war, wliich must be assigned to different per- 
sons, may be said to levy war. And those wlio j/erform a 
part, in prosecuting the war, may be correctly said, to levy 
war. But one's treason most be laid, where his act of treason 
Is done. 

§ 6« Where a body of men are assembled, for the purpose 
of making war against the governmenti and are in a condition 
to make war» the assemblage is an act of levying war. But 
this condition must have speciem belli, 

$ 7. The assemblage of men, which will constitute levying 
war, mu^t l>e a tPffr/tA"e ** assemblnjc,** carryin2: the appear- 
ance ol force, and in a situation to practi'^r hf sfilitr. 

^ 8. To assemble an nrmy of 7000 men, is to place those 
who are assenibled, in a state oj force. 

^ 9. A person may be concerned in a treasonable conspi- 
racy, and yet be legally, as well as actually absent, while some 
one act of the treason is committed. 

§ 10. Every one concerned in a treasonable conspiracy, is 
not, constructively, present, at every overt act of the treasout 
committed by others, not in his presence. 

§ 1 1. A man may be legally absent, who has counselled, or 
procured the treasonable act. 

§ 1 2. T^evyiog war is an act compounded of law and fact, 
of which the jury, aided by the court, must judge. 

§ 13. Appearing at the head of an army, would be an overt 
art of hvying war. So also detailing a military corps from it, 
I'gr njilitary purposes. 

^ 14. But if the war be actaally levied, if the accused has 
performed a part, but w not kag^/pfl in the conspiracy^ and hat 
not ajtpearfd in arms against his country, he is not a traitor. 

^ 15. Co/i^triiclive (reason^ is where \he direct and avowed 
object is not in tho de^Uucuou oi the soverei^u power. 
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Ch. 190* § 16. An assemblage of men, with a treasonable design, 
jyu 6. but Dot in force, nor ia a coDditioo to ttsempt the design, nor 
attended with warlike appeanmcesi does ml couiitute tiie 
fact of leinrbg war. 

% 17. Tbe traveUing of aeveral indlvlduab to the place oC 
rendeivouf, either separately or together, but not in a militeij 
form, would not eomtitute levying war. The act must be 
unequivocal, and have a warlike appearance. 

§ 18. War can only l)e levied by the employment of at) 
actual force. Troops must be embodied ; men oiu&t be open- 
ly assembled in more e:u€rrino arraiati, 

*^ 19. Arms are iiui an indispensable requisite to levying 
war ; oor the actual applicatioii of force to the object 

$ 30. A person cannot be, cooatrocttvely, present at an 
overt act of treaaoo, unlesa be be aiding and abetthig at the 
fact, or ready to aflbrd assistaDce, if necessary. 

$ 21. A person in one part of the United Sutes, cannot be 
considered ;\s comtructively present at the overt act committed 
in a remote part of the Uuiied States, so as to be indicted 
where this aci is rnnimitlcd. 

§22. ll is not iifii -ient that an indictment for ticason al- 
leeje, gpncr;iil\ , liiat the accused had If^ied imr afjninst the 
United Slates. The charge must be more particularly spe- 
cified, by laying an overt act of Uvt^ing uar, and this overt 
act roust be proved as laid. 

§ 23. The prisoner can only be convicted upon the overt 
act laid in the indictment. If other overt acts can be io- 
Cjuired into, it is for the sole purpose of proving the particular 
fact, charged as the overt act of treason. 

<5 24. If the particular overt act of treason charged, be 
advised, procured, or commanded by the accused, he U 
guilty, accfsmrily^ and not directly^ as prinripnl. 

§ 25. The presence of the party, when jii t bence is neces- 
sary to the guilt, is part of liie ovtrt act, auJ must be provtd 
by two witnesses. 

% 26. An indictment, charging a person with being present 
at an overt act of treason, cannot be supported by proving 
only that the person accused, caused the act to he done by 
others, in his presence. No presumptive evidence, no facl% 
from which presence can he inierred» will satisfy the GOoetilDo 
tion and the law. 

§ 27, The pnrt whxch a por«;on takes in the war, coottiUliSS 
the overt act, on uhicii alone he can be co!ivictod. 

^ 28. If the overt act be not proved by two so 
as to be submiiied to the jury, all other testimony ii> irrele* 
vant. * 

^ 29* The conviction of some one who has coMiitted the 
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treason, must precede the trial of Inm wlio has advised or Ck« 
procured h; aod tlie right of the prisoner to call for the dfH. 6. 
record of coDviedoD, is not waived hy pleading to the in- ^^i^v^^ 
dtotroent. 

§ 30. ^uar^t if the crime of advising or procuring a levy- 

iDg of war, be within the constitutional definiiion of treason ? 
§ 31. ^urerey if he who has procured an actf may be in* 

dieted as having performrd the act. 

§ 32. QxtfTre^ if he who counsels and advises, but performs 
no act in jm osi cution of the war ; or he, wlio being engaged 
in the conspiracy, id^ih to peiioim his part, can be said to 
levy war. 

^33. To constitute a levying of war, there must be an 4'Cnincb,76, 
assemblage of persons for the purpose of effing, hy force, stlies " boIU 
a treasonable purpose. Enlistment of men to serve sgainst mu and 

government, is not sufficient. SwMtwout 
§ 34. Treason is a crime known at common law ; and irea- j Dallas, 63, 
son is iiotMpfr more than n criminal attempt to destroy the 57, was be- 
L^ovGrnment : may be comiintii d before tlie different quaUties f**re 
oi the crime are defined, and iis puuishment declared by posi- uitioD &e. 
tive law. (^uare. 

§ 35. When war is levied, all those who perform any part, 4Cwii«h,75, 
however minute^ or however remote from the scene of action, mi'n k af.° " 
and who are aetually leagued in the general conspiracy, are 
traitors. 

^ 36. Any assemblage of men for the purpse of revolution- 
izing, by forcey the government established by the United 
States in any of its tcrriiories, though as a step to, or means 
of, executing some greater projects, amounts to levying 
war. 

The travelling of individuals to the places of rendezvous, 
is not siiflicient ; but the meeting; of n timlar bodies of men, 
and their marching from places of partial, lu a place of general 
rendesvouSi is such an assembhige as constitutes levying war. 
It is material, under this head of levying war, always to keep 
in mind, that many mere conspiracies to levy war, are made 
treason, by numerous special acts of parliament, not in force 
in the United States. As these make particular cases trea- 
son, and often make mere conspiracies to levy war trea* 
son, thonih no war be, in fact, levied, we are misled, if we 
think such cases constitute treason in the United States. As 
we follow only 25 E. III. we must exclude all other Enelish 
statutes on this subject. Hale, speaking of that statute, says, i Hale's P. 
" A conspiracy, or compassing to levy war, is noi a lowing C 132, 133, 
war within this act, uniets war be /cwcrf." He adds, this ap- 
pears by many acts of Parliament, which were bat teropo- 
raiy, whereby it is specially enacted, that luoh Goinpaswig 
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Gb. 199. to leiry war, shall be traawn, wfaich nMd not htve been, if it 
Jin. 7* had beeo creawn bj the statute of 26 E. lU." meDtioos Bor- 
v^-Y*^ ®*^* others coa^red to aasemble, and poO 

Btirton'i down inclosures IiCm >Dd adds. tbev were indicted and 

^^^^^^ * V V 

attainted purely upon the statute of 13 El. c. 1, whereby 
conspiracy to levy war is made treason." Ou the whole, but 
a few English case?? apply to our country, even as to treason, 
by levyin? wnr, in fan only \hn^o few decided on the E. 
ni. Ami 11 is clear our court took ilie true (iiatmction in this 
respect, in Burr's case ; which distinction has not been &u&> 
ciently attended to in our State courts, in sundry cases. 

Several otber English eases of adhering to the eoemy &te. 
East's C. L. 7T to 63. As one's not retomiiig from an enemy's 
country, when rei|uired by his government to return &c. may 
be evidence of such adherence* 
K.ist r. L. It is a general role^ that no overt act can be given In evi- 
117.— Fo»t. dence under nnv branch of trenson, unless it be expresslv 
HnVe"l'2l ^^'^ ^" overt act of such treason, thotirh it be laid as an 
144.— Ewt'f overt act of some such other treason in tlu snmo indictment; 
?I9^ f!** smd, that one species of trea on may be laid, aad 

jyg^ 4BI. proved as an overt act of another. Though mere words can- 
Con. 60. not amount to treason, they may expound an overt act of 
treason, and shew with what intent it was done* Gro. Car. 
332. So writbgs not published, will not constitute an act of 
treason, yet may be proved as evidence of a treasonable in- 
tentioo in some other overt act done, when clearly applicable 
to it; and such writings, found in the custody of the accused, 
are admissible evidence, without any proof the hand-writin? 
^^^^aHalQ cases of Tooko and Stone, A. D. 1794, 1796. 

122!— Fosf. * indirtmenl for treason, it is not iiecessar}* to slat© 

IM, :^». — 4 evidence of overt arts of treason, it is enonch to slate { ic acts 
8tTr. 6M. themselves, and adiiucc the evidence, to prove them in the 
trial. It is sufiicieot 10 slate the charge with reasonable cer- 
tainty, so that the accused may be apprised of the nature of 
it, so as properly to prepare for his defence* 

Art. 7. fVluU tf adhering to ike memf—gwmg md aad 
comfort. 

6D.kK, ^1. This was an indictment for adhering to the king^s 
J^^jjj ^ eneiDies &:c. The evidence was of conspirinc: with A. B. 
Wm.' Stone. others unknown, to collect intel]i<rence, vviihii: En£;land 

and Ireland, of the disposition of the people, in case of an in- 
vasion, and to communicate such intelligence to the rulers of 
France. A was iu France, and 13, generally, in Ireland. 
Held, as there was evidence of the common design and con- 
spiracy, a treasonable letter written by B, in pursuance of 
that design, was evidence against all. As where a number 
agree lo commit a burglary, the act of hiia who breaks the 
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bouse, is the act of tliose who watch at a distance. Any in- Cn. 190. 
telligcnce sent lo the enemy, to enable tbetn ui "^liapc ihvh Art. 7. 
attack or delence, though the purj>orr of it may be lo dissuade s.^^^^'^i^ 
them from au invasion, is high treason, and though ihc letter 
&c. be interrupted ; but the jury found Stone not guilty. 

$ 2. This adhering lie. must be proved by some owH ttetj 4 oi. Cum. 
astbo by giving tbein intelligence, by sending them provisions, ^^'^ij^^^ 
end selling them arms ; by treacherously surrendering to them a 3 ^'^^ iq\ 
Ibrt &c. To assist mere foreign pirates, and robbers, who 
attack our coasts, without any commission from their prince 
or government, is clearly treason. To assist actual rebels at 1 Hale's P. 
home, is to levy war; but a rebel is not an pnemy, if an 
enemy is purely a question of lact^ so to be decided by the 
jury exclusively. 

\ 3. Who are enemies. It is not necessary that those aided 1 Hale's P. 
be enemies by a declaraiion of war. Thereiuie, li any of IWi 
the subjects of a state, in amity, have commencedi or have 
made preparations for commencing hostilities against our nation 
or state, those are enemies within the meaning of the wordsy 
as used in 25 E. III. and in our Federal constitution. Hence 1 Hale's P. 
it was held, that the Scots, who invaded England in. Queen 
Elizabeth's time, were enemies, though then there was no Bbc. Abr. 
war between Enj^land and >Scot!nnd. Tt wn'? sufHcfent the Uy, Duktof 
Scots had commenced hostilities jiL^.m^l England, and acted ^^Hb" 
as enemies. And the Duke of Norioik, by adhering lo the * * 
Scot party, adhered to an enemy 

§ 4. So if the French king, in time of peace, send an state Trials, 
array to one of the sea-ports of France, with a design to in- v«i^ 
▼ade any part of the British king's dominions, every French ^ail^^'^ 
subject in that army, would be one of bis enemies. So adhering Vaughaii*« 
to the subjects of a state at war with his allies, is adhering to 
his enemies. As if the states of Holland be in alliance with 
England, and the French at war with Ens^lund, and certain 
Dutchmen fisrht under command of the Frenrh king — they, 
are enemies to England, and subjects of France. For the 
French subjection makes them subjects of France, in respect 
of all other nations but their own, and if such cruise at sea, 
and an Englishman assist tliem, he is a traitor, but not a pi- 
rate, for none arc pirates who act under the command or a 
sovereign prince. So where the fighting is directly against 
an ally, it is adhering to an enemy; as where an English* 
man assisted the French, at war with England, and he fought 
against Spain, an ally of England, this was adjudged treason, 
as adhering to the enemies of England ; for hereby the ene- 
mies of Enirlrmd were strengthened and etirouraged ; and he 
as much aided the French enemy by thus fighting ftiainst 
England's ally, in the war, as by fighting against England 

TOL* VI. 68 
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Ch. 199. herself, in the same war. Ami it was said, it was sufiicient 
Art. 7. to lay the treason in llie words of 25 K(i. iU. Tins must 
mean as to adhering to an enemy^ not as to the overt act; for 
in ibe Siine etse, as stated, post, it is hid dowo, thai loae 
overt ad must be partieuhriy alleged in the iodictmeQU 
These points were decided end settled io Vaugban's case, 
who waft iodicted for treason, in adhering to the Eoglisb king^t 
enc niies, with many subjects of France, enemies of the king; 
and that they did navigate a certain vessel, called Clancnrty^ 
with a desiirn to destroy the king*s ships. Hciil, iliat an m- 
dicuneni for levying war, or adheritii^ to the kinL^'s eueiuies, 
generally, wiiliout shewina; particular acts or instances, is 
not good; for the words of Uiu statute are, and ihtrcof be 
proveably aiiainted by tome overt deedf which comes ifier 
the particulars of compassing the king's death, levying wir, 
and adhering to the king's enemies. And Holt C. J. aski, a 
dtMtinet evert wt, (not alleged,) could not be given b eri- 
deucc, unless it related to that which was alleged, or con- 
duced to the proof of it : but if it conduce to the proof of an 
overt net allcL;e(l, it is good evidence. " As if consulting lo 
kill the king be alleged, any actings or doinu's, in piirsuatice 
of that consultation, may he proved j for it proves ilicir agree- 
ment and consent, and is a fair manifcbtation of the att al- 
leged ill the indictment.'* 
ain^t. II— <^ 5. What adhering to eitemtet. Not aiding rebels; but 
164 169^ this may be levying war. Giving any kind of aid or coofivt 

1 p. c. enemies, is an overt act of adhering to them* Surrender 
as^lkac ing a fort to them for reward, is an overt act of adherios ID 

them ; but not if cowardly done. 

2 Vent. 315, § So eoUstiog a mau, and sending him into the service 
U«nlio^'» of on enemy, is an overt act of adhfrin;:^ to him. But if an 

Englishman reside in a stale at war with England, and gi'^e 
no assistance to carry on the war, this is not an overt ict of 
5Bac Abr. adhering to an enemy. But sending letters of advice or id* 
120. telligence to subjects of a state at war, is such act, though 

the letters be intercepted at the postoffice, and do not gOt 
Sintto, 10. §7* A conspiracy, with intent to give aid or oomlbrtls 
^^aie'aP^ enemies, is not an overt act of adhering to them ; for as the 
K«ll/t9.— 1 words are, is adherent^ an actual adlierence is necessaiy to 
Haw. i>.C> complete the offence. But if there has been such a coospi- 
^ racy, and the intended aid or comfort be afterwar^^^ si^^n, 

the conspiracy is an ovoi t act, in every one of the conspira- 
tors, of adhering to enemies. For there can bo no accessa* 
ries in treason ; then, when all combine to do the act, and 
one or more does it, the treason is, in fact, committed, aiwl 
IDd.83, 86. ajj piiacipals, as aU have a part in it. io adhere tO<WP 
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owo traopt, though the consequeoce of mistaking them for Ch. 199. 
the enemy, is not treason. Jirt, 8* 

§ 8. Enlisiing, or procuring any person to be enlisted into U^-v^v^ 
the service of the enemy, is clearly an act of treason. Rut 2 l)aT.86, 88, 
there must be an actual eolistmeut. to make tlie persuader a Co'nmon- 

. • n 1 on weallb ». 

traitor. 1 Dal. 39. M Cariy. 

And nothing will excuse the act of joining an enemy, or 2Dal. 34fl, 
levying war, bui liie fear of immediate deaili. And see in Uoited States 
this case what conslilulcs treason, by levying war against tiie 
Uoited States, and how to be proved* Same v. Mitchell, 348. 

9. Acting as a soldier, by command of a superior, is no Kelynge. 13. 
excuse for treason, whom the soldier thinks he must obey ; 
for the superior himself is a traitor ; his command, treason ; 
and there, obedience to that command is also treason. 

§ 10. If wsr commence between France and England, and i iinip sr c. 
Eaglishraen are residing in France, they do not adhere to i^?* 
enemies, unless they aid them, or refuse to return home, on 
beins; required so to do, and their continuing in France, after 
so required, is only evidence of aiilierenco. Nor is it nd- 
herence, if an Eni^lishman goes to France durine; a truce ; 
nor if he invites a king, at peace, to invade Kn^'nnd, this 
king is not nn enemy at the time of the act. liui ii a prisoner 
of war do voluiitnriiy swear allegiance to his captor sovereign, 
it is adherence to eiieniies, if during the war ; — but otherwise, 
if done for fear of death. Where several overt acts are laiil ^ Haw.? c 
in the indictment for treason, the proof of any one maintains eh. 46^^* 
the indictment. Foster's C. L. 194, The King v, Lowick; \^''^*^'^' 
same v. Layer ; 4 St. Tr. 718. And the indictment is good, M'f4aiiy,35i 
if one overt act is well laid. Foster^s C. L. 194. 

Art. 8. tdmeriean proceedingt in treason, 

$ 1. A very great proportbn of the English forms and 
modes of proceeding in cases of treason, have little or no ap- 
plication to our country ; for nineteen tweentieihs of the Eng- 
lish treasons have no existence here ; as all as to the persons 
of the king, queen, and heir apparent, great and [)rivy seal, 
privy signet or sign manual : counterfeiting or diminishing the 
current coins and monies, and itnporling money ; aa to the 
See of Rome, Pope's bulls and orders, refusing the oaili of 
supremacy, in regard to the English succession to the crown, 
ftcc., be. But the English forms of indictmenu and pleadings 
in regard to treasons, in levying war, and in adhering to the 
enemies of the United States, are pertinent and useful ; and 
in our pleadings in such cases, have been invariahly resorted 
to. The principles held in Vaughan's case, above stated, to 
wit, that a particular mtert act must be laid in the indictment, 
and proved as laid, and that no other overt act can be proved, 
but as it induces td prove the one alleged, were evidently fol* 
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lowed bj our court in Burr*8 case, nMntioned above. These 
two importont principles run through all indictments for trea- 
son, not only ormercly for the reason mentioned in Vnii^han's 
case, the words in flip statute, nttuinfeH he. hv sonic overt 
deed, but on general principles; for it the accuseil be only 
charged in the iiidirtmenl, with levyinc; war, or adherins: to 
enemies, it is generally iinpossible for hiin to prepare in nine, 
for bis defence, gainst a charge general. But it is obvious 
on the sound principles that govern in pleadings generally, and 
espeeially in capital catest that some specific owert act be pai^ 
tictthrly slated- io the iodietmeDt, to which the deft, is to an- 
swer, and to no other, but as others may prove thia one staled ; 
and of course the trial is confined to the question, solely, — U 
be guilty, or not, of this overt act, specially laid and described 
in the indictment f And the jury's verdict, and the judgssaat 
in the case, can relate to no other act of treaaoo. He most 
be found guilty of this, or acquitted. 

2, It is an esseniial rule in England, and here also, that 
the deft, be inquired of, if he has nny thing to say in his de- 
fence ; and it is error if this niquiry be not made. 

§ 3. So in both countries, if a jury bu s\\ orn to try a trai- 
tor, it may be wiihdrawn by his consent, anii then a second 
jury may be sworn to try him. Held, by nine judges a^iost 
one. He, at first, pleaded not guilty ; and a juror was with- 
drawn to let him io to plead to the jurisdietioQ ; tbia overrul- 
ed, he again pleaded not guilty ; and being found guihy, he 
moved in arrest of judgment, on the ground a man camMH be 
arraigned twice in a capital ease ; hut the diaaeniing judge 
held, totis viribns, " that no man can be put twice upon the 
trial of his life for one and the same crime; mt even by hb 
own consent." 

4. This was an action of debt on a bond against the deft, 
attainted of treason, by cause of a j'ldge, his counsel moved, 
thai he might be discharged, because so attainted, and hts 
body, and his estate were the king's. Held, he was liable in 
this civil action. This principle is equally good law in tbe 
United States. 

^ 5. Held, that a person bdicted for treason is entitled to a 
copy of the indictment, and a fist of the witnesses liar the 
ciown, and of the jurymen, ten days before bis artaignmeot; 
and it is treason to attempt, by inUmidation and viofonee, to 

compel the repeal of a law. So the principles of this ca^e 
are adopted in the United States ; and they result from the 
general principles of our constitutions and laws. 

§ 6. Attainder for treason does not forfeit tbe estate of tea* 
ant by the curtesy initiate; but does of tenant in tail in fag- 
land. 1 Cruise, 51, in, 600| bbQ i 4 Cruise, 63. 
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" If an indictment be for levying war, nnd that made the Ch. 199. 
treason for which the parly is indicted, in that case it is local, Jirt, 9. 
and must be laid in tlie county where, iu truth, it was." v^'V"^^- 

§ 7. 13y this act, if one, indicted for treason, stands niufe, a Mass.ict, 
jury is immediately impaunelled to inquire if so by the provi- n77.— 
dencu ami act of God, or fraudulently, wihuliy, and obstinate- JJ"J^ 
ly ; if they return the iornier, he is remanded ; if the latter, 
the court causes the plea of not guil^ to be entered, and goes 
to trial oa it. 

§ 8. Aod hf this act, if the prisoner stands mute when in- Umt, aec» 
dieted for any other capital oflfence, the court goes to trial, as 
if he pleaded not guilty. As to treason against the United 

States; see also Synopsis; and Ch. 331, a. 7. 

^ 9. By section 29 of this act, any person indicted of trea- Act of Cong, 
son shall have a copy of the indictment, and list of the jury ^•80,1790. 

and witnesses, three days before the trial &tc. 

Many leiral opinions ri spectin^r treason, will be found in the 
trial of Judge Chase, for his conduct in the case of Fries, 
indicted for treason i as also Vigol, Mitchell, hnjo. stated in 
Ch. 222. 

The French Penal Code iD variably defines and states the 
acts that amount to treason, aud crimes against the state, nnd 
punishes treason with death and confiscation of estate, saving 
the rights of creditors, and some family rights, &ic. But by 
this code, these punishments are eitended to all intrigue and 
correspondence with enemies by a Frenchman, to fiivour tbeur 
operations against France, or her allies. Article 75 to 79. 
Soto those entrusted with or officblly apprised of, the secret 
of a negotiation, or expedition, who shall betray it to a hostile 
power or to its agent ; and to several other cases. 

Art. 9. Mixprlnon of treason. 

§ 1. By this act it is enacted, *' that it any person or per- April 30, 
sons having knowledge of the commission of any of the trea- i<yo,sec. 2. 
sons aforesaid, shall conceal, and not as soon as may be 
disclose, and make known the same to the president of the 
United States, or some one of the judges thereof, or \o die 
president of gov ernor " of a particular State, or some one of the 
judges or justices thereof, such person or persons on convic- 
tion shall be adjudged guilqr of misprision of treason ;" and 
be imprisoned, not exceeding seven years, and fined, not ex* 
ceedtog $1000. (Spelt by Congress, attcprtfon.) 

§ 3. This act provides, that concealment or keeping secret Mau. act, 
any treason, be .deemed and taken only misprision of ^r^^" '"^^J' *?'^^* 
son ;" and the offender forfeits to the State his goods and KMv'flAct** 
chattels, and the profits of his lands during his life, and may of Maine, 
be imprisoned, not less than two, nor more than five years. ****^* 
Section 5, if any one know of any treason to be committed. 
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Ch. 199. (and is not party or consenting to it) ; and shall not, in a rea- 
Art. 9. sonable time, inform thereof, on oath, to one of the justices of 
ihe Superior Court k,c., or some justice of the peace, to ;he 
end to apprehend the olFender, shall be deemed to be iuiliy 
of misprisioD of treason, or coocealroent of treason, (aplt 
4 Bi. Cum. mUprition,) MisprisioD or ooDcealment of treamo, is tlw 
1 19, 121— same io Bubstance io e?eiy State. It is from the French word 
p! a 5^^' fi^tp^f * neglect or cootempt : is a high oflence in our Inr ; 
East's C. L. and according to Blackstooe, misprisions are all such high of- 
189, 14U. fences in the English law, as are under the degree of csphsl, 
but nearly bordering thereon. He says, misprisions are of two 
sorts or kinds: 1. Nej^ative, where something is concealed 
that outrht to he revealed: 2. Positive, wliere :ui act is done 
that ought not to be done. " Of the first kind is the misprision 
of treason, consisting in the bare kuowledt^e and concealment 
of treason, without any degree of assent thereto; for aoy 
consent makes the party a principal traitor, as the conessi* 
roent which was construed aiding and abetting did at ooamioB 
law." By statute, a bare concealment is a misprision. Bot 
if there be any probable circumstance of assent, as if oos 
goes to a treasonable meeting, knowing before band that s 
conspiracy, is intended against the king ; or being in such com- 
pany once by accident, and having heard such treasonable 
conspiracy, meets the same company ns:ain, and hears more 
of it, hut conceals it, this is an implied nsscnl in law, and 
makes the concealor guilty >)f principal liigli treason." Mis- 
prision in the English books often means prcmunire or coo- 
4 Bi. Com. tenipt. It took its rise from the power claimed by the Pops 
lOB, iifl^ in England, and to suppress this power sundry statutes were 
passed ; " and the original meaning of the oflence called jprs- 
minitrfy was the introducing a foreign power into England." 
But this word now is applied to very difiercnt offimces; ssd 
never has been of much use in the United States. 
4«**°kS* conceal a treason, thou2:h made so by statute, is a rall^ 

'y"l*»*'»*8 pf ision ; and if A know of a treasonable design, and of the 
persons concerned, it will be misprision lliough he say, gene- 
rally, that iherc is a plot; for he ouj»ht to discover all that he 
knows of the alFair j for notwithstanding his saying, there wffl 
be a rising, or that there is a plot &c., both the treason and 
8 loit Jd8. the traitors are concealed by him. But one caonot be goil^ 
of misprision without knowing the design and the persons; bst 
it is treason, knowingly to receive a traitor and comfort him : 
so to assent to it ; and if any one do a thing, shewing he likes 
Kciyrge, 12. approvcs the traitorous design, he is a traitor ; lor all are 
— U^.C.1S7. principals in hij^li treason, who contribute towards it by actual 
approbation and Sir Everard Digby, in the powder Ucasoflj 
Keiynge, 17. ^^q^ y^^ith the traitors, and heard their design, but upon the en- 
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dcnce it was not provod that he said any thins;, or ncied any Cfi. 199. 
thing, yet he jiuliinicnt of treason ; but it is to be infLrred, Art, 9. 
he knew betorehaiid lor what purpose the meeting was to be ; ^^v^^ 
for it is said in the same page, that " if a person not knuwiag 
of tlieir design before, come into their company, and hear 
their discourses, and say nothing, and never meet with them 
again at their consultations, that concedment it only mispri- 
sioo of high treason." 

^ 3. If A tell B, generally, that thefO will be a rising, with- Kelynge,2].- 
out acquainting him with the persons wlio are to rise, or with ^ 
the nature of the plot, if B conceal this, this is no misprision 
of trcitson, because he hath no knowleds^e of tlie treason } 
for a man cannot be said to conceal what doth iioi know. 

^ 4. Id an indictment for treason, the woi tis contra itgianiue 2 Saik. 630, 
sucL debitumy are essential, and judgment will be reversed for JjJ^*'* 
waul of them ; and indictments arc not to be supplied by in- 
tendment. But surplusage in laying too many eeerl acts, or East's c. l. 

J -L* 1 • J » ♦ • ^ • ^ 124.125 126 

in desenbing any one, may be rejected* So it is sumcieot MveraicMes, 
that the wstri act was oommitted before the indictment was aod lao, 18& 
found, and in the county in which laid ; and after proof of an 
overt act in the county in which the treason is laid, evidence 

may be given of any other overt acts of the same species of 
treason in other counties. One witness is sufficiant to collat- 
eral (acts, as the place of the accused's birth &:c. 

vj 6. IVhen writins: is an overt act of treason or not: is so l ostcr's C.L. 
wlu n clearly relative to any previous formed design oi de- 81— 1 
thiuning and murdering ihc king, though not published, and Hale's r. c. 
may be read in evidence as overt acts of treason, being spe- 
cially laid in the indictment. As were the papers found in the ain), Evid. 
custody of Lord Preston, on his way to France, so read in byLofll,9a7. 
ikis trial, as being in relation to his previously formed design of 
treason ; but not if not published, and no such previous formed 
dcF'irn ; as Sidney's case, and Peacham's case. 

So writin;;s published, as to levying war &c., are overt acta 
of treason ; and in Preston's case, papers found in his custody 
after he had gone on board a boat, on tbo Thames, and was 
in the act of going to France ; and Ins conduct evinced evi- 
dent circumstances of fear and concealment, which argued the 
intent of his voyage to be of a Ske nature, with diit which the 
letters were called for to prove, so read without proving hand 
writing. On this case Lorn justly observes, that the point here 
was not a case of mere custody, as in Sydney's case ; but a 
case of custody and conveyance connected with the overt act 
laid in the indictment, of passing on the sea, and departing 
towards France, with intent " to deliver tiio traitorous instruc- 
tions, in said letters contained, to the king's enemies in the 
said kingdom, then at war with £ogland." See Ch. 197, 
a. 0. 
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Ch. 199. In Ireland, two v\itnesses arc not necessary in caSMOCk^ 
^^ri, 10. treason. Cun in's f.ife, page 248. 

^^-y-^^ Art. 10. Public r/uniitersj agents^ <^c. As ariibassadors, 
minister:} pleoipoteatiary, &lc. represeat their sovereigns, aad 
the florereign power, crimes by or against them, nearij aOfect 
the state they represent, or to which they are feat* TbM 
crimes are of two sorts: 1. Those conmiitted io viohtioBsf 
their privileges : 2. Those committed by them. 
^^'^U^^^^ $ 1- By this constitution, the President, with the adviee and 
States, art 2, consent of the Senate, has power to make treatiei, pntided 
sect. 2. two thirds of the Senate present concur; to nominate and ap- 
point ambassadors, other public ministers and consuls. He 
shall receive amba«is;idors and other public niinisters. Ser'ion 
3, the Federal judicial power extends to all cases (atuon^ 
others) affecting ambassadors, other public ministers, and coo- 
8uls ; and in all cases affecting ambassadors, other public min* 
iaters, and consols, the Su pretne Court has onaioal jansdictiQBt 
Aft 1, sect 9. u tiiie of nobltity shall he granted by the United Sttte^ 
and no person, holding any office of profit or trust oedsr iImm, 
shall, wtthout the consent of Congress, accept of aaypmei^ 
emolument, office, or title, of any kind whatever, from ley In^ 
prince, or foreign state.'* 
^*^»s**^Aiu ^ ^* ^® ^^^^ section of this act, no process or writ can 
lo^nso. o*^' of the courts of the United Slates, or from any 

CO !T t lit a particular State, or of any judge or justice therein, 
** whereby the person of any ambassador or other public min- 
ister of any foreign prtuce or State, authorized and receired 
as such by the President of the United Slates, or any dosMiici 
or domestic servant of any such aoDbassador or oihsr pnUic 
minister, may be arrested or imprisoned, or his or thsir gpn^ 
or chattels, be distrained, seised, or attached, such enter 
process shall be deemed and adjudged to be iMterty ooO lod 
void to all intents, constructions, and purposes whatsoever." 
Spcfion 25 J and any person f^nins; oirt '-nme, "and all al- 
lornj( s or solicitors, prosecuting or soliciting m surfi case, anH 
all oliicers executing any such writ or process, bem,^ thereol 
convicted, shall be deemed violat es of the law ot iiatioas, 
and disturbers of the public repose, uud be imprisoned, not 
exceeding three years, and fined at the disoretioo of tiiecosrt. 

^ 3. This law is so plain, and so clearly secures the essop- 
tions of fereign ministers, resident here, Aeir do mei tics am 
domestic servants, their goods and chattels, from arrests aoi 
attachments, that no comments need be made npon it* Tl0 
protects them from suits. 
iSI'aM,"** ^ 4- ** The rights, the powers, the duties, and tlie privil^^es 
UmI of ambassadors are dptormined by the Inn' of nature and na- 

tions, and not by any municipal constitutions." *^ Tbeir if^r 
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tioiis ara M gubject to die ooBtvoul of tbe prirato kvs of ibe Cb. 199. 
MO wheroin they are appobtod to roside.*' Tboy uo not to .ilW. lO. 
bo proMCutad lor toy dobt or coii|r«ot in tbe ooiirti oC thio «^^^v^* 
country in which they fOlide. 

^ 5. lo thii oasoh to ambassador's serant arrested, waa stm. 791, 
discharged on motion; and held, it was not necessary he should ^^'^i 
lie in the ambassiidor's hoase ; hut that he must do some ac- Raym. 
tual strvice therein, to make him a servant; and he most be 1624— i W. 
bona f -r moatal and domestic. " Tbe deft, was retained by ^^^^^'i^SL 
tho '^didiiiiao envoy, as fiis masicr ol' the horse:" so "neither 
a domestic nor a memal servant." Deft, not allowed any 
privilege. 

6. Aq ambassador owes oot even local allegiance to the ] bl Com. 
prioee to whom be ia ieiit« 

7. The conifBoo hiw foeogeises tbe rights of amhessadorsa 4 Bl. Coiii.70. 
end iflaoiediatety alops all pseeesa moA out against theiil. 

$ 8. Our act of Coo grea s extends not to any inhabiiaot of Aet of Con- 
the United States who oootnota debts before he enters 
service ; nor to any such serrant or domestic, unless bis name m^st/ss. 
be first registered in the office of Secretary of State Uc. Fine 
• and imprisonment is the punishment for assaulting Sic. a minis- 
ter, or making any other uitraction qf the law of aatioQSy by 
qS ring violence to such minister. 

9. If a chapiaii) to aii ambassador do no duty in bis house, 3 wiU. 20, 
be shall not he protected. 8e«coinb v. 

§ 10. If on Liigliiihuian be a secretary lo a foreign anihas- 5"vvns*33 
sador^ and at tiie same time a purser of a ship of war, he is not oaiinK r. ' 
protected; lor be oannot serve tbe king and minieter both to- ^^V"'.r' 
getheTi aiid lo in iaet ia not a servant of the ambasaador. 4 * *' ' ' 
Bum 3015, Heatbfield 0. Chiltop. 

^ U. An Englieb seeretary to a foreign minister la privi- iw.BI.471, 
leged from arrests, though formerly a trader, and now under ^* 
very suspicious circumstances. 

On the deft's. affidavit, stating he was truly employed by 3 d. LT.. 79, 
the Swedish minister in London, as his secretary, in transcrih- 80,lloplun« 
ing state papers rehuive to his t fubassy 8ic. ; held, the deft. J^Jf 
was privileged from arrest, ihoniili his name was not registered 
at the office of either of the Secretaries of Stale. 

Held, a person wlio had been coosul-goneral from ihe Purte, 9 East, 447, 
hut was dismissed several inonllis before, and another appointed Mardiall v. 
in bis pkee, was qot privileged from arrest, though not noti- 
tifiad of hb diimlinK 

f 11« Tbe puUie miniftar of a state ia uanally a peiaoa who Marten's taw 
iaebaifad widiita ^bUe affinrB at a foreign court; though 
aometim^a tbe name ia ippUed ie ministers of state at hone* Many author* 
It hu kma tntfar obiwnrMttbat tbe United States of Ameri^, tk^^ '^'^^^^t 

also Gtx>tiu9, 

TaHsl, MMoiffi many particnltr eases, c!te4 by Mactea's D» Real. 

vou n. 69 
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Gh. 199« ihougb out of Europe, have fullj adopted the European sjrt* 
Art, 10. tem in nlatjoo to such imoisters* The right to send them if 
x^^^^f inherent in the right of flovereiznty ; and lo this purpose, every 
state is sovereign, that can make peace and war, and form li* 

liences in its own name. To this purpose, neither of otirindi- 
Tidual Statps !« wverrign, nor was it under the old confedera- 
tion. Wherever tlje sovereignly of a state ceases, this right 
ceases. All those, and tiiose only, which can send public 
mnnsierSy can receive tiiein. As each sovereign has a rigiii 
to refuse themi so be may presoribe the terms on which bs 
will admit them, and of their residence* 

{12. Different grades of pMie mtftwlm. In former tinM 
there were none but ambassadors. In the private concerosof 
sovereigns, agents were emplojred, and often deputies, at Con- 
press. But in the 6fteenth century, ambassadors became inin- 
istei s in ninny casps, under ttie titip of residents; and soon after 
agents becotm' ch'irgcs drs (ffj'tnrrs. Now between ambassa- 
dors and rt'sidenls, envoys wrc employed. Ambassadors extrt- 
ordinarv l]:i\e ever held the first rank; they have heen viewed 
as represeniiug the sovereign; but miuibiers of liie second 
gsade only as representing Me t^fmm of the aovereign. Ss 
envoys and ministers plenipotentiary are of the eeoond degiree 
or Older : Of the third, are ministers resident, residents, ssd 
lohrislers dUu^ det i^niret. To manage private or snnfl 
afiairs, agents, residents, counsellors of legation, titulary agents, 
are usually appointed ; and are all excluded frem the titles, 
immunities, or privileges of public ministers. So depnt'c?, 
often employed in conventions, are not properly public iviiius- 
ters ; they are sometimes sent by towns or colonies to their 
sovereigns ; so were agents frequently by our Colonies. Not 
only crowned beads, but republics, as Genoa, Venice, tad 
even Haha, and German States, ineloded in the empire, haia 
been, and are, allowed to send and reoeive ministers of sO o^ 
ders. But there are some exoeptions as to the Irigbest order. 
Each order may have a retinue or family according to itt raakj 
this is mentioned always in the letter of credence ; as the 
authorities given nre in the full powers. As to instructions to 
ministers, they keep tiuTu jn iv;i(e, or not, a- cording to circum- 
stances. Strictly the title of excellency belongs only to am- 
bassadors, and lorinerly they alone had public audiences; now 
of various kinds. Generally residents and charges dcs affautt 
only deliver their credentials to the minister of stale. Al^ 
•n, m these various respects, as wdl as in r^rd to piecedenM 
in rank and visits lie., no certain rules can be laid down* So 
flsoeh have usages, and customs, and laws varied from time to 
tune. So very difierent have heen the difoent tanks ainl 
claims of numerous sove^gns j and m mny natters lemffl 
the flobject of contioveny. 
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§ 13. As la l4e invxolabtltty of miniiiert in different tUlM' Ch» 199. 
M#* On a general principle of national law, all foreigners jSrt, 10* 

entering into n State, are under the protection of that law ; f~ 
but public ininistfMs all orders are peculiarly so; tlicir per- Bynker- 
sons are inviolable, from the time they enter the terriiory till ^ g. J.* 2, J 
ihey leave it, in all christian countries. On the exterritorial 6-. c. 11; 
principle, comuionly, the minister, his retinue, his house, and ^"^g"*'^^ 
carriages, are conndmd, with regard to the rigliti of tove- Mart'en sLaw 
xe^nty, as out of the territoiy where be resides, and as being or NatioM, 
io the state firoett which he is sent. All these, and his prop- ^ ^ 
eny appertaining to him as mkutier, are exempted from the 
civil jurisdiction of the state to which he is sent. Hence, a 
public minister can be cited before no tribunal, but that of tfie 
sovereign who sends him, excopT, 1. Wiiere he is a subject of, 
or in the service of the state to which he is appointed : ex- 
cept, 2. Where he voluntarily submits to its jurisdiction, by 
suing or pleading in its courts; 3. As to nny property he has, 
not belongbg to him as tainister: 4. Or alter his mission is 
termioated, and he owes debts, his property is liable for them, 
*and it is no crime against the kw of nations, to setie it ac- 
cordingly. 

^ 14f EMmptiant from criminal jurudktton. Though a MaritnliLaw 
public miinsler commits a crime, the law of nations exempts ^f'^S^^ 

him from punishment where lie reside'^, for bis sovereign's Bynker- 
sake, and that his aiikirs there may not sutfcr ; ( xccpt, how- sbwk- 
ever, some crimes of a dangerous nature, and inimediatcly 
against the snd'iy of the state. In such a case he may be 
even put lo death as an eueiuy , but some doubt, and such 
puoisbment is very rarely indicted in chrisdan countries. Il 
he commit a private crime, the usoal course is to request his 
recal $ if against the state, he may be imprisoned till the dan- 
ger is over, where it is pressing; if not so, and not tmsafe, ha 
is sent home. The same resson does not apply to his retinue. 
There is no great danger or inconvenience in subjecting them 

genernllv to the crimin^il jTirisdiction. 

A public iDiiiJster cannot pass a criminal sentence, and ex- 
ecute it on his servants ; nor is his house an asylum^ hu\ lor 
himself, his wife, and retinue ; his carriages he uses, as minis- 
ter, cannot be searched. His wife, in modern limes, has 
immunities, privileges, and precedence, in like manner as her 
hnshaud* But gentlemen who accompany him, but who form 
ao part of his retinue, have no immunities or exemptions 
wbateveri in criminal or civil cases. But his retinue includes 
•ecretaries of embassy and legation ; nor, howeveis dbe pri- 
vate secretary of the minister. His liability for imposts, seems 
to be uncertain : bnt he h clearly linMe to be tnxed for his 

real estate he occupies, and for all sucii movables lie has not 
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Ch. 109. as minister. So he is litMe to %\\ toUs oil fMpibs, 
^rt, 10. bridges, he. ; ftnd also for postage, especially, if not colreeied 
\^0- I • as public roveniie : for in these rpsperts he ha^ n fjmd pro 
quo. The imniuDiiies ot himsell, ian^ily, and retinue, cease 
after his mission is finished or ended, in any form, if he or 
tiiey stay in the couiUiy a considerable time after Ins func- 
lions have ceased ; for then it amy be presumed, that he, or 
tfaote of ills retittiitt iHm io ranjiii wttm lo hm viewed » 
iDbftbiUMfs. Fonlier, die imnwiMB^ of ilie nuDtttmr In^, 
«re coofioed to Mm wiioteDdt> sod to bitn to whom sem$ nd 
have no rdtlion to a third sovereign or power ; therefore, if 
he pass throogb Um territories of such, be m Hoblo ia ciiil 
end criminal cases, as any other foreigner is. 
IToIi on Li- '5, 15. LiMs on furrjirn nopereismjs 8iC. This was an in- 
bcls,}). 87, formation aeainsi Lord (icorLrf GorHnn. for a seditious libel 
Gontoo. * ^ newspnper, on the qtiecii oi Fran< o, in 1788, reflecting 
severely on her as the leader of a faction in France, and ou 
others, as her insidious agents. Verdict, guilty. The court 
observed, that the object of the pubioitioii h&Sai^ «» ntdedk 
eniinaiitiee between EogUod Md Frtftce, by the persoiif 
abuae of the flovefoigo of one of the DttiooSy it ww hig|UT 
tieoesMiT to repress an offence of so daogOMe « nature. A 
treaty of commeffDo had theo joat boea eo D clu d»d benvscs 
the two nations. 

Holt on Li- ^ 1 r>. f. 'hcl on the emperor of /?w»s?<7, Pnn!, stating be 

bels, p. 88, |jad *' rcntiercd himself obnoxious, by various acts nt ivrannv, 
Bss V Vint 

* and ritliciiloiis in the eyes of Kurope, b} his incoiisistrnry. 
He hath lately passed an edict, probi biting lite exportaiiou ol 
deals, aud other naval stores. In consequence of this ill-judged 
law, a hundred sail of vessels ere likely to retum is iw 
ooyotiy widiout freight.'* This libel was charged es hmg 
been pobKshed with the inteofioii of traduf iog said ettpsMr, 
end distarbing the Ineiklshtp subsisriDg between the two ac- 
tion?, and In the great dane:er of creating discord between 
thp l<in£; of Great Britain add the emperor Paul. Daft, was 
found guilty, A. D. HOI. 
Holt on Li- 17. Lifiel ou Bdininarte. The information ^tntcd, that 

beiB, |». 89, before the libt I \v.?s pubiislied, peace and friendshij' subsided 
PeltiSw'**' heiween Great Britain and the French Republic, and before, 
and at said times, he was, and is, first consul of the said le- 
puMic, and as suoh, the chief megistrste of the seme IK. 
That the deft, roteoding to traduce, d«fatae, sftd villify bifl 
and to bring him into hatred and coMempt, es weN emoag die 
Hege subjects nf the British king, %$ among the ciliseiis^ 
the said republic* by force and arms to deprive him of Ns 
consular office and maerisiracy in the said rept»Mie, and io kill 
and destroy him i and also imlawlully and -naiteiousiy de- 
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vising, as much as In hiaii» said Mtier, lay, to intermpt, dis- Ch« 199* 
turb, and destroy fke friandrfiip sod poaoo subsistkie Art. 11* 
tweeo tbe said lord, tbo king, and his mbjeets, and the said s^^>r^^ 
NftpoleoD Booapaite, the French tvpnblic, and the cidsens 
thereof; and to excite animoflily, jealousy, and hatred, in the 
said Napoleon Bonaparte, against said king and his subjects 
2tec. The inibrmation then stated the publication and said 
libel at large. The material parts, spenking of Bonaparte, 
were, " Oh [ eternal dissracc of France ! Csesar, on the 
banks of the Rubicon, has n!!;ninst bim, in his quarrel, the 
Sonnte, Poinpey, and Cato ; and in the plains of Pharsalia, 
if f ortune is unequal — if you must yield to the destinies— 
Roino, in this reverse, at least, there remain to avenge you, a 
poniard among the last Romans/' And in another part, 
speaking of Bonaparte, Peltier said, As for nie, far ftoni 
envying hit loif let him na me I consent to i t - hi s worthy 
soocessor, carried on his shield, let him be eleeted emperor. 
Finally, and Romulos recalls the thing to mmd, I wish, that 
on the morrow, he may have his Apotheosis. Amen.** Deft. 
Was found guilty. Lord Ellenborough observed, (among other 
things,) that every publicatioo, tending to intermpft the friend- 
ship between the two cotmtries, by defaming the persons and 
ch.^^acters of magistrates and others, in eminent situntions of 
power nnri dignity in other comitries, inconsistent with amity 
and friendship, is a UbeL Referred to the cases of Gordon 
and Vint, above. These cases hold a stricter hand over libels 
than was formerly done in England, and than has been done 
in the United States. 
AftT. 11. Ambassadors, hmo vunishahh for crme§ or not, 
f 1. Some argue the right of ciTil gowniMnt to punish 4 Bf. €001.0; 
even foreign ambasaadovs lor crimes against the divine laws 
of nature. But, in fact, it never has been exercised by any. 

^ 3. In this case, the consul of Genoa was indicted for 2 Dai. 207, 
sending anonymous and threatening letters to the British 5^*^ ' ^jr^^li 

• • . J c J 1 '^1 • ^ Court United 

mmister, and some citizei^s of Philadelphia, mth a vtew to states v. Ra- 
extort money. Held, he was indictable in the Circuit Court vara —Holt 
of the United States ; and though there was no positive statute gS^jJi****' ^' 

on the subject, that the consul is not exempted. He was 
pardoned, on condition he give up his commission, and exe- 
quatur, 

§ 3. If an ambassador grossly offend, he may be sent 1 Bi. Coai. 
home, and accused before iiis uiasier." This exemption clear- ^»*H. 
1^ extends to mala prohihita, as coining kc, but not to mala 
«« fs, as morder See. It seems reasonable, if he commit a 
'Crime against the law of reason and natore, ha sboidd lose bis i^"^ 
privilege, and be punished. But the' modem pvactica is, gaM^ tiMw. 
ally, otherwise. 
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Ch. 199 $ 4. It was certainly mneh more the practice b former liiiia^ 
II. to piiniab foreigo minislen for crimes in the oooniries to which 
^^'^v^w/ aeoty thao at the preaeot dayi for several reasons. In modem 
times, much milder maoners and notions prevail amongst most 
nations, especially of Christendom. 2. Coospiracies aad 
crirnps have become much less frefiuent llian in more ancient 
irnes. 3. Tlie rigiits of nations, and the rights and (iuilesof 
these public agents, are now far better understood, than even 
a century past. But whether the right to punish in these 
cases, is exercised or not, it is still a material question, how 
far there is a right to punish or uot, ambassadors, for crimes 
committed in the countries where they are received. 
1 Hale's p.c. § ^* I*^ seems pretty clear^ that if one of our citiisDi 
M^Dr. Sto** moves to ft foreigo coontij, sad settles there, witboottiM 
ly f eaM. consent of his government, aiMl then u sent ambssssdor fion 
that country to this, and here received, here he may be gnl^ 
of trr isoO| because of bis former allegiaoce, he caimoC sbaln 
off. Dr. Stoiy had sworn allegiance to the crown of Spaia, 
but was condemned and executed in England, bis ottivs 
counfry. 

lHale*»P.C. § G. 2d. But it is also clear, that if n foreign minister, not 
••i an American citizen, be sent to the Lnited States, and be 

here received, he cannot be guilty of treason ; not merely 
because he represents a sovereign, for that was Dr. Story's 
case ; hiiC because he cannot owe allecianre to iliem ; nor 
cuu he be indicted for a crinne contra Ugiantud sute debUumf 
though he may be treated as an enemy, and in some cases, 
as a felon, as if he commit marder. Hale says, thst those 
who are the most strict after the rights of ambassadors, yet 
seem to agree, that if he" eontpire &e ramtif nf a rM&om 
in;., mid laeiuaUff attempt it, though the futt efl^t do nst 
ensue, " yet he may be dealt with as an enemy, and by ihe 
law of nations be may he put to death ; as if be should stah 
or poison Uie prince, and yet doth not kill him; ornise an 
actual rebellious army. 
Camden's % 7. 3d. Rut if he be guilty only of a bare conspiracy ta 

Elk. Sub. raise a rclicllioii, or to chai]:2;c the L^overnment oi ilie country 
BoM^me! '^herc he resides, but his conspiracy or attempt is inconsum- 
mate, it Is doubtful how far he can ha piini-hcd hy this coun- 
try. But in the case of the bishop of lioss, it was held, by 
five Doctors of Law in England, he might be ; for they 
held, he had, by ^ the law of nations, and by the civil law ii 
the Romans, forfeited all the privileges of an a m bassador," 
and was liable to panishment. He was committed to the 
Tower, bnt no crimhial process issued against bioi as aa 
enemy* 
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^ 8. JlfemloMi, tin Spaoiali ambuMidor, Ibatered and en- Ch. 300b 
oounged treason in England ; but was only sent away« Tfaia Jhi^ 1* 
abo was the case of Lord L'Aubespine, the French ambaasa* v.^^v^^^ 
dor, who conspired the queen*i death* Many oiher cases of 
the kind are found in our books, in a large part of which the j^n', ywj^^ 
right to punish, in such cases, seems lo have been claimedi Sub. Anno 
but, in general, not Lxercised. iJAub^* 

§ 9. To insult the secretary to a legation of a foreign min- pine's case, 
ister, is a violdiion of the law of nations, and puiubhable by i Oai. in, 
fine and imprisonment. But the otlcnder, though convicted, us, Hespub* 
aiid tljough claimed as a subject of a foreign power, cannot 'j^'J,**^ 
be given up on such claim, except in some special cases, for champs, 
the public good* Nor can the convicted o&nder be imprison- 
ed till the formgn sovereign otiended, declares he is satis6ed; 
as punidiments must be certain and de6nite, in all respects. 
The law of nations protects die person, house, and eoantet, of 
a minister ; and menacing words in his house, lo his secretaiji 
b an oflboee agpunst the kw of nations. Part of our law. 



CHAPTER CC. 



FELONT. 



Having in chapters 198 and 19D considered crimes against 

religion and morality ; also treason, and misprision thereof, 
with their punishments, I now proceed to crimes ni the next 
order, that h, felonies. Crimes felonious are iiuineions in 
oui laws, but far less so than in most old countries, especially 
Great Biitain. 
Art. 1, Felony, 

^ 1. fVhtti ii felony hy our lam. Some felonies are so at 
common law ; some are made so by statutes. This word has 
had various aseanings. Sir Edward Coke says, that ^ treason 
itself was anciently comprised under the head of felony." 

§ 3« Accoidmg to Blackstone, felony, in the English law 4 Bi. Con. 
comprises every species of crimes which occasioned a fof^ ^> ^ 
iMire of land and goods, at common law. This most com- 
monly happens in those crimes for which a capital punishment 
either is, or was, Itoble to be inflicted; for those felonies which 
are called ciergiabiey or to whiah the benefit of clergy extend- 
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Cb. 200. ed, were aocieotly pvniah^le wUb death b all lay or unlem- 
ArU 1* ed ofieoders; Uioucb iiow« by tbe statute law, that puoiibiiMal 

is for the first ofience universally reoilted, all ofieaces oov 
capital nro in the same degree. Some other offences not 
pun'ishable with f!c;\ili are felonies, as suicide, homicidt by 
chance-incdiy or self-delence, aod petit larreny ; ihese are all 
felonies as they subject the committers of die in lo forfeitures. 
Tbe word is TeuloniirC, aud frorn /c or /Ir, iliat is, Uiefeud,iad 
2oji, the price or value ; there ioi c, the price or lorfeiliin of 
the ieiid or feudal fise estate^ The ori|;nai lAeaBii^ tfam^ 
was a crime, the eooiequeaee whereof was • forfekera af ill 
his lands or goods, or both ; and in tioiB came to be applied 
to the offence itself. So an ofieaee loay he puoisUed wiiii 
death, and yet be no felony ; as heresy, or standing mute, 
neither of which works a forfeiture. In England " in oil felonies 
wfiich are puutshable with death, the offender loses all his 
Liiids in fee simple, and also his goods and chatteU. lu suc^ 
as are not so punishable, his goods and chattels only." Bj 
very aocieat law, a bare iutentioa to commit a feiooj VM 
puoiabahle as felony, when it miaaed its effect ihroogb chtnc* 
or accident : 1 Haw. P. eh. 25, p. 65 : for •oTiialsi it* 
jniteftolttr pro facto, 3 lost. 161. Aod oow such ioteDtioDiaif 
be severely fined. Id. But must not such intention be proni 
by some acts or attempts to commit the crime ^ 

^ 3. Modem fflomj. " The iden of felony is indeed so 
generally connected with that of capit;Ll punishment, thai we 
find it hard to separate tliem ; and to this usa^^e the iutarpre- 
Uitions of the law do now conform ; and therefore, if a statute 
jnake a new ollence felony, llie law implies that it shall be 
punished with death, to wit, banging, as well as with fiirfeitarei 
vnleaa the eibnder prays the benefit of elerg^^, which all fthv 
are eiflitled once to have, ttoleas the aane la watpmBi^ takes 
away by statute." Fehmy ia new used tn Mffu^r ^'9^ 
crimes beUiw treaaon. 
B«u^.F.a2. ^ 4, It is a general rule, that when a treiptia is turasd 

statute into a felony, the trespass is merged. 
IHa]. P. C. ^ 5^ n Every man is hound by law to pursue a felon, and 
if he makes not pursuit lie is finable," but not a felon. "But 
if A coiiiiuit a felony in presence of B, and B never ttkei 
him, uur attempts it, tiii:i i& not felony m U Hot B hid Mi 
not in his custody." 
4Bi.Goii. f 6. AitatMie whiehll|akaaalloffB■cealeiooy,gimitiQ- 
^ ' cidenially all the propettiea of a fobwy at cemam law. M 
eommoii law, oetit lareeiqr was pupiMd by whippiqgi » 
grand larceny by death. 
«Bi^ Abr. J 7, Thus (alooy is understood generally in tbe Eosiisb 
^'^^ IftW} tn4 BtMii iiy%lh0 BMiana of iiteryniio 



Digitized by GoQgle 



FELONY. 



beguQ in the camp, io this way : aneieiidy wbea nen went to Cu. 200. 

vir, ooi being paid and supplied by the public, as at present, ^ri^ l. 

eaefa one ctrriod bis own pr ovisioBS, and it was ibuDd nec4»- y^^^""^ 

eaiy to secure each ooe io tbe possession of bis own, by very 

strict severe laws, or the camp had been ft scenf of rapine and 

eoofusion. It was, therefore, foirod necessary to make steaU 

iogof a sbiUiag's worth or more, capital; and to punish with 

whipping or sotne other infamous punishment, the stealing of 

less. That the citizen soldiers thought that the san^e kw ought 

to ! 0 ( incied at home, as in the canjp in this resptct ; and 

hence, ihey " learned tlie institution of punishing ihctt by 

death," or to make it ielony ; and so " they derived it into the 

civil state," consii«ling of the same orders and coaditions of 

men ; ' for they could not understand iliat a freeman siiould 

be punished otherwise io the camp than in tbe civil state, as 

tb^ thought justice was tbe aame^ aod could not alter vrttb 

ibe distioccioiis of conotries and places ; and, tberefort, it was 

in that, this piinisbcieot hi our law diiliers fron tbe Roman 

and Mosaic laws." Bacon adds, hence, we have tbe rofuon 

of the dietioction between tbe real and personal propertf , aad 

why oer law does not punish the stealing of corn or grais 

growing, or apples on a tree, or lead on a cljurch or house, 

with death ; because ihesf^ tievcr came under the camp disci- 

pUne so not felony ; yet felony to steal them if severed 

from the freehold ; as if even the thief himself, " sever tlirni 

at one time, and liien coiue again at aautlif'r linio, and v.ika 

them, it is felony." Bacon adds, "if a man take away a Ijox 

of charters, this is not felony, because they are the rouoiinents 

of the freehold, and reklo fo the estate at home, and not to 

the provisions that were used in supplying tbe cnmp abroad 

«nd it seems an obligation for money came witbw the rule 

relating thus to provisions, as one might give it Io anolber in 

the camp. Git^ Hal. P. C. 67. 

§ 8. But according to Hawkins P. C. 93, cited Hal. P. C ^Ued 2 B«o. 
aii,67; 3 Inst. 109 toe., "the things taken ought to be of^ '*^^* 
some value in themselves, and not derive it wholly from the 
relation they bear to some otiier thing?, which c':^!^^! be sto- 
len ; as paper or parchment, on which are written assurances 
concerning lands, or ohiigations, or covenants, or otiier secu- 
rities for a debt or chose in action ; and the reason he says, 
in-herefore, there can be no felony in taking away sucii thing, 
seetna to be, generally speaking, they being of no manaer of 
use to any bat the owner, are not supposed to be in so much 
danger €■ being stolen, and, therefcce, need not be proviM 
Cmt in eo miict.n mammr m iboee things wbicfa nm of* bnoim 
fdflo, aDd^eoff body's snaaey $ ibr a like season it is no iiril- 
mftBtAm iiray >oiMain,mr upmfcflt in smsdi" Jad imwri" 
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Ch. 300. iogly sr* Hale, Coke, Bacon, lie. It is also from the itriet 
jSft, 1» ciisciptiae of tbe camp, the dislioction is raised as to beam 

firee natura ; " for those that are for the provision of a nno, 
when reclaimed, are within the protectioo of the kw, and it a 
felony to steal ihem; becati^e thry answered the use of the 
camp for their necessary food und susicntation ; bm doc-;, cat?, 
bears, foxes, monkeys, ferreis, nu t the like, thaf are uol used 
for provi«5ion?, may hv Htolcii wiiijout any dansor of death; 
for tliey are nut wiliiin ihc inconveuicncy for which ibe 
law was provided; '*but to steal hawks reclaimed, is fet> 
007 for they were used in noble and generous efttemiD- 
ments, and were carried into the camp for diversion ; lad 
2 Bac. Abr. heoce construed within tiie same provision* 
£2' p'c: 5 ^* " person who steals the goods of another, let tbe 
value of them be never so small, is guilij of felony." But 
to oon«;fiti!tp stealing, tliere must be certain property, manner 
of talv!n2:, :tnd cairyins^ away, and with a certain inteolioo, 
which will be considered under the the head of larceny. 

$1 IS. I have been thus particular in regard to the taking or 
stealing property in England, being felony or not, in order to 
see wfaeoee the idea of felony in ue English hw has ariM 
in cases of theft; and it will be observed, they have sriMs 
principally from three sources: 1. Forfdtnre of estate, or t 
crime punished with this forfeiture X 2. Death, or a crime puv- 
ished with death : 3. This camp spirit and discipline. In ad- 
dition to iliesc vague and numerous sources and grounds of 
felony in Kniilnnd, in takin!^ another's property, there maybe 
added hundreds of statutes in that country, passed from time 
to time, in the last six centuries, niakinc; iiundreds of-miuai^ 
distinctions in regard to felonies and lor various reasons exist- 
ing in that country, from time to time, which never existed in 
this country. The forfeiture of estate baa never been annsied 
to stealing, or to any crime in this country, at least in Mm»- 
ehosetts, except for treason ; for very early there was a Colo> 
ny law providinc; there should be no forfeiture for death judi- 
cial &ic. See Ch. 3, a. 2. And not one-thirtieth part of tf^e 
capital felonies In England have been pniiishct} with death in 
the United States, at least in New Knccl^md ; and as to this 
notion of camp discipline, it never hns liarl the least founda- 
tion in this country; yet in our indictments for stealiagi aw^ 
many other crimes, we servilely ianiuie the English fonnSiii 
the use of the word fdcmow or fel0niouily, if a persoo heit 
steal a pound of butter, we allege in the mdictment, be fe^ 
nioosly steals It, though attended with no forfeiture of cslttt, 
BO capital punishment, and no camp disciplne* Another pn^ 
how, by a sort of habit of iroitatinn we use words after the rea- 
ms of their use have wholly ceased* And we view 
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pencmal property here of value, as a felony, though not one of Ch. 300. 
the principal reasona exist for so viewing it formerly in Eog- dfrl* 1. 
land* But wliat is properly felony in the United States, and 
especially in this State, will best be considered, as each crime 
shall be treated of in the following chapters. 

^11. Even the law ot Congi c bs respecting the punishments 
of crimes, the word felony or Jeloniousty is used very vn^uely. 
For instance, section 0, if any person conceal ** wilful niuider 
or other felony," is to be adjudged guiliy of misprision of 
felony,", and imprisoned and fined. ' 16ih section fofbida and 
punishes larceny, but the word fdonif or filoniwuly is not 
used b this section ; but section 17 punishes receiving goods 
^ fehinioasly taken or stolen.*' 

Sir Edward Coke says, the word ^^ftUmy^ ex tt termini Co. XJt.99l» 
ngnificat quodlibet crimen fellco ammo perpciratum and 
*^ felonies can be expressed by no other word." Anciently, 
pardon of felonies extended to high treason ; but the law is 
now otherwise ; but all petty treasons, murders, &ic. are par- 
doned thereby. A man iurieits all his lands in fee, and his 
goods and chattels, for such felonies for which he shall have 
judgment to be hanged ; but he shall forfeit his goods and 
chattels only for felony by chance-naedley, #e defendendo, or 
petit larceny." ^' Piracy, though it be a felony, was only 
punishable by the civil law, before 28 H. Vill. c. 15; and 
an attainder thereof by the course of the civil law, does not 
corrupt the blood, but an attainder by force of that statute 
does. A pardon of all felonies does not discharge piracy, 
because it was a felony whereof the common law took no 
conusance." 

§ 12. The fact is, the word felony^ in the process of many 
centuries, has derived so many meanings from so many parts 
of the oommon law, and so many statutes in England, and Ina 
got to be used in such a vast number of different senses, that 
it is now impossible to know precisely in what sense we are to 
understand this word. Coke tells us, piracy is felony, yet of 
that singular sort, that a pardon of all felonies does not pardon 
piracy. Blackstone tells us, that felony nnd a crime punished 
with forfeiture of estate, or with death, ai c nearly SMionymous; 
yet we have many felonies, not one punisdod w ith i'oi iciiui c of 
estate, and but a very few wiih deuih, and but oue ionnerly a 
felony, so punished. 

^13. The indictment charged that the defts., bemg evil 6 MAss.it 
disposed persons, and contrivmg to injure Thomas Pons, and ^^o„,^eaUfa». 
get his property from him by false pretences, without pay- kin^ bury 

ing for it &ic., at , on — , with force and arms, did ■nd othM. 

fruduleotly and unlawfully conspire, combine, &c. to obtain 
poaaession of ten sets of carriage harness of said Pons, of the 
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Cm. SOO. vthie of Ice., in bis shop &c., under tiolour of tntboriiy inm 
Jirtm 1. bint lo two of ibe defts. id sell tbe sanie, tod emrf thtm my, 
s^v'^/ &e.; end that in pursoenco of this consptraejf tbey got poaies* 
ston, and carried tbetn awny, with tbe intent to defraud Pom 
of the vahie &lc. One deft, was arraigned, and found guihj^ 
on not fru iffy picndcd. Motion in arrest of judgment, because 
the o^Feiice cli ?r:r*^d amounted to n larceny, which heiug t 
felony^ this conspiracy chars^ed is m^r^ed ; and so was the 
opimon of the court. And tlie court lield, "the frauduleoil? 
obtaining of possession of the chattels of Pons, carrying them 
eiray, and secreting them, is unqnesilonabij • feklo j ;** nd 
tbet tbe eonfptrnry 6e^We execirted, was a DtsdemeuMior bt 
itself, and as such then indictable, hot after execoted ar it 
feeied, it merged in the felony ; for the contrivinee, ehca 
executed, is a part of the felony. Tbe law is tbe sane ts to 
intsdemeanoiirs. "An intent to comnnit a misdemeanciir, man- 
ifested by some ovort nrt, is n mi'^dprnennour ; but if tlie intent 
be carried into execution, the olfender can be pnnished but 
for one otiVnce." Had the jury acquitted the deft. nfenmU 
ing the conspiracy, and convicted him ol ibal only, he laighl 
have bad sentence for tbe misdemeanour, as the oflfence wu 
not teid to be done felanioutl^ ; but tbejr found liim guilt; of 
acts amounting to felonj. 
Ito'Si*** ^ ID Ibis case,* held, that a number of men 

Monv^dtiiv. tiering a dwelling bouse with intent to cut of an ear of to io- 
Newett and habitant, was r^ot a felony. The deAs. were indicted for /f/o- 
five oUien. jjiously and hur'^ldnously breakin* and entering Dixon^s housf, 
in Boston, in the niL'lil Sir. with intent unlawfully and feloni' 
ousty to assault Dixon, and lo cut oil' one of his ears, and maiiB 
him &,c.; iliat they did cut oil" his right ear of malice aforf 
thought Sec. Prisoners deimirred to this indictmeat, ob tbe 
ground the crime charged did not amount to a felony; looiit 
etf an ear is not a felony, or mtnfhm, CM0;«~BlreakingaB' 
entering a dwelling house in the night, is no buiglary, unlen 
with an intent to commit a felony. No felony to cet off n 
ear •* of set purpose, and of malice aforethought, with the in- 
tention to maim and disfigure," by the common law ; nor bf 
Wa«>sriehusetts statute of lHt)1, c. 123. Mnyhem a! roi'vnoo 
law was a ?pec:iiic ofl'ence, punislied u it/i forfriitire, and so t 
Jetitny, Member for memb^T was an ancient barbarous cos* 
torn, long since disused, and the punishment haslon^ been6oe 
and imprisoomeut, as in cases of iresptt$se$. Our anccstorSj 
coming to America, never deemed mayhm a lelnoy, b»l oalf 
an aggravated trespass at common law, or a misdemeseour; 
and no statute ui the Colony or Provhiee held it oiberuhi; 
nor has said act of 1804; it uses the word matat in a '^popu' 
]ar sense of nmtikuingf and not ts sjooymoui wkb the w» 
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cai word mayhem.** Tb« eottiog off the ear is not zf\M a Co. 300. 
naiiDy but is created ao offiiDoei and is punialiable as a micie- Art, 2. 
m^anour. \^^s/^^ 

It will be observed, that io both these cases, the Attorney 
General mistook the law as to felony ; in the first, be omitted 
to lay the offence feloniomhj, when he shonld hnve done it j 
in the second, laid it fdoiUouily^ when it should not have beea 
laid ftloniofis/y. 

Art. 2. CoinSy or public currency, 
1 . Counterfeiting or dt;basiug these, is rather a mixed of- 
fence, in some measure agaiaat the state, also against public 
justice ; as hardly any crime tends more to obstruct it. This 
curreoey may be coosidered under two beads : What is the 
legal cur Tcncy ; What are the crimes, and how punished) in 
counterfeiting or debasing it. This is a subject of great extent, 
and it would require a volume to treat of it at larj^e ; I shall 
confine mypclf merely to general principles. Ainciirn, for 
ihiTp renturics, has nearly supplied the work! with the pre- 
cious metab. In England, the king regulates the coin ; but in 
the United States, it has been regulnted by the legislatures and 
Congress; since March 4, 1789, by Congress only. 

^ 2. By this constitution, Congress has power to coin u. 8. 
money, and to provide for the punishment of counterfeiting the ^ ' 
securities and current coin of the United Stales." 

^ 3. By this act, our gold coin is eleven parts fine, and one Aetof Cong, 
part alloy, and passes 270 grains, standard gold, for ten dollars; April 8,in£ 
and the silver coin pns'^fs 416 grains, standard silver, to a dol- 
lar, and, by an act of Congress, passed in 1795, is nine parts 
fine or pure silver, and one part alloy ; and the copper coin 
passes ai eleven pennyvvei^rhts to a cent, by said act of April, 
1792. And by this act, it is also enacted, that if any ofHcers 
or persons employed in the mint, shall debase tiie coin estab- 
lished &c» by making it worse be , they shall suffer death* 

^ 4. By section 1, of this act, the gold coins of Great Act of cong. 
Britain and Portugal pass at one hundred cents for twenty- * 
seven grains of their standard or actual weight ; and the gold 
coins of France, Spain, and dominions of Spain, at one hun- 
dred cents for twenty-seven grains and two-fifths of a grain. 
Thus a very exact standard of money has been established in 
the United Slates, after much imjuiry for ten years, as to this 
standard, in which all the coins, nearly, of Europe and Amer- 
ica were critically examined and weighed, in or(i( r to ascer- 
tain their true average weight and fineness. For lite value of 
forehen coins or monies in our customhouse in paying duties, 
see Tenders of money and our money of account ; see Uh. 170^ 
a. 6; so the edect of a payment hi counterM moaey, aee 
same chapter and 
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Ch.200. § A. The rnqoej of accoaot througboat the United Stotas, 
«lrl. 3« is now, and long has been, the^ dollar, cent, and mill, lo iba 
y^^>r^mf Colonies, Provincea, and ibr some years after 1775, there wait 

various kinds of monies, specie and paper, of different values, 
weights, and alloy, material in a morai cuid pnUuad view, but 
of no imporiancr> now in a legal view. (Laws as to coins ia 
England ; see East's C. L. 141 to 198.) 

4BI. Com. ^ (3. To utter false or counterteit naoney was only a misde- 
mcanour nt common law. See Smith's case, post. 
Art. 3. Debasing the coins ^'C. 

AsrilS^nS! ^ ^* ^^'clion 19, tins acl, ii is enacied, '*lhat if any of ibc 
' gold or silver coins, which shall be struck or coined at the said 
mioty shall be debased or made worse, as to the proportion of 
fine gold or fine silver therein contained, or sbaU be of lesi 
weight or value than the same ought to be, pursuant to tba 
directions of this act, through the default, or with the conoi- 
vance of any of the officers or persons who shall be employed 
at the said (uint, for the purpose of profit or gain, or other- 
wise with a fraudulent intent, and if any of the said officers or 
persons shall embezzle any of t!io metals, which shall at any 
time be committed to their char2;e, for the purpose of being 
coined, or of any of the coins whicii shall be struck or coined 
at the said mint, every such ofllcer or pers >n who shaJl com- 
mit any, or cither of tlte said oifences, shall be deemed guilty 
of felony^ autl shall sutiei death." 

Act of Cong. ^ 2. By this act, a copper coinage is provided, for cents 

M»j8, 1792. i^qJ eenu; and forbids all other copper coins to be paid 
or received in paygient, or lo pass current as money ; and all 
others, paid or received, to be forfeited ; ^ and every perm 
by whom any of them shall have been so paid, or ofered to be 
paid or received in payment, shall also forfeit the sum of ten 
dollars, and the said forfeiture and penalty shall, and may, be 
recovered, with costs of suit, for the benefit of any person or 
persons by whom information of the incurring thereof shall 
have been given." 

Act of Cong. § 3. This act provides, " that every rent shall contain 208 
Jan. 14, 17118. grains of copper, and every half cent 104 grair^s of copper." 

Act of Congress that provides for the punishiueui ol coun- 
terfeiting current coin of tbe I'nited States ; see post. There 
arc now no current coins, coined by the several States, but 
many bank bills, issued under their authority respectively, which 
are often counterfeited or altered ; and all counterfeitingSs de- 
basings, and alterings of coins current in any Sute, or bank 
bills so current, are punished by State hws passed in each 
State. 

dr. Coeri^ § 4. In these casei, there were four indictments at commoa 

Boston, June, 

179i8| liBitad^tatef v. Smith and three otbers. 
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law arininst ihc (lefts., for counterfeiting bank bills of tl)c Bank Ch. 200. 

of ihe L uiied States ; passing them and having tools to coun- JJrt, 3. 

terfeit he. bniilh was found gtiiity of passing bank lulls of v.^^v^/ 

the said bank, counterfeited. Parsons moved in airtbt of 

judgnTiUiit, because there was no Federal statute on the sub* 

ject; hence only to offiroce it .com moo law| and tbe State 

courts exclusivelj have jurisdictkm of these o&nees. The 

court held, the act incorporating tbe bank of the United States 

was a coDsticutional act, and that by tbe eoosiitutbii of tbe 

United States, the Federal courts bid jurisdiction of all causes 

or cases in law and equity, arising under the said constitution 

end the laws of the United States; that this was a case arising 

under those laws, for those bills were made in virtue thereof, 

though there was no statute describintr or punishing the offence 

of counterlt iiiiit: them; and therefore, to counterfeit them was 

a contempt oj] and misdemeanour against the United States, and 

punishable by liiem as such ; and that the same offence might 

be punished as a common law cheat in the State court. Judg- 

meni was, hue, and iniprisonuu m, and pillory, the common 

law punishment ; but not to pay costs, paying costs being no 

fiart of tbe common ]aw punishment* See 7ih amendment of 

of the Federal constitution as to common law. 

According to this case, the United States courts may pun- 
isli counterfeiting, or debasing the coins of the United States, 
though there be not any express statute for the purpose. And 
io may tbe State courts. 

$ 5. This act provides, (among many other things,) that if Mase. Act, 
any person ** shall forpre or counterfeit any silver or P^^'^ ]J^y^i\|f^ 
money, or coin, tliat is or shall be current in this Common- stihMorce, 
wealth," he shall be (ined, set in the pillnrv, linve an ear cut March 15» 
off, set on the gallows, be whipped, and senlenced to hard 
labour, not above seven years. Sect. 2. — If any person 
"si^iali colour, gUd, or case over wiili tjjuld or silver, or with 
any wash or material producing a colour resembling that of 
gold or silver, any cob resembling any money or coin," which 
is or shall be current in this Commonwealth, or any pieces 
of coarse gold, or coarse silver, or other meuls, with intent 
it shall be coined into counterfeit money or coin in the Com- 
monwealth, as aforesaid, or into pieces resembling the gold 
coin, established or current in this Commonwealth, as afore- 
said; or that shall wash, gild, or colour any lawful or counter- 
feit silver coin, with intent to make such silver coin resemble 
any gold coil] established or current in this ronimonwealth, 
as aforesaid ; or that shall was^, <ir td'our, or v ways 
alter, any copper coin, with an intent it) make it resemble 
either the silver or gold coin, the currency of which is or 
bhall be establii)iied, and le^uiuled by law, or which is or 
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CH*dOO« abaO be eorraot k tbb CtiMDOoweaM^ being eonvi^ 
Art. S, of, such penoa ihell be adiiidged guilty of ibfgisg and couo- 
y^^¥'^m* terfeidqg tbe money or coia established or euneat m ihii 

Commonweahb and be punished as above. 

^ 0. Tfii^' act, also, punishing tlie uttering; any Mch false 
money or coin, cm rent he, knowing the s;iine \o be falw, 
forged, and countorfcil,^^ — liko punishment. Also punibiits la€ 
bringing; into this CoramonwcaUh, or having m possession any 
auch fal&ti uioney or coini wilii intent io pass it, kuowmg 
k to be faiae lce*,*-itke peeiabmeel. Alao puoishea any pet- 
eon kooiringt7 rotkieg or DMHiding aiir tool lor eounlaffieitiog 
gold or ailver moiieyy eurreoC lie., vhh Inleot or eipedadoo 
it be uaed Ieo«,<— like punishment. So punishes persons in 
posieanoe of such toola, koowiBgly, with intent &ic. Puaiikci 
aUo counterfeiting copper coin ; bringing it in he, ; rewards 
to infornnprs Sir., — all, or any of the above punishraenls. 
Repeals all otijer acts "against clipping, diiuinisliing, orcouo- 
terfciting, any coined money estabiisiied by law, or current io 
this Commonwealth. 

§ 7. This act cxteudia to the coins and monies of the United 
Statea, and lo eV otber eoina and moniea. io fact, oumnt b 
thia CoinmoQweakh ; aod it ie undentood tbe eareral SttMi 
generally, bare lawi like thia. 

^ 8. Tbe same atatute of Massachusetts of Mareb U 
1805, againat forgery and counterfeiting," geaersUy, pus- 
iabes the counterfeiting of bank bills, (among otber things,) 
also the pnspin? ll^em, knowing them to he cfnintorfeiied, is- 
sued from any bank io ibo Uoiied Stales. See tbat sututf, 
generally, below. 

Act of Coin § 9. This act provides, sect. 1, *' if any Derson shall ialie- 
ff^iudb^* ly make, forge, or couuierfeit, or cause or procure to be 
' falsely made, forged, or couBterieiiad, or willingly aidera^ 

aiat in falaely makiog, forgine, or oounlerfeitiog any goU ^ 
ailver coins,** coined at tbe United Statea mini, or way foreign 
gold or ailver oonia, onrrent by kw, or used k tbe United 
Statea ; or *< utter as true, aoy false, forged, or counterfeited 
coins of gold or silver, as aforesaid, for the paymefit of monej, 
with intent to defraud any person or persons, knowing the 
same to \)c lately niadf, loriietl, or couuterleited," shall be 
deenit fi jiiiiity of teiony, — and punishment, imprisoomejit afld 
hard lalioiir, not less than three, nor more than ten years; or 
imprisoned, not above five years uud fiued, oot C]u:eediog 
$6000* Sect. 8 puniabea aa a felony, on Kke principles, im- 
portkg falae or cooDterfeited gold or athrer eoina ialo ike 
United Statea, or mtering tbnm aa true. Beet. S pmisbes >s 
a high misdemeaoor) and by fine and impiiaDoiMiit, d ab a ai ng 
or dinkiabiag thnni* 
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Art. 4. Bank bills, Ch. 200. 

§ 1. Since 1792, bank bills, or notes issued by banks in Art. A, 
coi pnraiions, signed by their presidents and countersigned by '.^^/^^ 
their t ashiers, payable to A. B. or bearer, on demand, gener- 
rally, have principally formed the circulatins: medium, or cur- 
rent money of the United States. Very grt'at sums, in these 
bills, have been constantly ke|<t in circulation, principalW- by 
the oumeroas State banks Incorporated by the sereral State 
legislatures. 

% 2, By this act tbe bank of the United States was estab- Aet of con- 
lisbed, consisting of a capital of ten millions of dollars ; two ^g^^j'^J^^!!.* 
subscribed by the United States, (cash.) and eight by individu- 4Craeb, W, 
ala; tuo specie, and sii public stock* June 27, 1796, an 
act of Congress was passed, to punish counterfeiting the bills 
&c., incorrectly worded, and hence repealed by tbe next act* 
United Stntes r. Cantril ; same r. Baylies. 

By this act it was enacted, if any person slinll falsely Ar(ofroii» 
maive, forge, or counterleii, or cause, or procure to be falsely *^Jf*J» 
made, forged, or counterfeited, or willingly aid or assist, in 
falsely making, forging, or counterfeiting, any bill or note, in 
iruitiuioii of, or purporting to be a bill or note issued by order 
of the president, directors, and conipaoy of tbe bank of ilie 
United States, or any order or check on tbe ssid, bank or 
corporation, or any cashier thereof ; or shall fasely alter, or 
shall cause, or procure to be falsely altered, or willingly aid 
or assist in falsely altering any bill or note, issued by order of 
the president, directors, and company of tbe bank of the 
United States, or any order or check on the said bank or 
corporation, or any cashier thereof; or shall pass, ulCer, 
or publish, or attempt to pass, utter, or publish, as trtie, 
any false, foi ired, or counterfeit ImH or note, purporting to be 
a bill or note issued \>y order of ilie president, directors, and 
company of the bauk of the United Stales, or any false, 
forged, or counterfeited order or check upon the said hank or 
corporation, or any cashier thereof, knovviiig ihe same to be 
false, forged, or counterfeited ; or shall pass, alter, or publish, 
or attempt to pass, alter, or publish, as true, any falsely al- 
tered bid or note, issued by order of the president, directors, 
and company of tbe bank of tbe United Skates, or any Itilsely 
altered order or check, on said bank or corporation, or any 
cashier thereof, knowing the same to be falsely altered, with 
intention to defraud tbe said corporation, or nuy other body 
politic, or person ; every such person shall be deemed and 
adjudi^ed guilty of fel'^ny ; and being thereof convicted, by 
due course of law, shall be sentenced to he imprisoned, and 
kej)t to hard labour," not under three, nor above ten years j 
or imprisonment, not above ten years, and fined, not above 

voi«. VI. 91 
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Ch. 200. $5000; "provided, iIkiI notliinj; heruiii contained shall be 
•^rt. 4, construpfi to dcpiivc the couils of llie individual Stales of a 

.^-v-^.^ jurisdicilon, untier the laws of the several Stales, over the 
ofience declared punishable by tiiis act. 

3* A similar '|9l'ovisioti for punishing the comterfeiting 
bank bills, or aiding in counterfetting them, or any order or 
check ; or faJsei^ altering them, or causing them to be false- 
ly altered, or atding therein ; or poiting^ or attempting to 
pass, as true, any counterfeit bill or note, purporting to be &e., 
or any counterfeit order or check, knowing it to be couoler- 
feil ; or pa**, or attempt to pass, as true, any falsely altered 
bill, note, order, or chrrk, knowing it to be falsely altered, 
with inieiilion lo defraud kf., hns been made, in many ( is??, 
in the laws oj the several Suili s, public and private : but all, 
generally, on the same principles, and neuily in the same 
words. 

2 .Md5s R. ^ ^* Dett* was indicted for uttering, as true, a certaio bill, 
7icoiiiiiioD- counterfeited to the likeness of a bill issued by order of the 

Hf-aith V. president he. of the New Hampshire bank, established by 
Boyuioo. law &c., signed f'y the president, and countersigned by the 

cashier — Feabody, The jury found this name not the name 

of M y person ever cashier of that bank ; so a fictitious name, 
, so not within Massachusetts act of March 6, 1801 ; for, by that. 

the hill nmst purport to he countersigned by a real rn'-liier. 
2 Mass. K. ^5. Held, tile possession ul materials, devised, adapted, 
n^nwwlkiii, ^ designed for counterfeiting bank notes, without an ioieDi 
£one. ** ^ them in counterfeiting, is not an offence within Massa* 

chusetts act of March 15, 1805. This act is, totrA an mM 

io use be. The same in forging bills &c. 
SMm. K. § ^* So not an oflencc within said act, to possfis forged 
338, Com- bills, purporting to be bills of the bank of A. no such baak, 
Mowa'**^*^ in fact, e\isiin<r, with intent to pass them as genuine bills; for 

the net only respects n bank established by law in this, or is 

any of the United biiites. 
2Ma88.R. ^ 7. Indictment for uttering a forged promissory note, need 
873, Com- not state the date ui the note, nor the liuic when the money 
Ross made payable. 

11 Mass. R. ^^^^ procuring a counterfeit baak 

136, Con- note to be passed by ao ignorant boy, as a true one, was a 
monweaIlb». sufficient passing within the statute of 1804, c 120, S.S, 
that knowing it tu Ir ovnterfi U. intending &c. Deft. agreed 
to ^ive tlie hoy half of the bill for passing it. 
1 Doug. 300, $ ^^^ ^^t- ^^'35 indicted for uttcriutj a bank note; held, die 
Aeiv. Jones, word, purporting to be a bank nore, nienn, tliat flic nntc, 
upon the f-iec of it, nppears to be a hank note, and uaot 
ofsnrh appeal anee cannot he supplied, so as to ?iiji|>ort an 
iudieirnent, by any represeniatioiis of the party, whcu lie dis 
'vwed of it. 
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lO. It is death and confi^catioo to counterfeit, or adul- Ch.'SOO. 
teraie, the gold or aUver coins of France, there current, or drt, 5. 
to be concerned in uttering, or importins; such. This is a verjr 
severe law, for modern times. Art. 139 is ihe same law, as Penal Code, 
to public securities and bank notes, and state seals* **** *32ite. 

Art. 5. Enihezzling public storei. 

1. This act provides, that ** if any person or persons, Act of Con- 
having ai any time hereafter the cliargo or custody of any 5o*|79q'^c. 
arms, ordnance, munition, shot, powder, or habiliments of war, 1& 
belonging to the United States ; or of any victuals provided 

Ibr the victualling of any soldiers, marines, or pioneers, shall 
for any lucre or gain, or wittingly, advisedly, and of purpose 
to hinder or impede the service of the United States, erohea- 
sle, purloin, or convey away, any of tlie said arms, ordnance, 
munition, shot or powder, habiliments of war, or victuals, that 
then, and in e*^ery of the cn^e?; nforesaid, the person or per- 
sons so offending;, their couseiiors, ai iers and abettors (know- 
ing of, and privy to, the offence aforesaid) simll, on conviction, 
be fined, uqL exceeduig the fourfold value of the properly so 
stolen, embezaled, or purloined/' a moiety to the United 
States, and a moiety to the informer and prosecutor, and be 
publicly whipped, not exceeding thirty^nine stripes. By the <^ode, Art. 
Freneh law, hard labour generally. ^® 

2. This offence of etnbezziin^ public stores in England, 4BI. Com. 
is made a felony by 31 EI. c. 4 ; but the above act of Con- tf— Act of 
cress has not declared this offence felony. So embezzling J(5t"j8(ij^'^' 
public stores of any kind in the army, is severely punished 

hy the 3Gth article of war, as forfeittirc of the nniDinii em- 
bezzled, loss of pay, and disuiissiuu from the pulilic service. 

Art. 6. Servmg foreign ttaiu^ and cruising against a 
fiitmdhf iMltoii. 

^ 1. Section 1 of this act provides, ** that if any citisen of j„^''6^7»4' 
the United States shall, witkiA the territory or jurisdiction of — Mado per-* 
the same, accept or exercise a commission to serve foreign p«tuai April 
prince or atate in war, by land or sea, the person so offending, ^'^* 

shall he e:uilty of a high misdemeanour, and sliAll be fined, 
not more than ^2000, and shall be imprisoned, not exceeding 
three years." 

$ 2. Section 2 al-o makes it a hi;;h misdemeanour for any 
within the United States, to enlist or enter himself, or hire 
or retain another person to enlist, or enter himself, or to go 
beyood the limifi or jurisdiction of the United States, with in- 
teit to be enlisted or entered in the service of any foreign 
prince or state, as a soldierj or as a marme, or seamab on* 
board of any vessel of war, letter of marque, or privateer." 
But this section extends not to a foreigner transiently in the 
Uoiled States. This section also exempts those who in thirty 



Digitized by Google 



724 



CRIMES AGAINST THE STATE. 



Ca. 200. days discover tlie person or persons by whom lie was so en- 
tiflfl. 6, Inted &c., ao tbat such person or persons be con vie (ed of the 
v^^s/-«w said ofience. 

^ 3. Section 3 makes it a high misdemeanour to fit out 
ships of war, or to issue eomroissions for persons to serve one 
foreign state against another at peace with the United States. 
Puni^^hinent, fioe and imprisonment, and forfeiture of the ves- 
sel of war, and of all implements, arms, provisions, lie. 

§ 4. Section 4 makes it a mtsdemennoiir to increase aiif 
such force in the United States, for such purpose*^. 

.§ 5. Section 5 makes it a high misdemennonr U) ?* t on toot 
t» the United States, any military expeditioa against a natioa 
at peace with the United States. 

§ C. Section 0 empowers the District Courts to take cozni- 
znnee of " captures made within the waters of the United 
States, or within a marine league of the coasts or shores 
thereof." 

§ 7. Section 7 provided, tbat ** in every case in which a 
vessel shall be fitted out, or armed, or attempted to be fitted 
out or armed, or in which the force of any vessel of war, 
cruiser, or other armed vessel shall be increased or au^nsent- 
ed, or in which any military expedition or enterprise shall be 
begun or set on foot, contrary to the prohibitions or provisions of 
this act ; and in overy cnso of the mptiiro of n f^liip or vessel 
, ^V!th5nthe jurisdiction orprolcciion ot the United States, as above 
(if'iuicd, and in every case in which any process issuing out of 
H:iy court of the United States, shall be disobeyed or resisted 
by any person or j)crsons havine; the custody of any vessel of 
war, cruiser, or other armed vessei of any lorcign prince or 
state, or of the subjects or citizens of such prince or state." 
The president, or such person as he may empower for die 
purpose, may employ *'soch part of the land or naval forces 
of the United States, or of the militia thereof, as sbaO 
be judged necessary, for the purpose of taking possession 
of, and detainmg any such ship or vessel, with her prize or 
prizes, if any, in orider to the execution of the prohibitions 
and penalty of the act, nnd to tlie restoration of such prize or 
prizes, in fhe crises in which restoration shall hnve beon nd- 
judgcd, and al-^o for the purpose oi preventing: tlic carrying: on 
of any such expedition or t nierpn/.e Ironi ihc territories of 
the United States, against iho territories or dommions of any 
foreie;n prince or state with ulioin ihc United States are at 
peace." Also by section 8, to employ such force " to com- 
pel any foreign ship or vessel to depart the United States, in 
all eases in which by the laws of nations or the treaties of the 
United States, they ought not to remb within the United 
States*" Section 9 protides, Dothing b this aa aball pretent 
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the prosecution of treason or toy piracy de£ned by a treaty Ch.'SOO. 
or oihcr law of the United States. •tfrf* 7* 

§ 8. This act was passed in the ooaimenceinent of the' s^v^/ 
French revolution, when attempts were mnde in the United 
States, to rii!rnge their citiMOS in enterprises against the eoe- 
luies of Fiance. 

June 14, 1797. This act of Congress was passed to pre- 
vent citizens of the United States from piivalceriiis^ a^amst 
nations in amity with, or against citizens of, the United States ; 
and principally from fitting out armed vessels for such pur- 
poses wkhaiU the limits of the United States ; and from beiqg 
concerned in such $ the crime a high misdemeanour, to be tried 
where the offender is brought in or apprehended ; fine, not 
exceeding $10,000, and ten years' imprisonment. 

Art. 7. Desertion. 

M . Bv this article of the constitution of the United States, Constitution 
Con£;ress has power " to make rules for the government and q, u " 1 
regulation of the land and naval force; and no state, witliout tec. 8, aecio! 
the consent of Congress, shall keep troops or ships oi war in • 
time of peace." 

$2. September ]770»the old Congress establisbed arti- f^^'^*^^"^ 
c]es of war. Section 6, article 1, enacted, that every officer congress, 
or soldier, who having received pay, or having been duty en- Sept 2o,i77«. 
listed in the service of the United States, shall be convicted ^J^*^^^ ^ 
of having deserted the same, sliall suffer death or such pun- lo, iHtm, art* 
ishmpHT ns hy n ronrt mnrttal sliaH I c n warded. And ariicle 20,22,23. 
2, if iiny non-conmnssioiicd ofliccr or soldier absent himself 
frniii ins troop, or company, or from any detachment, with 
winch lie shall be cortiiii;iiui(M!, he shall, upon being convicted 
thereof, be punished according to the nature of his offence, at 
the discretion of a court martial. Article 3, no non-commis- 
sioned officer or soldier shall enlist himself in any other regt* 
ment, troop, or company, without a regular discharge from the 
regiment, troop, or company, in which he last served, on the 
penalty of being reputed a deserter, and sufiering according- 
ly," and any officer knowingly receiving or retaining him, is 
liable to be mshif^red. By the nrticlos of war, especially of 
April 10, lbOt>, arurlf 7 he, mutioy or sedition in the army 
is punished as desertion is. 

By the articles of Confederation, Congress had the same 
power over the land and naval force:> oi the United States, as 
above under the Federal constitution. 

4 S. This act provided, that any Bon-commieaioiied officer Mau^nct, 
or soldter who shall desert, or without leave from his com- l^-tl e'^"**^ 
man ding officer, absent himself from the troop or company to 
which he beloDgs, or from any detachment of the same, shall, 
upon eonviotioD thereof, anfier death, or such other punish* 
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Ch. 200. ment as shall be inflicted by the aeotence of apoenicottn 

Art. 7. raarlial." 
V^^~v-xJ § 4- By Conc;ress passed uader Uie new consii- 

Act of Coag. luiion, the articles of war iiljoire of September 20, 1776|Were 
tlW. adopted for governiog the United Slater army. 

$ 5* Oor articles of war bave e? er been nearly the same, 
and bocaitae origbally copied nearly from the Britiib articki 
nf war, to wbich we bad been aoeufltomed, and wbich ia wn 
ancient ttme< bad been revised till tbey were broi^bt to quite 
a perfect State, on the principles on which they were iiMaded. 
By these articles, and by several ancient acts of parliaaieBt, 
especially by 2 and 3 Ed. VI. c. 2, de-^frtion is punished with 
death; and the sauie ancient staiuiLS puiush other iuieriocof* 
fences wiili fines, imprisonment, and other penalties. 
Act of Cong. So desertion in the navy to an enemy, is capitally puaished, 
A|w.S8,18U0. other desertions are punished as iu tiie army. 
ClrciiH United States s« Fairbanks. He was indicted oa the Pel* 

Couii, Bof eral sedition act passed July 14, 1708, for erectng a iibeny 
nwv P*'^^ ^ Dedbam lie., and was found guihy on bis plet of sat 
guilty, and fined $5, and imprisoned six hours. This act ex* 
pired March 3, 180U See nore of this act, Cbiis's ctse, 
Ch. 222. 

War, to wlilrli these nrtirle^^ principally relate, i-^ a coiitlid 
bclwern riaiiuus wliich ran exist but by thr auihorily of the 
Rob. R 5152. sovereign power in the United States, an(i but by the declar- 
Brook's Abr. Riion of war made by their legislature. But hostilities iiiajr 
pi' j^~Boi coniraeuced in modern times, without a dcclaratioD of wtf 
P. 163. made to the enemy ; nol so ibrmerly. It is stiU usual ibr i 
nation to publish snob declaration throughout its own domb- 
ioo. In England only tbe king can make war; not aD the 
people can make it. Who is a hostile alien ; see Cb. 3^ 
Cb. 40; Ch. 131. 

Smuggling. This is a mere statute offence, and in the United 
States must be creatcfl, defined, and punished by ads of 
Congress. (Is death in Lnglaud by 19 Geo. II, r. 34.) 
r f. By this act to " rcs^ulato tbe collection of duues on imposts 

Act of Cong. •' ^ . , - 1 !• « 

March, 2« and tonnage," mnny |)erialiies are mnicted for unlading ox. 

goods in sundry cases contrary to this act. Seciion 27 enacts, 
that if after the arrival of any ship or vessel so kidsn widi 
goods as aforesaid, and bound to tbe United Stales, withiadiB 
limits of any of tbe districts of the United Sutes, or vitluD 
four leagues of the coasts thereof, any part of the cargo oi 
such ship or vessel sbali be unladen for any purpose whaterer 
from out of such ship or vessel as aforesaid, before such sbip 
or ve?8e! *:hnll come to the proper place for the discharge of 
her cargo, or some pari liiereof, nnd shall be there duly au- 
thorized by the proper o^er or othccrs oi the cu»iofn% to un- 
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lade the same, the mnster or other person having tlic charge Cr* SOL 
or command of such ship or vessel, and the mate or other Art. 1. 
person next in command, shall respccfivoly forfoit aiid pay the ^^V^W^ 
sum of one thousand dollars for car h such otienci', and the 
goods, wares, and merchandises so unladen and unshipped, 
shall he forfeited and lost, except in the case of some una- 
voidable accident, necessity, or distress of weather." Section 
28 enacts, ** that if any goods, wares, and inerchandl8e» so 
unladen from on board of any such ship or vessel, shall be put 
or received into any ship, vessel, or boat, except in case of such 
accident, necessity, or distress as aforesaid, to be notified and 
proved as aforesaid, the said master or other person having 
the charge or command of such ship, vessel, or boat into 
which the said goods, ware?, nnd merchandise shall be so put 
and received, and every other })crson nidiiig and assisting 
therein, shall forfeit and pay treble the value of the said goods, 
wares, and merchandise, and the ship, boat, or vessel in 
which they suaii be so put, shall be forfeited and lost." 

These two clauses shew the general spirit of these laws 
against smuggling. The oflbnce usually is in an attempt to run 
g^ods without paying the duties imposed bylaw; and the 
punishment usually is a fine, and a forfeiture of the goods, 
and of the vessel, boat, Stc. 

This ofience is considered by Blackstone as an offisnce 
against trade ; but as It also tends to destroy public reve- 
nue, it is properly enough viewed as an o^ence against the 
state. 

By act of Conercss March 26, 1804, se( lion 3, crimes 
aribing uiuitt the revenue laws, must be prosecuted within 
five years after committed. 



CHAPTER CCL 

CRIMES AGAir«ST PUBLIC POUCY U. 

Havioa, in the iour jNreceding ehaplen, considered the 
nature of crimes and punishments generally ; also more pai^ 
ticularly crimes Iec* to regard to principals and accessarie$ ; 
also crimes 8ic. agamst leUgion and morality ; also high crimes, 
as treaioii 8bc., and aeveial high ofienees agatost the state; 
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Ch. 201. and felony, gentrully we now come to a great number of 
Art. I. offences, mostly uu^demeanors, and against the public pfJit\i 
^^-v'^w and good order of liie goverameni. Tlie^ are uiicu ciaued, 
byeoinineacalors on law, as being, 

$ 1. Against public jutiieer'-M iaterniptiog ibe admiui* 
tntdon of it. Such as obstracting the arrest of olfeoden; 
rescuing them ; aiding their escapes ; bv breach of prison be. 
Such as destroyiDg public records ; gaolers by duress, making 
their prisoners approve others. Such as barratry, briber)-, 
champerty, extortion, inaintonance, oppression, and embra- 
cery : such as ronipounduii; ioibrniaiions, false verdicts, 
conspiracies, and perjury : such as rewards taken for restoring 
stolen goods, receiving ihem, knowing thi m in he stolen; and 
compounding with the thieves : such ao licliac^uciicies, and 
qorruptioos in elections. 

^ 3* Offeneei againtt tke public peace* Such as fbrdble 
entries, going and riding armed, to toe terror of tbe people; 
spreading fake news, affrays, sending menacing letters, and 
challenging to fight. Such as riots, roots, and unlawful as- 
semblies, and libeb. 

^ 3. Offences against pxihlic trade : such as elieatings and 
frauds, dishonest bankruptcies, monopolies, and usury: such 
as forestalling, engrossing, and regrating : such as exercisins; 
trades fniijidden by law ; and such as arc in violaiioii ol nu- 
ineruus aluLules, enacted lo produce huiieai and lair dealings 
in various trades and oecupatioos $ and as to weights ood 
measures. 

§ 4. O^aect ageimt pMk jjo/tee, econoMy, and kM: 
such as selling unwholesome provisions, violating the laws is 
lo quarantine ; such as nusances in roads kc, ofiecsive trades, 
disorderly inns, retailers* shops, and gaming bouses : such a? 
stage-plays, rope-dancing, k.c. ; — such as gaming, lotteries, 
fireworks, squibs, and bonfires : s u h as caves-droppings, 
idleness, and luxury; — such as violHfior)s of laws made W 
prevent the spreading of sickness j laws to preserve fish ; 
to promote schooling, kjc. 

As these numerous offences are generally raisderoeaoon, 
and any one of them is rarely connected with others of theo, 
they may be naturally enough considered in an alpkMiod 
order, generally in the following articles, or heads, to vit: 
affrays ; approving, one forced thereto by gaolers ; arsenals; 
bankruptcies, fraudulent; barretry; bonfires, fireworks, &ic. ; 
bribery ; challenging to light ; champerty ; ch^atings, framls, 
and deceit?; rnnipounding informations; conspiracies; elec- 
tions; embracery; engrossing; escapes; extortion; forcible 
entries ; forestalling ; gaming, and gaming-houses ; ^oini or 
riding armed, t» <efToreoi; idleness j ions, and retailer^^^au^^p^ 
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disorderly; libels; lotteries; roeoacing letters, sent &ic. ; Ch. 201. 

niainteimnce ; monopolies; nusances, as inroads; ofiensive Jlrt. 3. 
Jtades ; eaves-droppers ; fish acts Sic. ; obstructing process ; 
perjury, &tc. ; prison-breaking; ; quarantine ; records, des- 
troying ; regraiing ; riots, &,c. ; rope-ciancing, stage-plays, &.c. ; 
schools ; shoemakers, not to be curriers &.c. ; slave-trade ; 
vagabonds, &c ; unwholesome provisioos ; usury ; weights and 
measures. 

§ 0. These various odfenees^ or misdemeanors, when commit- 
ted, are viewed as in a peculiar manner committed against 
the public order and regular government ; for though some 
of them are hurtful to individuals, yet they are inconsiderably 
so, compared with those direct attacks on thrir persons and 
property, usually denominated crimes agaimi individuals, as 
burning their house, stealing tlieir goods, assauhing iheir per- 
sons, taking away their lives &ic., which will be considered as 
another class of crimes and offences. 

{ 6. Thoueh the various oflences above stated are not so 
destructive of civil 80ctety» as some others, yet they are such 
as no well-governed state can suffisr to exist unpunished. 
Many of them are ounces, when committed, which often 
lead to the most atrocious crimes; frauds often lead to for- 
gerics; gaming, to suicide; obstructing process, to treason 
against the state, &:c. 

Art. 2. Affrays. Affray to terrify, is the fighting of two 1 Haw. P. C.' 
or more persons in some public place, to the terror of the J^'^jJ^^J'* 
people ; for if the fighting be in private, it is no affray, but i,ia^'to,ent 
only an assault ; and affrays may be suppressed by any per- for, i Bwd^ 
sons present, who may justify their endeavouring to part the 
combatants, whatever consequences may follow; but more 
especiallj, the constable, or other peace officer, may break 
open doors to suppress the affbiy, or to a^pretiend the afiiray- 
ers ; and may cither carry them hefore a justice of the peace, 
or imprison them, by his own uijihotity, for a convenient time, 
till the heat is over. The ))unishjnent is fine and imprisonmeat. 
The second blow, a is saul, makes the affray. 1 Hale's F.C* 
456. And see Arrests, and Breaking open duors. 

By art. of war, 27, all officers have power to part " and Act of Cou- 
quetl all quarrels, frays, and disorders, to whatever regiment f J^'^^'igi^^"^'^ 
&ee. the ofienders belong ; and to order officers into arrest, ' 
and non-comroissioiied officers or soldiers into confiopmentp 
until their proper superior officers be informed &c» ; and who- 
ever refftscs to chey such officer, is punished" &ic. 

Art. 3. Approvement, by gaolers he. Though it hfis ever ^ 
been a practice in most governments, to induce one otieuder 4 Bl. Com. 
to accuse and bring out Ins companions in guilt, under some 

M'NaUy, 127, 130, not allowed in any cate, in Umu aet, Feb. 26, i7«>, 5. 4S. 
VOL. VI. 92 
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Ch. 201. promisrs of favonr, (Ch. 193, n. 35,) yet it has ever been 
Jltt* A» deemed a crnjir, in nii welJ-governeci ^tritp*?, lor caolcrs and 

^^y^^ Others^ having ihe lce;al ciisiody of criminals, lo knee an of- 
fender, by duressor nnprisonincnt, to do this In the lime of 
E. III. ihis offence was »o cotimjon, tiial PaiiiiiiiuMii found it 
mtmnry to pass the act, 14 E. III. c. 10, enaciing, tint if 
any gaoler, by too greit dmn of imprisoiiaienly nmle uj 
primer in bis custody become an approver or an apfdbr» 
•gainst hia witt^ that iSf lo accuse or tm evidence against 
some otber person, it waa felony in tbe gaoler, lit iIm Uaitfld 
States, where there is no express statate on the sabjecti iMi 
offeiTce is a niisdcineanor, and p»ini??hah!c by fine anH im- 
prisonment &ic. There was much ancient learning as to ap- 
provcmeni, which see 2 Hale's P. C. 226 to 233 ; but it is 
now nearly out of use even in England. And Hale ju^ijr 
observes, that more inischief came to good men by these 
kinds of approvemeDts, by false accusatiooa of dasperatafi^ 
laiiMi tbaa benefit to tbo pitblic, by the diseoveiy and oaane- 
tion of real dfeodera } and wbeo ibey were allowed, it eti 
with great caution and sirictneasy and only m eapbal cases, si 
of treason or felooy, at coromoo kw or by atatote ; and tbe 
npprovpiTicnt was allowed only as to those guilty of the ?^nne 
ruijie willi the npprover, ?o ns to hold fhem to answer. And 
(Ml tliesp. nnd various other points, grownig out of the doctrine 
C)l appioveiiiPTii, mnny very ni>:e distinctions are found to 
have been nintie in ihe old books, and in the aacieat proceed* 
ings in England. 

Aet of Cor- Akt. 4. Artennh. By this act of Congress, if any penoa 
fwul ^2/2' ^* artificer or workman^ employed tn any arsoil 
—See Fed. or arnioty of tbe United Siataay to depart lw.t or te brnk 
M diliricts. his contract witb tbem, or who after notice shall bbe ar retoia 

him, harbour, or conceal him, &c., the offender, 00 convtctioe, 
inny Ym fined, not exceeding ^50, or be imprisoned, not ex- 
cccdin2 three months. So it is a public offence, by this 
statute, for any workman employed in any arsenal or armor/, 
wantonly and carelessly to break, impair, or destroy sdJ 
iiiipicments, tools, or utensils, or any stock or materials 
for making guns, the property of the United States, or efl* 
fully and obstinately to reftise to perform the aerricei k** 
ftdly assigned bttn, puieiMuit to hta contract be* 
Art. 5. Anatdts, 

§ 1 . These, as the subject of cirU actions, have been alresdy 
largely considered in Ch. 172 and 173, and it now only re- 

nini!i«^ to consider assaults, as the grounds of indictments and 
crimiEial procee»lin?«?. In thdsr rhnptrr?, thry hnvc bern d^ 
fined and descriijod ; imd it rcdiaitis now to inquire liow' far, 
and in what maiuier, liiey are public oiisDces, aod as such, 
j)UQishable. 
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§5. Common Aisaults. 1 s'l ill include in iliis arlicle more Cu. 20. 
than bare assaults; also baaeries as well as felonious as- Art b, 
sauhs. Every assault, felonious or i:oi, includes a breach 'w^'^^/ 
of tile pc' KM', and hence is a public offence : an 1 in every '"'^'5*™*?*^ 

• J. ' 1 • r • I II • • I 1 r forCro. C.C. 

indictnieut or complaint lor it, the allei^aiion is, iliai with Iorcc j^q, 184.— 4 
and arms, the deft, made an assnuii, aud him, the said , Wentw. 00, 
did beat, wound, and ill treat, &ic. to his great damage, to the 4%^),*" 
e?tl «Mim>!e of others to oAend in like cases, and againH the 31a, 315, fof 
peace, TliiS) b substsDce, the warrant that issues to arrest the mmuu and ^ 
ofieoder, contaios ; and if ao assault be accompanieil bj any u^uu,*"^ 
particular acts of vbleoce, these may also be staled la the and violently 
complaint or iadictment. wiu^forT^ 

§ 3. Common ai$auU and one an a jwffon, as a comUsbky is ^eiit! d"*^ ^ 
iXte same. This point came up in this case. Sheldon was in> ^Ventw- 4S6. 
dieted for asmuUins; and beating Eaton, n constable tn the Maw. S. J. 
execution of his ofTwr. Sheldon pleaded he was Ijcfore con- . >iL J 
victen ol ll)o same oneace oic. belore a jtistu e 01 the peace, Commoa- 
end in his plea stated the proceedings before him, and averred ^^J^JV**'' 
the offence punisii«.ci Uy ilic jfstiro, and the olfenco rfinrced in 
the indictment, were the sarue. To his plea, the Siaie's Auurney 
demurred &u;., and said the assaulting and beating an officer in 
the exemiUm of kii office, was a hic^h and mpre aggravated 
trespass ; that a justice could not try ii ; and diflerent, for the 
trespass complsincd of, and tried before him, and punished by 
him, appeared to be a simple assavH on, and heaiir^ of Eatonf 
nothing being alleged m to his office* But the chare;e in the 
indictment, U was urged, was for ustaMng and beating Eaton 
in the extent wn of his office; so different offences. But the 
court hold, tliev were thf' sme ofTenres, <'i'H«tanf?T>]lv : for the 
essence of ench fiiartic was an a^^^ Mih ajid beating; and being 
COnstabK^, in ihe exef uiion of his t»lii( e, was bnt mutter of ag- 
gravation, llial might he c;iven in t\in( nf e. I^lca in bar ad- 
judged good, and the delu wan c^isrharged ; and the court 
disallowed ilie Stale's Attorney's moiion to withdraw his de- 
murrer, and repi} the process before the justice was by collusion. 

§ 4. »i power to correct cannot he delegated: Decided, in m«w. S. Jq4. 
this case, in which which Lot Cheever was indicted for assaolt- Court, Vow, 
inm and beating a boy about fourteen years old. Parsons, the 
aefls. counsel, attempted to Justify, and stated that the boy cbeerer. 
was put an apprentice to live with Ez' kiel Cheever,tbe deft's. 
brother, and iu whose family the deO. lived ; that the said 
Ezekial, when he left home to go to meeting itc, directed the 
d^'ft. to lake cnre of the boy, restrain, and correct him, kc; 
thut the hoy ran awav, and that, nndHt tlu^sp ordfrs. the deft, 
ren^onahlv" correr-ted him &,r. Hut 'he cotiiL dec id cm!, ih.it 
the 'nasfpr (-annoi tleleenie his power to cive reasonable cor- 
rcciiou iu bis absence ) that| therefore, the deft* could not be 
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Ch. 201. admitted lo make such defence ; but the court allowed the 
jlri 5. defl. lo prove all these circiuuslaaces in miiigation of the IiDc. 
v^^v-'^^' § 0. ^Issault with intent to kill ^-c. The deft, was indicted 
Man. 8. Jnd. Jqjt assaulting Blodget mth intent to kill and murder him. Oa 
im Com!' Massachusetts statute, of March 16, 1785, sectkm 3, which 
monweaith v. eoacts, " that whosoever shall make ao assault, with intent to 
Maine^ aci^ comoiit fuurder, rape, or sodomy,** shall be punished &c.; hot 
€h.^ ' as the statute does not use the words lo kUL held, the indicia 
ment was mforinal; and should have been for a simple aumdi, 
or for an auauit with an intent to murder, but well enough oo 
the general issue pleaded. By acts passed in 1711, 1761, 
1785, aivl 1805, assnnlling with an intent to rob or steal, ha? 
been, and is, viewed as ^ felonious assault, and puoi&bed ac- 
cordingly; for these, see K(jl'[>c]y and Larceny. 
Mass. act, A (5. f{y the 9lh section ot tins act, if any convict in the 
' Slate prison lor hie, assault any person employed in the ^ov- 
eninicnt of it, or forcibly attempt to escape o^c, iie is punishable 
by solitary imprisonmeot, not exceeding a year. The same for 
an escape. See several English cases, East's C. L. 411 Ins. 
Mass. act, § 7. By thts act, every justice in his county, nay stay and 
ilwt.^2.' " riofen, diiturhen and hreakers of tkt 

peaUf and such as shall ride or go armed ofindvdsf^ to the 
fear or terror of the good citixens of this Commoiiwealth, or 
such other as may uUer any menaces or threatening speeches," 
4 Bi. Com. and on view or confession of the offender, or other legal con- 
—Maine viction, bind liirn to the pcnrr nnd H;ood belmvronr, and on 
failure kc, to commit him until he complies: Mav n]-o " j unish 
the breach of the peace- in any person that shall ussauli or strikt 
another^ by tine to the State, not exceeding 20s. and bind him 
Ma»8. act, fis atorrsruil, oi bind Inia to appear at the next Sessions. By 
llBrehlC^ this act, a justice may punish all assaults wiiore the fine 
17»7,aMt.8. exceeds not SOt. or $3.33. By this act of 1797, the fine is 
$2 for riding with a naked scytlie on the highway, or io aaj 
lane, street, or alley. 
4 Muss. R. ^ 8. JusiiceU convieUan en partyU corfemon, no bar ^t* 
monwealtiiv. indicted for an assauh and battery. He pleaded 

Aldenaan. '^t^^Jf* but added, *'tbat he himself had informed a justice of 
ue peace for the county, of the oflence," who 6ned him ite, 
Tlie court said, it had been solemnly decided, ** that a con- 
viction of n breach of the peace before a magistrate, oo the 
confession or information of the offender himself, was no bar 
to an indictment bv the enind-iurv for the same offence. A 
like decision was made in Low's case, about A. D. 1783. In 
neither case, was there any notice to the parly injured, 
toftt W*-— J 9, JIoio offenders fyc. may be so joined ^c. In this case, it 
The King^v. ^\^t ^ included in one indictment, for an 

CitidQD. ' assauh against two ; but formerly it was held» assault on ism 
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people could not be laid in the same indictment, becan«-o Ch. 201. 
linct oflences ; but denied to be law ; 2 Burr. 9SS; and ;i jn c- Art. 5. 
cedent was cited, of an indictmeiu ae:arnst one, for assauiling \^"v-^--' 
and lic^iiiiig two in the highway, to the intent to have kiUed or SeeL.Raym. 
jobbed them. Tiiat two or more may join, and do ilu* same acif 
and so be joiutly indicted, there is no doubt ; but iliat an 
assault made oa ivfo, may be one and the fowe offence^ aad 
not diflbreot offeoces» this is clear; but m the several cases 
decided as to this poiot, the questioo has» and must torn on 
the drcumstanees of the particular ease, whether duiifiei as- 
saults or acts, or not. And 2 Burr. 984, an information against 
five defts. for singing a song, scandalizing faikar^ ton, anil 
daughter. The court said, the king may call one to acconnt ^ 
for a brearli of the peace, though two heads be broken instead 
of one. Many informations have been for libels against the 
king and his m nisters. It is a j)i usecution in ihe king^s name, 2ter.9M 
for the oiTence charged. *' It is not an application at die suit 
of each \vd\ uvn\-d\' pafiy injured. It is not hke an action^ where 
each person nijured is respectively to recover 5rp«r«ret/«ma;o'c*." 
Objected two could not be indicted in one indicunent, for dis- 
tin<^t acts* The principle seems to have been admitted, that 
two cannot be jointly indicted for perjvri/, or eeolduig, or ex- 
ercising a l^eiie without having served &c., because the perjury 
&c« is a separate act in each. But tvfo may well join in sing- 
ing a libellous matter with intent to discredit several; all is one 
entire offeneef one joint act. 

§ 10. One count rrra bVla^one not ifc. The indictment Cowper, 325, 
consisted of two count--, one for an assault, and one for a riot, ». Field- 
As to the first, the jury found vera biUa, as to the second, 
noiamus; and held well. 

^11. Nominal fine only. The deft, was hulictfd for an as- 2 john». Cas. 
gaull and baitery, and convicted; and the Attorney General 73,TliePeo- 
moved lor jiidtmeui J but shew no circumstance aitending the 
case by which the court could judge of tlie degree of puuisb- 
ment that ought to be inflicted* This being the case^ the court 
imposed a mere nominal 6iie. 

§ 12. Jheavltt fiXUmd by other erimei* It is rarely the 
case, that the offence indictable is a onatift; but an 

assault is usually Ibllowed by, or connected with, some greater 
crime; as battery,MayiUah robbing, stealing; then the assault 
is included in the greater offence ; and this greater ofience is 
inHicted, and ihe assault is hut a part or a circumstance. But 
often an assatdt is connected, not vviih a grrntor or other crime 
actually committed, but only with an intent to commit it j as an 
assault with an intent to ravish^ or to commit sodomy, or to kilK 
&LC. There arc many forms of indictments and of inforniii- 
lions m our books 011 ail these grounds of simple assaults : 2. 
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Ch.20I« Assaults connected with greater crimes actually coramrtletl ; 

Art, 6. as imprisontnent, battery, mai^hem^ extorting tnoncy, ossaulti 
v^^V'^w with rescuing goods, &ic.: 3. Assaulting with intent lo commit 

souie leiony See various forms tn t})cse purposes^ Crow* 

Circuit Conifianion, Assaults, Ao. 1 to 22. 

§ 13. Puniihrneni of tusaulU. This, besides the civil actioa 

for damages, b a ine, on oooyictioQ, on iadictineDt, or klar- 

nttkiD, or ooinplaiat $ bat ofotllj indietneDt. 
t Mitt. R § 14. AMumU 4fe* wUk inf e mi U ffmm «i tAwfiitm. TIm 
^ ' ^ tndieced for MMuikiiM; and betting one Liwy HobiiaB. 

moii wealth p. jji . • ^ 

Biti|{t.~i and adiMtiteniig to ber a certain dangerooa and deMmos 

Hh'p. 33 — draught or potioa, against her will, with intent to procure the 
m '^mj ^'^oi^ or premature birth of a bastard child, of wfaicb she 

be ^ . tn iti. was pregnant kr. Held, the assault and battery were out of 
ttruotttnt. the cnse, nnd judgrnont arrt^'^tPfl, ns no abortion was allr^ed 
to have followt-d takrng the potion, and if this had been alleged, 
the averinent, s[ic was at the liine quick with chihf, was a ne- 
cessary part of the indictment. As to the assault and baitery, 
nolle prosequi w as entered. See French Pt nul (-ode, art. 317. 

3 Johns. R. ^ 15. In an indictment for au assault, with inieut to kill, it 
»' ' ' J^^ if sufficient to state with tbe usual precision, (be facts neces- 

People , . •« 

Petit aary to constiiuto an asaaok and batteijt and aver ibe mteat 
witb wbicb it was made: Decided, oo error assigned ; nisifaat 
tbe iodictment dtd not state tbe act was done^Heii«aiiil|ft wil* 
fully, and of malice aforethought, lBc.t ool a leiony. 

Art. 6. BankmpiOff fraudulent 

^ !• A bankrupt system has prevailed, or been in force but 
a lew years in the United Slates; but while it did ezisi ftan* 
dulent acts, committed l»y bankrupts, were by no means un- 
common. The unprepared state of tin?; cotmtry for a bankrupt 
system was briefly noticed in a former chapter; and it may be 
added, that no people whatever are prepared effectually to 
execute such a sysiem, until their notions and sentiments arc 
such as will lead them to make and execute laws on rigid, 

4 Bt. Com. and even on severe principles. Such principles as the bank- 
PkIiTh Pen- ^^^^ England, bave long been made and exeeotad 
at Code, art' upoo. There the bankrupt most strictly conform all his oon- 
eos to 40A. duet to tbe bankrupt laws. There it is a capital oflence if he 

conceal or embcEzIe bis ei^ts, to the vakie of £90* So if 
be withhold any books or writings with intent to defraud Ins 
creditors hic. There the oflbnee of fraudulent bankntptcy 
has long been viewed as an atfocioua species of tbe crimm 
falsi*' 

Act of Con?. ^ 2. Hus act, the onh- one of the kind adopted in the 
Apr. 4; IBUU. United Stales, intiicte'l !;ir mild r pnnishments. By section 
18, if tlie bnnkr'fpt neglected fort \ -two days after notice to 
surrender himseil, aud sign bis surrender, and submit to an 
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examination on oath, or to disclose all hrs proplsrtjr of every Cn. 202. 
kinfl, liookS} papers, and writings relating to it, and in his Art. I. 
pos^ ur or possession j or if on such pvamiiiation he neglected 
m due form of law to convey all his property vviiaiever aod 
wheresoever as directed by the commissioners to vest the 
same in the assignees, their heirs, &ic. in trust for the yse of 
aH rod every of the ereditors of such bankrupt, proving their 
debts ; or to deliver up bb books, papers, aod wriltogSt relat- 
ing to hia property, except necessary wearing apparel Ice. ; 
and upon conviction of any wilful defauh or omission ha any 
of tbese matters or things, shall be deemed and adjudged n 
fraudulent bankrupt, and shall suffer imprisonment for a term 
not less than ivvclve months, nor exceeding ten year?, and 
shall not at any time after be entitled to the benefits of this 
act. 

§ 3. This was the punishment of a fraudulent bankrupt j— 
imprisonment in no case exceeding ten years, a less punish- 
ment than our laws tnffict for many coastderabte ofienceSy and 
less than the English laws inflict for many smaH oflenoet. The 
French Penal Codo» art. 403 lie. punishes bankruptcy as 
fraudulent, and pnni^iea accordingly wherever be has acted 
very Imprudently ; such as gambliDg) esceasive expenses, 
oror-trading when insolvent, not keeping proper books, he. 
Such provisions should have been a part of our bankrupt law* 



CHAPTER ecu. 



BAERETRY, 



AnT. 1. What is barrelry, 

^ 1. Commoo fatrretiy ia the ofoeo of freqnantly excit- j^' ,^''^^ 
ing and stirring upanits and qnaiiels** among the people, ^iHaw.p.' 
** aitbor at law or otberwiso.'* Tbere must be throe o&oces c 243^ 
at least, to make barratry f aee bekiw} and crimea ponisbed |So',^[!— 
not by fine and imprisonment, as barre^ isi in common per- Mass net, 
sons, also disability to practise as lawyers, are not barrety, as jJJ^'gj^ 
decided in tliis case, in which Josiah Abbot was indirterl for ju,;^/ 1793 
common barretry in the common form. The bill of purlieu- Essei, Coia- 
lars (always necesfiary) charged, 1. That be, in the year 1790, JJJJJf^**** 
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Ch. 202. stirred up and prosecnted a vexations loit against — 
Jirt, %m That be stirred ttp and prosecuted a vexatious suUj 

^ 3. That he in , stirred up and prosecuted a vexatious suit 

against : 4. That he forged ri State note l>ic : and 5. 

That he passed one knowing it to l)e forged. As to the first 
pariieular, tin; jnoof was a suit in tlic ypar 1789, so this could 
not be given m evidence, and ihis failed ; and as lo liie 
fourth and fifth particulars, they were in no sense barretry, 
because punishable io another way. iieuce, no hdrretry was 
proved, as only tm offences remaioed, aod there must be 
lArae or man to make banretnr. Deft* acquitted. See M* 
lite of Bfaioe, as to officers of courts, cb. 30. 
8 Co. 72, 76. ^ 2. Coke says, one is a barreSor in court, or in the oooo- 
(b/r cra'l'c!' try : U In disturbance of the peace : 2. In taking or detaining 
c. 20ti ^.4 houses, lands, or goods, Uc. which are in controversy, not 
Bl Com. m, onljr by force, but also by subtlety and deceit, and for the 
most part in suppression of truth and right : 3. By false in- 
vention anfl sowini; of calumny, nimonrs» and reporiSi vbevs- 
by disroid and disquiet arise auioHL: neiiihhours. 
Crown Cir- ^ A person suing another in the nauR' of a tirlilioti> ph., 
eoit Con- j„ heinj;, or ienorant of the suit, is a barretor. 1 Hawk. 

206. i64J. Inventors and sowers oi false reports whereby discorcj 

arises, or noay arise, among uei^libuurb, aie barretors | but 
must be so in many cases. 
Art 2. What it noi barretry, 
s Com. D. Not to proeecute one's owe suits, bowever numerous : 

Btrratry,B.— nor is It barratry to solicit suits without cause, if he do not 
1 Hawk. 624. j^,^^ Without cause ; nor is it to spend money in law- 

suits of another. 

Mus s J c ^ 3. It is not barretry to buy up debts to ofT-set faiiiy ; as 
Junr i7?>7, in this case Abel Curtis, the deft., was indicted for barrstiy; 
Common- and in ihn bill of particulars he was charged with having pro- 
Ijj^ cured four .suits to he brought a^^ainst Moses Fessenden, ai 

the Court of Common Fleas, July icnii, 1795 ; one by Bailj 
Bartlett, one by Timothy Osgoo d, one by Uriah Gage, and 
one by Thomas Oage, with an iiiieiiii on to injtire and oppress 
Fessenden. Plea, not guilty. Agreed ilieru must be three 
or more suits to constitute barretry. It appeared that there was 
much fitigatioo between Curtis and Fessenden, and a reftr- 
eoee ; and it was reduced to a certainty, Fessenden was to 
have a report and judgment against Curtis Ibr as mochas 
£75 ; thereupon Curtis purchased said four debts at l€it- ia 
he pound, and agreed to sue aod recover them at his own 
expense and risk, and lo indemnify Bartlett &c. from any 
costs. It appeared it was the object of Curtis to buy only 
enough to set-off said £75 ; and when he sued the debts be 
bought of Bartleu «ad Osgood, be ofoed Fessenden to setda 
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tAd offset ; and on bis attadikig Fe»eiideD» direeted the olBcar Cm SOt» 
to keep tbe iffiitr secret, so as to lojure FesseitdeD ti little at ArL 3. 
possible ; but he refuaedt aod said he did not owe the debta s^v^^ 
to Barlett and Osgood, (Gages seided for themselves). No* 
vember, 1796, they got judgment for them. Verdict, not 
guihy $ and the court snid, that buying all debts against a man, 
to vex and oppress him, is barratry. That acting with malice 
and intent to injure constitutes the offence ; but thnt in this 
case, Curtis only bought enough, or ihereaboiits, to sct-nff 
what he owed, and this he had a ri^ht to do. A design mere- 
ly to balance the debt of Fess'^nden was no barretry ; aod 
thousjh Fessenden thought he did not owe the debts, yet the 
judgments lor iliem November, 1796, were conclusive. 

An attorney is not a barretor for maintaining a groundless I iM> 
Bait, to the commeocement whereof he was no way privy. 

Abt. S* fVhai mnut be aU^td ta the indkimenL 

^ 1. Though a barretor is one every where, yet the better 2 Hai. p. c. 
opinion is as in Mann's case, that a hill ought be alleged; hot o^.''^' 
not essential. Cro. £1. 195. 

And it IS essential that the indictment be contra paeem, Cro. Jam. 
Must be eommunu barretaior. 1 Sid. 282. So is eommunii 2?*"^ ^.i- 
deceptor. But in modern cnses it is held a »;eneral charge in i»6.— i d. k 
tbe indictment is suflicient ; but ii need noi i>hcw in -what in- E.752, Aotoa 
Stances, he is barretor ; but the prosecutor must give the deft, J^^uSi""* 
notice before the trial, of the jjarticuiar instances that are 
meant to be proved. In our indictment it is stated, the deft. 

OD , at , and divers days &tc. was, and yet is a com- 

iDon barretor, and a contioual disturber of the peace of the 
Commonwealth ; and also on ^ at — , aforesaid, was, and 
•tOlia, a cotaomon and troublesome ilattderer,railer, and sower 
of discord among bis neighbours, and that he hath procured 
and caused divers soits and quarrels then and there, and else* 
where, in said county among divers citizens of this Commoo- 
' wealth, to the great contempt and against the peace thereofi 
and to tbe bad example of others offending in like cases. 

The reason the indictment for barretry, an offence inespable 2 Bae. Abr 
of being precisely ('cfificd. may K'c thus general, is, a bill of 281.~4B«ir.. 
paiticular offences must seasonably be furnislied the deft, by 
the prosecutor, and the trial is confined to tbe specified of* 
fences. 

^ 2. However the form of the indictment is not exactly Cn».Cte.S4l^ 
.greed. "^'^ 

In this ease it was held, it did not vitiate it to oonchide it 
•gamat the form of divers statutes ; and Cio* El. 148 : not if 
sigainst tbe form of the statute. But whatever was the con* 
cMon of the English indictment in cases of banetry, wheth- 
er against the mm of statutes, or statnte, Iec«i there b m 

voita n. 93 
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Ca« 203. quaAbn but tint our indictment mutt eonchide itcsMMi 1m; 
jirU ff. •nd the reason is, there were in England formerljr many am- 
K^^^"^/ utea reacting this oflfence, on which the indieknent wu 
. grounded. Our indictraeot is not grounded on any atalntti; 

and if we have adopted these ancient English statutes, it liaa 
been only the principles of them as part of our common law. 
8CS0.74. The indictment was coinini'nis barreUiior fit 'mm ft (Juror- 

diarum inter vicinos snnmtUor et pacts Hegu prriurbalor. 
First exception, it did not shew, in particular, in what lie was 
a common barretor. Held, it need not. 2. h did noi say, 
Pa'.frey'i against ihc peace; and for this exception llie iiidjcinieiu was 
caM. quashed ; Cro. Jam. 527 ; for contra pacem is an essential 

part of the indictment, and moat be equally so here $ boi 
though held in thia case, that contra firmam tUthOi was also 
essential, it is not so here. 

Art* 4. Mat$aehutet(s statutes. " 
Mmi, c.h § 1. Jn 1641 the Colony legislature enacted, that if mf 
P.iim,61. man be proved and adjudged a common barretor, irextog 
others with unjust, frequent, and endless suits, it shall be in 
the power of the court, both to reject liis cnuse, and to punish 
him for his barretry." This act seeuis to havr tnnde no dis- 
tioction between such suits of his own and those of oiiiers. 
Mast, aet, § 2, By this act for the admission of attornies, the for .1 of 
Nov. 4v 178ft. the oath is prescribed, a part of which is, " yon will noi wit- 
cb!^^!** **** tingly, or willingly promote or sue any false, groundless, or 
unlawful suit, nor give any aid or consent to the same." It is 
difficuh for an attorney to be guilty of barretry without vinltt- 
mg this oath. 

16 Mass. R. § 3. Deft, was indicted for common barretiy. He boogll 
227, Com. Qp promissorv notes made by A, and left tbem with an 
Mo Colloch. ftttoroey to collect ; and he sued three actions belore a jus- 
tice, and might have included all three in a Common Pleas 
writ. Deft, took the executions and caused them to be levied 
in n innnner indicating a disposition to Oppress* Not berrettj. 
Art. 5 1 hi firry. 

Seeextor* This is olso an oflenre as^ainst public justice. The first in- 
?*S* Com Stance recorded of a bribe in electing members of pnrli anient, 
179/~Freacb i" the time of Queen Elizabeth, when one Thomas Lonee 
P Cod«, art gave X4 to be returned a member, and was returned for iiiat 
M'Nally 460. ^^^^ bribery, and the action is a ciiril action. 

462. ' 8 Burr. 2967; same, 3464; and Uie same, 2504. The crime 

is complete by the lOimpi or e^ of one, though refoeed ; 

neither is it material, if dm party briM vote cootniy to the 

bribe* 

Art. 6. What is hrihtry, 
4 Bi. Com. ^1. It is defitied to be, where a judge or eHherpeMft bsi- 
mmitfer?**^ ctwed itt the •dminiittitiQo of justice^ tahea tay ■whi^ wwA 
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lo inflamee his behaviour ia his office. This is a limited Ch. 302. 
definitiooof iu «tfrl.6. 
• 6 2, Bjr section 31, of this act of Congress^ it is enacted, that v^^^-n^^^ 
if any person, directly or indirectly) give any sum or soms of 
money, or any other bribe, present, or reward, or any promise, Book of As- 
contract, obligation, or security for the payment or delivery of sizes. 4:? In- 
any money, present, or reward, or nnv other thins^ to obtain or 
procnre t!ie opinion, jddgnient, or decree ot" any judge or judges pomfJon 
of tfie United States, in any suit, controversy, matter, or cause election, 2 
depending beiore iuni or tlienij" such person, on conviction, i377_7ndict. 
and the judge accepting tlie same, may be fined and imprison- meut fur, ia 
ed, at the discretion of the court ; and is forever disqualified JJJv*«l 
to hold any office of honour, trust, or profit under the United 
States.'* 

^ 3* By section 88, of this act, all customhouse officers are Att of Cw^, 
punished for receiving, directly or indirectly, **any bribe, re- ^ 
ward, or recompense, for conniving, or shall connive at any * 
false entry of any ship or vessel, or of any goods, wares, or 

merchandise," every such officer or other person, on convic- 
tion, forfeits, not less thnn $200, nor more than $2000. for 
eorh oJSence ; and if there be perjury ia the case, it is also 
punished as perjury is in other cases. 

§ 4. Held, if I lay a waG;er of five guineas with A, that he Loflit, 663. 
does not vote for me, it is n bribe. Statute against, in Ken- 
tucky, December 19, 1801, s. 21, 28, 29. 

^ 5. This act considers bribery on still broader grounds, and Mass. act, 
enacts, ** that if any person shall, directly or indirectly, give JJafs'i^wi. 
or engage to pay any sum of money or other valuable con- 
aideration to another, in order to induce such other person to 
procure for him, by his interest, influence, or any other means 
whatever, any office or place of trust, within this government,** 
be shall, on conviction, forfeit, no^ more than £100, nor less than 
£20, and forever after be disabled to hold any office or place 
of trust in the State. This act ilscr provides the same penal- 
ties for receiving; a bribe ; but if one otiender in any case, do 
prosecute the oilier, he is exempt from the punishment. The 
prosecutions can be only in the Supreme Court ; one-third of 
the penalty lo the infoi mer, and two-thirds to the State. Maine 
act, ch 21 J Kentucky acts, Toulumrs ed. 31, o2, 

^ 6. These acts sufficiently describe the ofiences of bribery, 
on which hitherto there have been but very few prosecutions. 
The French law is much more severe and general against all 
public functiooaries concerned in bribes, and is much the best* 

And article 183 : Every judge or administrator, who shall 
be convicted of having been influenced in his decisions by par- 
tiality or enmity to one of the parlies," is subjected to civic 
degradation. Our law on this subject is very imperfect* Act 
of Maine, ch« 21. 
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Cn. 203. Art. 7. j^merican cases ifc. 

ArU 8. § 1. In 1798, in the Circuit Court, in Pennsylvania, it was 
t_^f#wyi^^ held, that an offer to bribe Tench Coxe, coiuruissioner of the 
3 Dallas 384 'cvenue, was an indiciabie offence, thougli ilic bnfie was Dot 
U. Stateav. * in fact given or received. This is a very iniportani and use- 
Womll. fuj decision lor ihu pievcnlioD of bribery, so commoo ind 
^Brib^ ruinous in many counuies ; for titer the bribe is fMmi» 
b viu^ooiiy iboro IS but ft smaU cbance of deteetioii. But is ihb ewe, the 
puaiabed by puoishiiig the mere ojftr to bribe, must htve e strong and salu- 
II^H^^ tary effect to prevent any offer, as the persoa to wbotn t lie bril e 
8catM. may be offered will be entirely at liberty to expose the offeoder, 
making the offer. This is the only case decided I have found in 
American books^ See several like English late cases, M'l^alljt 
450, 452. 

jjtMMp'BeSl ^ ^' ^^''^ l^iidlsh case, it uns decided, that an indictment 
* lay agaiiibi one wiio was a clerk lo the agent for Fi euch pris- 
oners of war, for taking bribes in order to procure the exchtJige 
of some of tbem out of torn. Deelaifttioo for, 7 Wenlir. 8W 
to 369 ; four counts. 

Abt. 8. ChaUenging to fight* 
1 Haw' This is an ofience against the pubUe peaoo, ooBStmeiifsljr s 
ii5,*i3SB— 4* breach of it; as anything that tends to provoke or etrite 
Bl. Com. 149, others lo break it, is an offence agninst the peace and j:yod 
^^^n^tor***^* order of the state. It may be by word or letter, and ii is 
rh«llenK«» to constructively a breach of ihe peace to be the bearer of cW- 
ftgfatadu«l, Itnges to fight: and all these ofiences are punishable by fip« 
8i6 317. imprisonment. This is an offence olien connected wijb 

' duels; tad so far It will be considered under that bead; in 

which connexkin, it is a very aggravated oifoneo, and is sevsisljr 
punished. Where the eonrt will not grant an iaformatxNi fiv i 
challenge. See Informatkm. Cro. C C* 168, 183; 6 Wentw. 
385 ; 1 Hawk. 266 ; Statutes of Keatue^ of 1790 ; L»n> 
330. 

Art. 9. Champerty. 
iS" 135^ ^ ^ * *^^'^ offence against public justice ; Is a species 

Hav'. P.C. of maintenance; origiuallv sli^nified an agreement lo carry on 
|5e,tte^i ibe suit for a part of the land to be recovered (campi partitio) 
mo aoL^-a ^^^^ ^'^ offence by our common law, and punishable by 

Con. D, iWk fifle and imprisoomeot. h Is now a bargain with the pit. or defc 
-^Hawk. to divide the kind or other thing sued for^ between the party in 
the suit and thia euampertor, if they prevail at kiw, and ibe 
3 Xd. La.8i. cfaampertor is to carry oo the suit at bis expense. Ancieotly 
thb oflence was so common, that parliament found it ncces- 
sary to ititerpose, and pass this statute, and thereby eDacr,tbat 
no officer or other person shall maintain or cerry on suits fw 
lands, tene til cuts, or other things, for to have a part or profi 

ssEd.L c. thereof t by cov^^nant between tbem &(c. And by. tbis> ^* 
II* 
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I., it is enacted, that no other person by covenant shall give Cb. 202. 
Up his right to another, on forfeiture of the value of the thing; Art, 9. 
but it was not to be understood to extend to |)lrndcrs for their s^^*v^ta/ 
fees, or to parents or next friends, nor to any one empowered 
to sue. And ibis act, 33 Ed. I., punishes champerty with fine 33 £d. I. 
and imprisonment. This statute punished champerty with a 33H.VllLf. 
forfeiture of i^lO, tiie value of the land : and by it, no one 
could buy or sell land unless the vender had taken the profits 
of it one year belbre the grant iiiade« or had been in actual 
po aae aaion of the laodt or of ibe remaioder or reverakm. 

$ 2, Champerty is the moat odious species of mainienanoe, 2 inst.ao8.^ 
and was an oflbnce by the common law. And an agreement * 
to bave a rent or profit out of the land, by deed or parol, is 
champerty^ and though with a disseisor; but not oot of other 
lands. 

§ 3. But a grant of a part of the thing in suit, in considers- L^^J^' 
tion of :i fifcec'lent de!)t, is not ciiniiijierly ; but siy:h only as 
is made in consideratKin of iuaintenance ; nor is a surrender 
by lessee to lessor, or a conveyance, or promise of one, by a 
ftither to a 80o» or by any aocestor to bis lieir apparent, nor a 
gift of the land in suit, after the end of it, to a coonsellor, for 
bis fees, wilhouc any krod of precedent bargain rebiting to 
such gift. 

^ 4. There is no statute of the United States or of Massa- 
chusetts, on this subject, but the offence is at common law. 
Prosecutions for it have been very uncommon , lliong^h the of- 
fence, no doubt, has been often couirniited. But this, and 
many other offences, often committed, are rarely pros* cmed, 
because easily concealed, and usuahy will be, when conceal- 
mem Is for the interest ^ all concerned in the commissioo 
of the ofifences. 

4 5. New York^ has a statute on tbis subject, passed to New York 
** prevent and punish champerty and maintenance." By this ^ 
act, if a person purchases lands, knowing at the time, the land joims r. 
is held adversely to the person of whom it is purchased, by 261,254, 
persons claiming by deed, the purchaser is liable to forfeit the pJjJii.*' *' 
value of the land, and the iinjiroveinenis on it* The adverse 
possessor, it i^eems, must claim hv deed. 

§ 6. Bui it IS no ciminpeiiy to purchase land in suit, if there 1 j^okwi.B. 
be no intention to purchase a pretended title ^ as was decided Dy^^ 
in an action on aaid statute. As where the deed of the grantor, Vm 9mm, 
convey in.; a prHeniUd title, described, generally, all the right xj^^^^i^ 
and thle to ibe land in a particular patent, without specifying to raelm 
tbe precise iiuamity or bounds, and the grantor b)id a legal the penai^ 
title to, and a possession of a part, and a part was unoccupied, ^^ir vS^Mp^ 
bni another part of tbe same patent was in the actual posses- 345* c^j^ 

c. 9, decided by 2 judges againitKnt C. 1. 
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Ch. 202. sion of one who elumod and bekl itiwmefy to the pmat. 
Art 10. Yet held, this was not ch8iii|peny, beeanee nooe was ioteDded, 
Vi^^v^^ e<;j)erin]ly becauao the purchase wai made bytheieaeJUi 

advice of counsel. 

Art. 10. Maintenance, 
f ^ ^* This '* is an olTicious intermeddling in a roit that no 
gg^ 4^-l4 way belongs to one, by maiutainiug or assisting either pany 
in Com. 184. with money, or otherwise, to prosecute or defend." A man 
loit "^y* ^^^^^^ miifliatii the floit of hia near kioaman, serraot, 
M8, aaa.^ or poor neighbour, out of charity and compaaaon, with inpo- 
Rioore, 701.- nitj.*' Tbia ia ao dfence against public jiiatioey aod the poa- 
B^M^jis- ^'^^ ^ impnaonment at common law. If A per- 

' auade or endeavour to persuade B to be of oouosel for C gratis, 
this is maintenance. But if one tenant be 8ued| and all joB 
ID the expense &c., this is not mnintcnance. 
P^n***' ^" ^^'^ ^^^^ held, thai if A iiave bills of debt due to 

HteUed* ^'^^ J*® assigu ihuni lo B, and give B a powerof 

attorney to recover thera in A's name, ai B's expense, this is 
not Qiaiotenance ; but it may be otherwise if A is to bare 

r\ when recovered. See case for maiotoneiice. 11 Bh» 
649. 

Co. L. 8ft8, ^ 8. Coke says, maiotenaace is when a man maiDHiiis i 
36<» -Indict- suit or quarrel to the disturbance or hindrance of right, and ii 
Borii,tai! ^ general or special; aod is, if one unlawfully sostaios pk.ar 

deft, in a pending suit, by word, writing, dounlennnce, or deed. 
Eobun, 384 o jpgj^ OQS. As if a master fee counsel out of his own iiioucT, 
or speak at the bar for bis servant. Mod. C. So if a serrairt 
retain an aliorney to prosecute a suit for niasicr, without 
his consent. 2 Roll. 77. Champerty is viewed as the most 
odious species of maintenance, and was an offence at conuaoa 
law. 3 Inst. 306. 

u KiLL^^ ^ ^* ^ forbids the maiotainiog parties m qaaneb is 
asKiLLitA king's courts; and this act punished bini who bound him- 
self by oath, covenant, &c. filsely to move or maiotaia plitff* 
1 Ed. Ill ; 30 Ed. IU. ; 1 R. II. These acts only respected 
maintenance io certain olBceray who never esieted in the Uoii- 
ed States. 

a2H.VIILc. § 4. 2d. This act of H. VIII. confirmed all former acti 
against maintonanre. cbamperty, &Ec. ; and enacted, that no 
person shall utilavvfully maintain or procure mainteoaoce m 
any of the king's courts &ic. in any of his domioioDS iriiich 
have authority to bold plees of land Iw. ; nor retain Ibr nuh 
teoaoce of any suit Im. on pam of £10. 

t Am. sei ^5. 3d. But it is no mainiensnoe for counsel to take fees 
for advice and assistance; nor for an attorney to expend bis 
own money for his client, to be repaid ; nor for a father to {MJ 
fees for his son, or son for his fatheri not to be repaid ; ^ 
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hr a mailer to pay fees for lus servant to counsel to 1>e do- Oa. 203. 

ducted out of the servants wages. Mod. 6. Nor for lessor to 10* 
anaiotain the suit of his lessee in ejectment. 2 Rol. 181 ; 
Dougl. 408. Nor ibr mortgagee, no party in the suit, to ad- 
vance money to support the title to the mortgaged premises. 

3 P. W. 376. 

§ G. 4th. AnH G^cncrnll) any one having a defective, or even Co. L.zm. 
tortious possession ot lands ^c, may take a release or con- — 2Lev. 48. 
6rmation &,c. to strengthen his title ; this is no maintenance or 
champerty, as it ratlier prevents than 2;ives rise to lawsuits. 
The main objcci uT the laws agaiusi maiuienaoce is to prevent 
men buying disputed titles. 

$ 7. 5. Jitturiean cam* There have been no prosecutioos 
of any considerable importance for maintenance in Massachu" 
setts, and it is believed in the other States, except in New 
Torlc, in which State it appears there has been some years an 
act (aess. 34, c. 87) to prevent and punish champerty and 
maintenance ; on which it has been held : 

§ 8. 1st. If A, in ejectment against B, get a verdict for land s Johns. B. 
worth $2500, against the deft, in June; judgment in August ; JJJjJjJJ*^ 
and before, in July, B executes a quit claim deed for this land Ketchwiii 
for $300 to C, who knew, at the time, of this suit, trial, and al. 
verdict; this deed is void under the act: 2. To buy laud 
pending a suit as to it, and knowing of it, and not to complete a 
previous bargain, is champerty, though not punishable under ilie 
statute. 

6 9. 3d. Tf A, out of possesnoo, convey lands adversely <^ Joi^s- 
held by B, this convmnce is void for atetiifeiMniee ; and it u iiijams v. 
retains the title, though subject to the penalty of this act : so Jteiooa la 
is such conveyance void in this State. But it is here doubtful *"^'* 
at least, if such a conveyance is maintenance in A. How the 
pk. may declare on the demise of grantor and grantee. 

§ 10. 4th. Nor will an action of maintenance lie against A, ^ 
for carrying on a suit in B's name, or for aiding in the suit, if wickam'?. «. 
he has any legal or equitable interest in the land in suit ; for it v.Conklin. 
seems that if A has any interest in the thing in suit, he may 
legally take a part in it. 

6 11. 5th. If A buy a pretended title, and sue in B's name, Hnw.tit. ^ 
but for his own benefit, he is not guilty of maintenance on this j^'jl/is."* 
act. Sess. 24, c. 87 Evidence of adverse possession to make 
a conveyance void must be clearly made out. 

§ 13. Tins was a writ of right Ibr land m North Tarrooutb. Maw. s. j. c. 
It appeared in the trial that one Drinkwater had purchased of juiy,^^^"^' 
the pits, their right, and had got his deeds recorded ; and that Mo caidy'fc 
he had given bonds that the pits, should be at no costs in the 
suit. The court nonsuited the pits because, as was said, the 
xeal pit. was a mamtainer, tbough the pits, had not by law 
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Ch. 203. parted with their rights, because not in possession when thejr 
Art. 1. gave the deed. The court ordered Drinkwater intfanter lo 

^^rv*-^^ recognise in .*200, with two sureties, to a[iprar at the next 
Supreme Judit ml Courr, to answer to such things as the Com- 
monwealth shotild objccl against him ; and especiaiiy for buy« 
ing up a disseized title. ^Uicre, as to these proceedings, 
especmlljr the Mosnit. All was dooe fuddoDiy, and then wn 
DO prosecuckw. See 8 Johoa. R. 8S89 vviiere fueb mtm 

4 DAE. 84a ^ h&vc ^^6" better uoderaiood* See a good biiioiy, 
by BoJler J, of tbe variations from time to time« in the doe- 
trines of maintenance. According to this account, maiotenraee 
(ns in fact it baa been) baa ahraya been of n very cb aagw M i 
cbaracter. 



CHAPTER CCliL 



CU£A1WG8, DECEITS, AND FEUUDS. 



indMflMati Abt. 1. § !• There is no doubt but that cheating, 
n 77 7^^"^ ^ trade may be punished aa a public oflence in sund^ 

Limtt^ ewes at common law, as well as on sundry statutes ; but diffi- 
Cro. c. c. cuky lies in drawing the line between those cheats and frauds 
307 to343. hpIiiisIi are only the grounds of civil actions already largely con- 
sidered in Ch. 33 nnd Ch. 62, and those which are also the 
grounds of indtctmtnUy as puhlic offences ; so far as puiiislia- 
ble by statutes, these have drawn the line; but generaliy, 
frauds and deceits arc punishable only by the common law. 
2 Ld. l^ym. ^ 2. What cheating* fyc. are indictabh t^c. on w^merifSS 
ttatute$. Of so much importance ia fair dealing that ihaort 
every legislature has found it necessary 10 enact many siatatei 
to prevent cheatiog, deceits, and frauds, m trade ; not a4r 
generally, but in particular branches of buaness,as in the weight 
of bread, in the making of nails, in the exportation of butter, 
and other commodities, he. These matters being geoerallf 
left to the individual State governments, we find no statutesof 
the Ignited States relating to them; and so far as puntshable 
in the Federal districts, they have hitherto been punished oo 
the principles of the common law ; and this is generally lb* 
case in tht) several States i liowever, some btate statutes ha** 
been passed in relation to iliese offences. 



1 1 79 —2 D. 
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^ 3. By scciioii 4 of this act it is enacted, " that wherever Ch. 203. 
any person shall be hereafter convicted before" the Supreme mdrt. 2. 
Judicial Court, of any gross frauds or cheats, the court may s.^^v-^ 
hi additioD to, or Id lieu of, former punishments or peoalties, .''^j'^g. 
bflict on the offenders the punishment of hard labc jr, not ex- ^ILim act' 
oeeding seven years." ch. 18* 

^ 4. By this act it is provided, that all persons wlio Mr^.s. nc t, 
knowingly and designedly by false pretence or pretences shall 
obtain from any person or poi sons money, goods, wares, njer- ch. W.**** 
chandise, or other things, wiih intc t to cheat or defraud any 
person or persons ofthe same, slmll, on conviction," before the 
Supreme Judicial Court, ur Municipal Court in Boston, be 
fined to the State, not less than $40, nor above $400, or con* 
fined to bard labour not above seven years ; and by section 2« 
these courts have ** exclusive jurisdiction of all gross frauds or 
cheats at common law ;" and any person convicted in either 
court of such fraud or cheat, may be pnnished as in the first 
section. This act is very general, and seems to embrace all 
cheatings, deceits, and frauds (les!0:ned]y committed. Two 
questions will arise in practice upon tins act: 1. What is to be 
understood by false pretence: 2. What is a gross fraud or 
theat. Perhaps this act may be construed as intended only to 
alter the mode of punishment, and to leave the words faUe 
fftienees, and grow frauds or cheats^ to be construed as for- 
merly at common law. If so, we may now consider these of- 
fences as known by that law. But ^ucsre. 

Abt. 2. What U on MieUible ekeai or fraud at common 
law. 

This case aflbrds an important principle of construction in 8D. & E.r>g, 
these cases. Young was indicted for getting money of one ^^h ^oaog 
Thomas by false pretences, on the 30th Geo. II. c. 24. This ^ni^SJJu 
indictment contained several charges of the same nature in 

different counts. Young, on , at , as was staled, 

knowingly, designedly. Sac, did falsely pretend to Tliomas, 
that Young had made a bet of 600 guineas on each side with 
E colonel at Bath, that William Lewis would the next dajr 
run on a road &c. ten miles in an hour; that Young and 
MuUins did go 200 guineas each of said bet, and Randal did 
go 100 ; and did under colour and pretence of this bet &c. 
abtain of Thomns 20 ^nineas, as part of said pretended bet 
of fjOO guineas; by which false pretences the four defts. on 

, at , unlawfully, knowinsfly. and designedly 

obtain of Thomas said 20 guineas with intent to cheat and de- 
fraud him thereof J whereas, in fact, no such bet had been 
laid; against the peace, and against the form of the statute 
(SO Geo. II . c. 24«) The defts. were convicted tkc ; and 
brought error; and urged the transaction as stated, was not 

\vu VI. 94 
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Ca. 203. tbe subject of a crimmal prowcutim ; ibt before 33 VUL 
ArL S* c. 15» ibere were two CQiistitueot parts of cbestipf at ooonnm 

s^v^/ Jaw: t. It was necessary the act itself did affect tbe pnbUc t 
% Tbat ' it must be such, against wliicb cetmnoo prudcQce 
could bave not guarded." Haw. P. C. c. 71 ; 2 Burr* 112^; 
tben came said 33 H. VIII. which made it aa o&oce to ob- 
tain money by false iokena. Hence, the only aheratoon that 
act made in the law, was that, in order lo bring the case wiih- 
in it, some false token must be used; thcii came 30 Geo. II, 
c. 24, making it an offence to obtain money by false prtttact, 
Delts. said, these words did not extend the law lo cases» 
** against which common prudence may guanl." Aow here 
was a n.cic uakcd lie, they said, against which Thomas by 
common prudence might have guarded. But tbe court held, 
tbe judgment must be affirmed ; for ibis indictment, founded 
on 30 Geo. II is difl^rent from tbe common law indictneni* 
Tbis statute extends to every case where a par^ obtains 
money " by falsely representing bimself to be in a siloation in 
which he" is not, or any occuirence that had nol happened, 
to which persons of ordinary caution might give credit." The 
33 H. V'lII required a false seal, or fake token to be used in 
order to bring the person imposed upon into Uie confidence of 
the other ; but that bcinp; found lo ho insnfBcieot, tlje statute 
of 30 Ueo. II. c. 24, introduced anoilior (>ffence, describing it 
in terms CMtremely general." Lord Kenyon thought it very 
tiiilicuk to decide to vviiat cases this statute extended ; but do 
doubt ii extended to this case. Also held, where the pretence 
is conveyed by words, spoken by one deft, in the presence of 
others, wbo are acting in consert together, they may be al in- 
dicted jointly. As tbis act as to false pretences, is woided 
like ours of rebruanr 16, 1816, ibis case, as for as it goes, is 
a fair construction of our statute ; so tbat if one by a mere 
lie (false pretences) now obtain property of another, he any 
be indicted on tJiis act. Hence, this net has creatrd a new 
offence, as is allowed 30 Geo. 11. did. Passed, said Asbhurst 
J. ** to protect the weaker pnrt of maiikind." Anfl per Bnller 
J., the 30 Geo U. " clearly extends lo cases which were not 
the siil joct of an iii(hctraent at common law." " Bnrelv ro 
ask an ihcr for a surn of money is not sufiicient ^ but some 
pretence must be used, and that pi Liuence false and the 
intent to cheat or defraud, " is nccessai'y to constitute the of- 
fence." If the intent be rosde out, and the false pretence 
used, it brings the case witbtn tbe statute.^' Tbe same jmj 
be observed of our statute of February, 1816. 
Anr. S. A itaked lie not indieiabU ol cosMNen leta. 

SBarr. 1125 6 1. English cases. The deft, was indicted, for that b% 

wleluy?^ intending to deceive and defraud one R. Welib of bi» 
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on , at , falsely, frauduleiiily, and deceiifuUy Ch. 203. 

did sell and deliver, and cause lo be sold aird delivered to Art, 4. 
ftaid Webb, sixteen gulions, and no more, of ceriaiij malt s^^v'^^ 
liquor, commoDlj caUed amber, Tor, and as. eighteen gallons of 
tiifi nrae fiqaor i 90 wanted two gallons be. ; the deft, know 
iDgAfiilKe. received pay for eighteen gallons be., so defrauded 
Webb be* V«rdict, guilty. Judgment was arrested, because not 
Mated he used false measures ; bence, a mere lie, as to the 
quantitf. Webb might have measured the liquor ; but com- indictment 
nion sense is no security against false weights and measures, obtainiag 
false tdcens, or conspiracies to cheat ; but there were none SSm^M' 
S!Tch in this cnse, but only a private imposition, or deception tence ; 4 
on Webb, who carelessfy arrpptcd the liquor without seeing 
to the mea<;nre. Lord Mansfield also ??iid, th;it scllifrc: nn un- 
sound horse as, nud for, a sound one, is not iiidictable. And 1 
East, 186 ; 1 Dallas, 41, 47. 

§ 2. A came to B, and received £20, on pretence C sent Saik 378.— 
him. Held, not to be indictable. 6 Alod. oil, Queen v. tiMod.aM. 
HannoD, a like case ; for in these cases do false tokens were 
used to deceive* 

§ 3. Held in this case, if A come to B to buy tickets, and a d. k E. 
gfvea B an order A baa no right to drew, and which A knows 
will not be accepted ; so gets the tickets ; this is not an indict- 
able offence. This order or check on a banker was no falae 
token, it left his credit just where it was before. 

4. Held, that knowinsrlv to expose to sale, nnd selling Cowp. aaflt, 
wrought gold under the sierling all y, as -and for gold ol the ^Ji^ 
true standard weight, is only a privnte impositif)!! in a common 
person, and not indictable as it respects him but is an indict- 
able offence in a goldsmith. 

§ 5. Indictment on 30 Geo. 11. c. 24, for ohiaining money 2 East, 30, 
on false pretences. Held, sufficient to allege the deft, unlaw- R^s'-AIrejr. 
Mfyf knowingly, and designedly pretend^ so and so ; by 
means of which said false pretences he (Stained the money ; ^ Mason 
afterwards negativing such pretences to be tnte, though it be s stn m?* 
not alleged in terms that he falsely pretended be. But 3 D. Rex r. ' 
b E. 581 : the indictment must state what the false pretences ^'^^S* 
were : so what the false tokens were. 

Abt. 4. American cases, 

^ 1. In this case Josiah Abbot was indicted and convicted, ^u•^^ ^.J C. 
and fined .*!^50, for a fraud in stealing and carrying away a 
summons whereby the party was defi.nlted, not having nolice ro^w^K. 
of the suit ?)n(l jud8;ment ; also if the One was not paid in Abiwt. 
(lays, the offender was ordered to be whipped. 

^ 2. See the case of Commonwealth t\ Warren, Ch. 62, a. R.W. 
3, in which the true distinction at common law is taken be- 
tween false meofures be., tokens be., and a mere lie. 
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Ca, SOS* $ 3. Indictment quashed against Allen, a deputy ahef% fir 
Art* 6. a fraud m receiving of the debtor on executtoo, 13«. Ad, mote 

than he acknowledged, or paid to the creditor ; for it is a mere I 

private fraud, not an indictable ofleoce. June, 1795. 
JMaas.B. ^ 4. So Commonwealth r. Hearsey. Judgment arrested, 

because the deft, was indicted for a mere breach of contract. 
IDalU 41,46. ^ 5. Indictment lies for a cheat of such a nature as may 

prejudice, tliougb it does not charge that aoj person was ao- 

luaily defrauded. 

IDallas, 47, § 0. Held, it is an indiciablc offence, if a public officer 
Powiii!'^''* ^^^^^ *° marking barrels of bread, as of the wcigiit of 88 
pounds eich, when in fact they only weighed 68 pounds each: 
but quartf on what principle was this case decided ; perhaps 
on the ground of a fraud in a public officer* He used no 
false weights or measures, no. false tokens ; nor was there any 
Wlldtoi^ conspiracy to cheat. And in Rex v. Wilder, cited 2 Burr. 
■SM* 1 128. Held, the deft, was not guilty of an indictable ofieoce, 

though he sent vessels, to Mr. Hicks, of ale, starve// ascontaining 
such a measure, and wrote a letter to him, assuring him they 
contained thnt mensurc, when in fact they cootaioed much less: 
all merely his false affirmations. 
2Ld.RAyiii. §7. Defts. were indicted for pretendins; to ha olfjcers in 
f^il** tlie land bank, and cheatine J. S. of XI 4, aiid tor pruiend/nff 
Vtxry. procurmg him omce ol messenger ; whereas 

there was no such office. Motion to quash denied ; because 
it was a cheat, and the deft, might demur. There b a simQar 
provision in the French Penal Code, art 305, which fines 
and imprisons tliose who by fraudulent devices persuade 
others of the estistence of any imaginary undertalung, or 

Seculation ; or raise false hopes &c., and obtain mooej 
srefay. 

Art. 5. Fraud$ in eoMiing tiwa^ ikipi iuc* 

Act of Con- § 1. This act provides, that " any person, not being the 
S l IbmI""^ owner, who sluill, on the hif:;h seas, wilfully and corruptly cast 
awny, burn, or otlicrwise destroy any siiip, or other vessel, 
unto which he belonceth, beine; the property of any citizen, 
or citizens, of the United St ne^ or procure the same to 
be done, and being thcreoi iawfuiiy convicted, shall sufier 
deafh." 

^ 3. By sect. 2, it is felony and death for any person on 
the high seas, wilfully and corruptly to cast away, bum, or 
otherwise destroy any ship, or vessel, of which he is owner, 
in part or in whole, or in any wise direct, or procure the same 
to be done, with intent or design to prejudice any person or 
persons that hath uoderwrhten, or shall underwrite policies of 
insurance thereon ^ or to prejudice any merdiant that shall 
load goods thereon, or any other owner of such ship ac 
veaseL 
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§ 3. About a year previously, ibe legislature of Massachu- Cb« 5M)S. 
«etts ptssed an act to prevent the wilful destruction and cast- Art. 6. 
inp away of abipa and cargoes in fAe body of any county ots^sr^^ 
this Commonwealtli. Enacts, if any owner, or officer, or man ^^^^"g ' 
ner, belonging to any vessel, shall, within the county &c. laco.— ' 
** wilfully cast away, sink, or otherwise destroy the ship or Maine act, 
vessel of which he is owner, or to which lie belongeih, or io 
any wise direct, or procure the same to be done, with intent Dec! 19/ 
or desic^n to prejudice any person or persons that hnth, or 1901* 
shall underwrite any policy or pohcies ot insurance thereon ; 
or of any merchant or merchants that shall load goods there- 
on, or of any owner or owners of sncii ship or vessel and 
beinfl; convicted thereof, ^liall be adjudged a felon, and im- 
prisonetl lor iile, or not less than five years. 

( 4. By sect. 2, provision is made for punishing for fitting 
out a vessel mth intent to destroy her; and 6t her out iMm 
ihu ConmamBeahkf with such intent, to the prejudice of an/ 
person, who is secured by the 6rst section against such acts ; 
punishment, fine not exceeding ^5000, pillory, and imprisoD- 
ment, not less tlian two, nor above ten years. 

5. By sect. 8, provision is made for punishing owners of 
vessels or of goods laden on board any such vessel, who shall 
make out and exhibit, or cause to be made out or exhibited, 
any false or frr. nrlulcnt bills of pnrrrls, invoices, or estimates 
of any such goods, laden or prclended to be laden on board 
of such vessel, wiih intent to defraud any underwriter fcic. 
Punishment, fine not above $-5000, pillory one hour, and im- 
prisonment, not above ten years. 

^ 6. By sect. 4, false affidavits are punished to deceive 
anil defraud any underwriter &c. on vessel or goods. Pun-> 
ishment as in the third section. 

An indictment lies for wilfully, deceitfully, and maliciously East s c. l 
supplying prisoners of war with unwholesome food, not fit to ^'^^ ^ ^* 
be eaten by man. 

Art. 6. Deceits and frauds tn porUeular tradtit and 
branches of trade and commerce. 

The stntntps to punish thfsp offences, are very numer- indit tmpnt 
ous, and generally passed by our Stale legislators. Many J^J^'jJjj** 
such have existed from the early settlements of the country, .hnrt moa- 
and have often been revised. Some of them are local in sure, 4 
their operation ; some general. They are usually all framed ^"tw.as^ 
ou one principle j they direct trades lo be conducted, and 
mires and goods to be fabricated, and put up for market in a 
certain manner deserihed, and for doing otherwise, inflict pe- 
cuniary penalties* For instance, 

6 1. In the year 1711, an act was passed for regulating the A.D. ITII. 
wze of bricks, directing how the city should be managed, and 
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Ctt. 203. how the bricks sliould be made, and of what size, aud tiie 
Art, 6. inspection of ihem ; on certain penalties Uc, 
v^'v^'^ § 3, By this act, it is mmdHdif that if aay owner «f wof 
M^^'hslk ^^^^ o** ujiroaniifactored calf skiost or other person oenplojet 
' ^t^U lade Sec. to export out of this state any soch 

Maine act, skios* or if any master of a vessel kc. receive sodi, be incon 
Ch. 16a. ^ penalty of one donar for each and every such skin, so siiipped, 
or attempted to be shipped, and the skins arc forfeited, and 
may be seized on a Justioe's warrant. Fines and fmrfetfures, 
a moiety to the informer, and a moiety to the Commonwealth. 
AnH by n i!;enernl clause ?n a certain ^^^T, w}>rncver a fine or 
forfeiture is in whole or in part to \hc n?o of the Commoa- 
weahh, il may be recovered by informuTion or indictment. 

^ 3. A multitude of other acts of this I ind exist, and long 
have existed, in various forms, in relation to the survevmg, in- 
spection, approving, marking, ami regulating lumber of various 
kinds, beef, pork, pot and pearl ashes, butter, tobacco, and fish 
of variotts sorts, onions, lime, nstls, flaxseed, hog*s laid^ oask% 
mah, rum, and other oommoctities. In order to prevent deceits 
and frauds in the sales of such commodities, and espectafly 
when exported, the penalties and ferfeitnres in fHiiob'Casea are 
aemeitroes recoverable by acfioos qui tarn ; sometimes by com- 
plaints and informations, and sometimes by indictments. 
Rei'lf Con- ^ ^* '^^^ indictment was, that the deft, did fraudulently and 
|ii«De! deceitfully deliver A 27 i gallons of beer, when he ought to 
have delivered ^nllons, as was agreed, and paid for. Ht ]ff, 
not indictable ; is a nii re action of deceit, in not dehvenug 
the quaiiiiiy sold and paid for. 
Re^iTbl^* ^ indicted for selling as two chaldrofl of 

born.* coals, a quantity rfp/cc<u'f, by so many busliels, specified in the 
indictment. This was quashed; not selling by false measure ; 
not so expressly charged as it should haive been, but oaly left 
to be collected by implication. **Not indictable/* said josiice 
Wilmot, because it is in erery body's power to prevent ftds 
sort of imposition " whereas s fuM meastire is a gtatni 
imposition upon the public, which cannot be well discovered* 
&jt'f c. L. If vessels have the private marks of the seller, as containing m 

so many gallons &rc., it is no more than his affirmation/' 
M«M. act. ^ 6. Stamps in mnnvfncturins^ shoes &t. Tliis net authorizes 
— Mnino act " manufacturer of !o ?!l)cr, or of boots, half-ltoots. shoes, 
Ch, 161. pumps, snndalf?, slippers, or LioM^hoes," to stamp said articles, 
by hrm nianufactured, ** with liie initial letters of his or her 
christian name, and his or her snmnm«\ at large, and the nrnm 
of the town or place of his or her nhode ; and such stamping 
shall be considered us a warranty, ihat the article stamped is 
merchantable, being made of good materials, and well niM* 
Actured/' Not merchantable onless stamped. Section S 



. i.u^ i.y Google 



CHfiATlNC, DECEITS* AND FRAUDS, Ul 

enacts, if aoy person " fraudulently stamp, or aid or abet ia Ch. 203. 
ijraudulently stamping eilher of Uie arlicles albresaid, with th^ w^r^ 7. 
name or siamp of any other persoo," he forfeits, aoi aLove j^^^ 
$100, or inny be impiisoiied, uuL atx^ve six inooihs, or ijoUu 
Tlii^ oui^lii to be by iudicUneut. 

^ 7. To make a cbeat indictable at conunoo law, it muat be 7 Johns. R. 
a (twd aflecting tbe public } a deoeptioo comaiOD prudeoce ^opie «. 
eanoot gtiacd against. As by usia^ fake weighti or mea$un$f iMicock.' 
orfaiu kikentf or tbere muat be tLfioutfirafiif le dba«f. . A 901. 
judgment against B, and be offered to settle it by paying pait 
in money, aod giving bis note for the rest. A mote a leceipt 
in full ; n got possession of it, without paying or giving tbo 
note. The indictment alleged, he obtained the receipt falsely, 
fraudulently, and deceitfully, and under false acts and colours, 
&c. Held, no iudictineni kj(, for there was no faite iQkeUf 
but only a folse assertion. 

AiiT. 7. Ltaie duisions at to faUe preimces and general 
principles, 

§ 1. The deft, applied to A, telling him he was intrusted by Kart'iC. L. 
3 to take some hors«^s from Ireland to London, and that he had ^Q^ViUe- 
beea detained so long by contrary winds, that bis mesey was n«nve.~2 d. 
spent* B was tbereopon induced to advance some naoney to ^ ^ ^ 
A ; but it afterwards sppeared tbe whole story was a ftetion. 
The deft, was convicted us n cheat, on 30 Geo. II. 

^ % Witchell was indicted on tbe same statute, for obtain- Eamv r. L« 
log money from A. H« Austin, by falte preUMU* They A^p.^fge^ 

were cioihiers at W , and the deft , a shearman in their Witc dPii 

service, and employed to superintend tlie other shearmen, and 
to take an account of tbe persons empio} eci, and oT tlie amount 
of ibeir wages and earnings. Ai xUq end of each week, he was 
supplied with money to pay ilie different shearmen, by tlieclerlt 
of A. &. H. Austin, who advanced to him such sum, as, ac- 
cording to written atcoimt or note, delivered 10 iiiiii by ilie 
prisoner, was necessary to pay them. The prisoner was not 
authorised to draw from tbe cleck fot romiey generally on 
tmutf but meMdy for tbe sums actually earned by the sbear> 
men ; and tbe dark was not authoriaed la pay him any sums 
except wbal he carried in bis account or note, as tbe amount 
of what was due to the shearmen for the work they had done. 
The prisoner, September 9, 1796, delivered to the clerk a 
qoley m writing, in this form : " 9th September, 1796 ; shear* 
men £44. 1 1*. 0<^/.;" which was the common form in wliich he 
made out his account of the amount of their week's wages. 
He piaced in a book, his business to keep, the names of the 
men employed, of the work they had done, and their earnings; 
the names of several men who iiad not been employed, who 
were entered as having earned diffigrent simis of money, and 
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Cir, 203. false account of t!ic work done, by iliose who liad been em- 
7. ployed, so as to make out the sum stated in the note, lo be 
K^^Y^sj due to the sbearmeo. The jury found the deft, guilty. Hb 
ooonse] urged, that no cases were within the act (30 Geo* II.) 
but those where the origioti eredit was obuioed by means m 
the fidit jtnieme ; and that it did oot extend to cases where 
there was a previous coofideoee^ as they said was Uie case 
here. Finally, all the judges agreed on the principle, thai 
the false prftpnrp created the credit, the rnse was within the 
statute, riiitl ili ii ill tfjis rase, the deft, would not have obtaioed 
the credit but fur the taise account, which he had delivered 
iu ; St) properly convicted. 

East's C. L. ^3. General principhi. One Airey was indicted ; and 
11,0 iDdictnieot charged, that A. at K. &c. delitrered to the 
deft., a common carrier, certain goods to be carried by him 
from K. to one Leach at L. there to be delivered be. ; that 
the deft, received them under pretence of carrying and de- 
livering thera, and undertook so to do ; but that, intending to 
cheat A. of his money, he afterwards ludawfully kc, pre- 
tended to A. that ho had carried the {roods from K. to L. 
for the purpose of delivering lliein lo Leach, and had deliv- 
ered tlicin to him at L., and that he had given hiin, the deft., 
a receipt, expressing such dcHvery of the goods to him, but 
that he had lost or mislaid the same, or bad left it at home ; 
and that the deft, thereupon, demanded of A* 16s. for the 
carriage of the said goods, by means of which false pretences, 
he obtained the money &c. Conviction and judgment, and 
on a writ of error, it was affirmed. Aecordmg to these cases, 
generally, where money not due, or too much money, is de- 

Gbnmrat manded and obtained by one in b(i<;iness, by false accoimts 
exfiihited, or by false representation, he is liable to be indicted 
oil the sintutc for obtaining money by false pretences. This 
statute ib uhk ii more general than the 33 H. VIII. which 
mentioned privy tokens^ and counterfeit letters iu other men's 
names. The 30 Geo. 0. (Kke ours of 1616,) wo passed 
purposely in order to supply the deficiencies of 33 H. VIIL 
These acts and the common hiw, include every cheat ellbcted 
by means of any foke tofont, having the Mtnolance of piMk 
miihonifft or in any manner touching the public, or ui any 
manner by conspiracy or forgery. But both statutes are 
confined to money OT i^oods ; and V!nst doubts if they extend 
to choses in action* But our act ot tVbruary, 1816, exleods 
to money, iroods, wares, merchandise, or other ihnii^s. These 
words, or o(htr things j may, it is coiu civcd, include choses in 
action. And in applying this act, as well the 30 Geo. IL 
there seems to be no need of the o6bDder*s using the name of 
a third person in cases of cheaiing. 
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§ 4. The 33 of H. VDI. seems to have introduced privy Cb. 208. 
tokens, and made cheating, with theiDy indictable, because Art, 7« 
the eoinmoD law, io prwate transactional did not ; but that s^^'^^ 
law, in these respects, made only cheating indictable, effected 
by means of false tokens of a public nature ; as false weights 
and measures^ established by public authority ; and false 
marks known and used in trade s^enerully. Hence, though a 
false token (other than a for^^ery) be used in cheating, yet it 
seems, to make the offence indictable by that law, only when 
this token is one in use by public authority, or one used as a 
sort of common uurk or stamp, and not the mere private murk 
or token of one roan only. 33 H. VIII. if not in force here, 
is DO part of our law* Then by ibis, all cheating, indictable, 
depends on the common law, and the above broad expressions 
ID our statutes. In all cases, whether the indictment be 
grounded on the common, or on statute law, the false token, 
or false pretences used, must be set forth, and described in 
it ; that the court may see they are such tokens or pretences 
ns are essential in the commission of an indictable ofTence. 
And generally, they ought to be described as they were sliewn 
to the party at the time be was imposed upon ; and it must 
be alleged m the iiuiiclmeut, (if not in express terms,) tliat 
the token or pretences were false, and that the money, goods, 
•r other things, were obtained by means of those stated in the 
indictment* Several may be indicted jointly, as in Young's 
case, above* 

^ 6. At COmiDOD law, tbe principle is obviously this : this law 
gives the party a remedy only when he is cheated or deceived 
by some false token, mark, nr stamp of a public nature ; that is, 
one so establibhed aud sanctioned by statute law, or by usage, 
as to be viewed by many people, and received by them, as a 
token &.C., by some law, or by some usage ufuung them. As 
where a law or settled usage, lor instance, allows uo barrel 
beef to be merchantable but when it is marked, or stamped, 
in a manner the law or usage directs ; and when the mark is 
thus publicly known and used, the rule is founded in reason, 
that protects the buyer, deceived or cheated, by the seller's 
falsely, and fraudulently affixing this mark. The law will not 
deem one negligent, who trusts such a public seal, but will, 
on eveiy sound principle, ratlier punish him who falsely and 
fraudulently uses it. But when a man uses only his private 
token, mark, stamp, or seal, as evidence of a fnct ; as that the 
goods he sells are so much in quantity or \vt'i^;lii, or of such a 
quality ; this private evidence is cleurly no iimre than his hare 
affirmation, tbe fact is so and so, and then it is the duly of 
the buyer to be on his guard, and to examine into the fact, 
and if he allows himself to be cheated by a mere lie in such 
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Ch. 203. a casr, ilie law puts !iiVn tti his civil action ; bm will not eIvc 
.'Irt. 7. Iiiiu a remedy by indictment, or other pubiic ptt»ecuuob at 
V>-^'-Xj thejHiblic expense. 

EasVsC.L. To constitute a cheat properly defined, there must be« 
prejudice received, In fact, both tit coilHiio& Htw^ and on lUi 
statutes, thai is, some onts must io fact be cfeealed aari irm|- 
ed. Otherwise, aa to real forgery ; tbe ctime is c^iMlMd 
by the act of fitbrication or alteration, ihou^ no oao, Io te, 
be prejudiced. (See Forgery.) If ooe miglit be prsjodioed. 
fiMauieSt V^- f*ttlfenretcncr^^iow to bte alleged ils to InrfieiaM 
ijV Tb^'^' * ^' obtaiaiog tnooies by. ft must negi- 

Kiiifv.Wr. *ive, by special aventient, the truth of the pretences tbe oC- 
*Miu fender used ; not enough to charge, the deft, fairly pretended 

&tc., settini» loriii the pretences; cases ci!«.*d. 2 Haw. P. C. 
ch. 25, s. 60; 2 Hale's P. C. 152 ; Cro. El. 490 ; 3 Boi. 
k P. 1 07 ; 2 East, 30 ; 2 D. E. 5S1 ; 3 D. & 102. 

§ 7. li vvjll be observed, thai many misdemeanors and small 
offences appear in a tousiderabie decree in ^fassachosetts* 
statutes, cited in this digest and abridgetneot. The reason is, 
such offences are cominoii in every civilized society, and in every 
State in tbe Union ; and in dvery one theto ere, waA omst le 
sncb statnies against tbem, Had to punish them vrben embaiti- 
ted ; and it is proper to include such fawa in a motk iftis 
kind, in order to give a proper view of tbe law of !be laM ; 
and in seyeral cases there have been so few repdrb respeet- 
iog them, so few judicial decisions, that no way was Iboedio 
bring them into view, but by citing or abridging the statutes 
themscK os ; and it was found best, to take ifinse of some 
one State only, beine, in ?^iib^innro the laws of lach State, 
in these respects ; addinc: cases found, decided, and rf*r»ortpd, 
in other States, ou these subjects. These remarks will apj> y 
to several other cases; for as yet, tiie judicial derisions a«s lo 
them, biivc been so few, that the laws in relation fhen^to, cao 
appear in no considerable degree, but in the statutes, as irill 
appear in different parts of this work ; and such is the g^imiDe 
taw, but judicial constructions of it are ^et wanted. Hmk of 
tbe laws against tbe lesser offipoces are adnnnisiered tbd exe- 
cuted by police officers, and the inferior eouils, wbo* #ach 
sions are not reported ; hence, on the subjeela of these laws, 
near all the published law we have is the statute law ; and 
often, by citing, or extracting tbe marrow of a statute, or form 
in pleading, we have the law on any panieular subjOolyia the 
clearest and most concise manner. 

^ 8. Varinus inspection f<nr<f. Tbe^e nre long and nu- 
merous in Massnchuseits, and often varied ; as to beef, if 
March 4, 1800, and repealed former laws; of pork, hhrch 
11, 1802. So as to tobacco, pot and pearl ashes, birtte^ 
hogs-lard, limei nails, &c. See the statute book. 
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In the year 1621, all such statutes were well consolidated Ch. 203. 
in Maine. As to beef and pork, in cb. 148 ; as to butter, bogs- Art. 7* 
lardy in ch. 149 ; as to pickled and smoked fish, id cb. 150 ; K^'>r%J 
respecting pot and pearl ashes, ch. 151 ; bops, cb. 153; 
measuring mak, cb. 153; tobacco and onionsy cb. 154; as 
to flax-seed, cb. 155 ; stooe lime, cb. 156 ; nails, cb. 157 ; 
as to boards, shingles, clapboards, hoops, and staves, cb. 
158; hogshead sbooks, ch. 159; as 10 fire-wood, bark, and 
coals, ch. 1 60 ; as to calf-skins, boots, and shoes, cb. 161 ; 
fire arms, cb. 162 ; paper, cb. 163. All these laira are made 
to y^rev enT cheating and frauds, and it is penal to violate them* 
Also hghiers, Massuehiisetts act, March 7, 1801 ; Maine act, 
ch. 172; Mnssachusetts act of June 15, 1815; Kentucky 
act, December 13, 1798; January 26, 1798; December 20, 
1796. These acts, (Virginia law revised,) respect the inspec- 
tion of tobacco, flour, and hemp. Toulmin's Ken. laws, p» 
426 to 447. 
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